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A CONFUSION OF POWERS: 
POLITICS AND THE RULE OF LAW* 


Ir is perhaps understandable that a non-lawyer invited to deliver 
this distinguished lecture, and even threatened by its publication in a 
law review of high repute, feels a sense of awe and embarrassment. 
I would like you to ascribe to these sentiments the somewhat cumber- 
some, if not contrived title which I originally gave to my lecture: “A 
Confusion of Powers. Politics by Jurisdiction and the Partisan 
Administration of Law.” Today, and degpite the fact that my sense of 
awe is undiminished, I can put in much simpler terms what I want 
to say: It is an aperçu in political theory, concerned with the question 
of what one might usefully do, if not only the law, but politics too is 
in a muddle, because the law is both a sought-after panacea and a 


"resented intruder, and whether there is anything we can learn from 


looking at other countries, and at past masters of the theory of the 


° separation, or distribution of powers. While in the course of this 


lecture I shall have to refer to several great and difficult issues, 
generally by quoting others, what I have to offer is no more than a 
footnote, a reminder of traditional wisdom. Let me try to present the 
problem as I discovered it myself, that is, by the puzzling contrast 
of German political experience and British political debate—Willy 
Brandt v. Sir Leslie Scarman, if you want to personalise the case. 
The story deserves our attention. 

German politics since 1969 has been characterised by a heightened 
sense of controversy. Polarisation and emotionally charged disputes 
have replaced differences of view and calm debate. The first cause 
and expression of this new mood was the controversy surrounding a 
new Ostpolitik. In the attempt to normalise relations between the 
Federal Republic and Germany’s East European neighbours, treaties 
were negotiated in the years after 1970 with nearly all East European 
countries as well as the German Democratic Republic. The first of 


‘these, those with the Soviet Union and Poland, were controversial, 


because while they were ostensibly aiming at “ renunciation of force ” 


agreements, they involved a de facto recognition of post-war borders. 


The ratification’ debate almost brought Willy Brandt’s government 


* This is the fifth Chorley Lecture delivered at'the London School of Economics 
on June 23, 1976. 
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down in April 1972; indeed it was completed only after the election 
victory of the coalition later that year. But it was the “ Fundamental 
Treaty” with the German Democratic Republic which led the 
opposition to seek a reversal of the parliamentary decision before the 
courts. The Land Government of Bavaria (representing, in party 
terms, the most conservative wing of the federal opposition) started 
proceedings (in the form of action of one constitutional organ against 
another) against the Federal Government before the Constitutional 
Court, claiming that the treaty was unconstitutional because it 
violated the stipulation in the preamble to the Basic Law which calls 
upon all Germans to bring about reunification by free sedf-determin- 
ation. The Court finally dismissed the case in 1973, but in doing so it 
interpreted the significance of the treaty in a manner which imposed 
severe restrictions on the Government’s room for manoeuvre by re- 
emphasising the preamble of the Basic Law and thus diminishing the 
very certainty which the Eastern treaties were supposed to provide. 

be 1973, the confusion of powers moved to domestic affairs. In 

1974, the Federal Parliament voted by majority legislation declaring 
abortion during the first three months of pregnancy legal. Again, 
one of the Länder which had a government led by the Christian 
Democratic Union (which was in opposition in the Federal Parlia- 
ment) went to the Constitutional Court, and gained an injunction 
against the Act. Then, the C.D.U. parliamentary party started action 
to declare the law unconstitutional. It is not irrelevant to mention at 
this point that in all these cases a guessing game went on in Bonn as 
to which of the two chambers of the Court would “ get” the case: 
the “black” chamber (in which judges who had been favourites ofe 
the Christian Democrats on their election by a parliamentary com- 
mittee have a majority) or the “red” chamber (with an assumed 
majority of members with Social Democratic inclinations). The 
“black” chamber got the abortion case and ruled that the act was 
contrary to Article 2 of the Basic Law which guarantees the basic 
night to “ life and physical inviolateness,” and was therefore unconsti- 
tutional. Broad hints in the argument provided guidelines for new 
Jegislation which makes legal abortion dependent on certain medical 
and social “indications ” rather than a fixed term; the Bill has since 
been enacted along these lines, still against most opposition votes, and 
with the possibility of another case brought before the Court by the 
opposition as yet undecided. A little later, another piece of contro- 
versial legislation came up, this time about industrial co-determin- 
ation. The Government, cautioned by its earlier experiences, made 


of the Social Democrats, although to the pleasure of their Liberal 
coalition partners who in fact held the Ministry of the Interior which 
is in charge of such inquiries—it was decided that the right to 
property laid down in the constitution required that whenever there - 
is deadlock on supervisory boards between the owners’ representatives 
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and the workers’ representatives, the owners will have to have the last 
word. 

A fuller account would qualify the examples somewhat, for 
instance by examining the dissenting opinions expressed in these 
cases. On the other hand, there are further examples including some 
from other branches of the meandering judiciary of the Federal 
Republic; and the elements needed for my analysis are all in the three 
illustrations given: the general question of overruling legislation by 
judicial action, the particular question of the definition of guidelines 
of political action by the judiciary, and the ugly suspicion that judges 
may be tempted to let their political views influence judicial decisions. 

Before I go any further, let me spend a moment making it clear 
what I am not talking about in the analysis of these examples. In the 
first place, J am not concerned with the “personality of lawyers.” 
This of course is the title of Walter Weyrauch’s book which incident- 
ally (or not so incidentally?) is based on interviews with German 
lawyers, and concludes inter alia: 

i e is doubtful that the activities of lawyers all over the world 
will effectively bar the recurrence of any of the more 

sk events, such as antidemocratic movements, war and other 

orms of violence, extreme nationalism, race hatred and other 


dices, suppression of minorities, general suspiciousness, 
i ee and resentments. Some of the personality f features of 


lawyers even seem to encourage antidemocratic developments.” 

{ must confess to having done some such research myself, resulting in 
a paper on the social origin of German judges, with a view to predict- 
*ing their behaviour.* Whatever the intrinsic problems of this approach, 
however, it is largely irrelevant to an analysis of institutions, the 
judiciary and the legislature, law and politics. Nor do I intend to 
analyse the German case as such. This again is a temptation to which 
I have yielded at other times,? and one which has produced a con- 
siderable literature. Ernst Fraenkel, for example, in looking at 
“Historical Obstacles to Parliamentary Government in Germany,” 
wrote: 


“One of the most serious obstacles to German parliamentarian- 
ism was that it was conceived, not in the image of English 
constitutional reality, but according to the mirage of a system of 
constitutional law that was alien to the pragmatic English 
approach.” * 


It seems quite likely that a rigid conception of “ the law,” coupled 
with an implicit Hegelianism along the lines of “the State as the 


.1 W. Weyrauch: Tke Tescon of Leyes Oe Haven—London, 1964), p. 280. 
2 R. Dahrendorf: “ Bemerkungen rur sozilalen Herkunft und Stellung der Richter 
an Oberlandesgerichten,” Hamburger Jahrbuch fir Wirtschafts und Gesellschafts- 
politik, 3 (1960), p. 260 et seg. 
3 Cf. the ea e i in my Soclety and Democracy 


4 E, Fraenkel: “ Historical Obstacles to Parilamentary Government in Germany,” 
A in The Path to Dictatorship 1918-1933 (New York, 196). p. 22. 
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reality of the moral ideal,” has something to do with the history of 
democracy in Germany. But my examples were taken from the 
Federal Republic today, that is, from the one sustained successful 
period of German democracy. They are, if anything, illustrative of a 
more general trend towards “ political justice” along the lines 
suggested by Otto Kirchheimer in a brilliant article written in 1955: 

“Since the First World War, political justice is progressing 


everywhere. It not on ae the Scie. of communism 
and is widespread Third Reich. It was also a 


of the Weimar nag hace and belonged to the traditions of the 
Third Republic in France, More recently, it has gained a steadily 
increasing share in the shaping of political conditions in the 
United States. Among the leading countries only Great Britain is 
today distinguished by a large measure of reticence in this area.” § 


But here I must halt for a moment: Britain pragmatic where 
Germany follows a mirage, constitutional reality v. constitutional law, 
Britain hesitant to have the law impinge on political decisions when 
everyone else allows this to happen—this is certainly in keeping 
with prevailing beliefs, but is it also true? Or, more precisely: Is it 
still true that the strict separation of the two powers, the legislative 
and the judiciary, is an undisputed assumption of British society? It 
is not; and whatever the real position may be, public debate has 
certainly moved in a very different direction, towards Europe perhaps, 
or even towards the American tradition. 

When Andrew Shonfield recently talked about British “law in & 
muddle,” he had two issues in mind, industrial relations and devolu- 
tion.* In the case of the Trade Union and Labour Relations (Amend-° 
ment) Act of 1976—Shonfield argues—it was obvious to all that 
Organised workers might and could abuse their power to restrict the 
effective freedom of the press. But the Government, and Mr. Foot in 
particular, were concerned with what they regarded as an overriding 
value, “and that was to avoid even the suspicion that the Govern- 
ment might wish to put the slightest legal constraint gn the exercise of 
industrial power by any group of trade unionists.” Similarly, and per- 
haps closer to the heart of the matter, the original government pro- 
posal for devolution was patently unconvincing. “It looks like a 
device for irritating the very people whom it is intended to placate.” 
But it has its logic. “ The answer is that leading British politicians will 
do almost anything in order to deny Scotland the right to turn to an 
independent, third party for a judgment on a difference between it and 
the British Government.” And they will do so because they regard 
bargaining between parties, or even adversary debate and majority 
rule, as the appropriate method for resolving conflicts, Jurisdiction is 
not a concept that has any place in Britain’s political culture. 

Shonfield regrets this fact, and in doing so he has powerful allies. 

š O. Kirchheimer: “ Poltische Justiz,” in Politik und Verfassung (Frankfurt, 1964), e 


p. a My translation. 
¢ A. Shonfield : “The Law in a Muddle,” The Listener, March 25, 1976. 
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For while Sir Leslie Scarman, in his Hamlyn Lectures, carefully 
abstains from ascribing any political function to the law, he leaves 
no doubt that he is in fact talking about a new political contract, a 
redefinition of the British version of the distribution of powers. The 
common law, Scarman says, preceded parliament. 
“ This strength, when ranged alongside the power of Parliament. 
gave it victory over the King in the seventeenth century and 
led to the constitutional ement of 1688-89. But the true 
victor in that settlement was Parliament, whose sovereignty then 
began. Today, however, it is Parliament’s sovereign power, more 
often than not exercised at the will of an e sustained 
by an impregnable majority, that has brought about the modern 
imbalance in the system. The common law is no longer 
the strong, independent ally, but the servant of Parliament. 


In order to redress the balance, and above all to fill “the legal 
vacuum ” which has emerged in certain public law areas, a new con- 
stitutional settlement is needed, based on “entrenched provisions 
(including a Bill of Rights), and restraints upon administrative and 
legislative powers, protecting it from attack by a bare majority in 
Parliament,” and including “ a Supreme Court of the United Kingdom 
charged with the duty of protecting the Constitution.” * 

This then is the problem: In a country in which there are legal 
institutions explicitly charged with the task of guarding the borderline 
Between basic certainties and political variables of social life, a 
number of problems seem to arise which concern both the nature of 
politics and of the law. There is, or appears to be, an unfortunate 
confusion of powers. In a country, on the other hand, in which politics 
is at least in principle unfettered by codified rules, and the law is a 
mete development of the common law, the separation of powers 
appears to leave a gap, a vacuum, which has to be filled somehow and 
of which some feed that it is best filled by judicial rather than political 
institutions. 

At this point, let me look a little more closely at the problems 
arising from the German examples. In doing so, I shall leave out of 
consideration technica] matters of legal procedure, and concentrate 
on institutional structures. Moreover, I do not propose to imply that 
there is anything wrong in the way in which the German Constitu- 
tional Court handled the cases put before it, but examine the under- 
lying questions which one has to answer whatever one’s substantive 
views in these matters be. 

The first of these questions concerns of course the vexing issue of 

parliamentary sovereignty and related to it, or even identical with it, 
of the assumed omnipotence of parliament. The assumption that all 
sovereignty in a country must ultimately reside in the decisions of the 
elected representatives assembled in parliament has occupied people 
e 7 Sir Leslie Scarman: “ English Law—The Now Dimension" (Hamlyn Lecture, 


1974), p- 
° T a aes 
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long before the Hamlyn Lectures or even the European Communities 
Bill, of course. As early as 1788 James Madison for example regarded 
with great suspicion the “superiority” of “the legislative depart- 
meat.” ” Its constitutional powers are “at once more extensive and 
less susceptible of precise limits” than those of the executive and 
the judiciary. Above all, it “alone has access to the pockets of the 
people.” Indeed, Alexander Hamilton, in referring to Madison’s 
analysis a fow months later, concludes that there is an “ almost 
irresistible’ tendency for “the legislative authority to absorb every 
one 
“ The representatives of the people, in a poor assembly, seem 
sometimes to fancy that they are the people themselves; they 
betray strong symptoms of impatience and disgust at the least sign 
e pa See y y quarter; as if the exercise of its ts 
by er the executive or the judiciary, were a breach of 


privilege and an outrage to their dignity.” 1° 


Both Madison and Hamilton seem to approvo of Jefferson's categoric 
statement in his “ Notes on the State of Virginia”: “An elective 
despotism was not the government we fought for.” 1 

This is not of course what the English debate about the European 
Communities or devolution is about, nor is it the lesson of the 
German example. Indeed, it is probably true to say that parliament 
is, and was at all times, bound by numerous invisible bonds. Its 
theoretical omnipotence was and is severely curtailed: by precedent, 
for its ability to overturn earlier legislation invariably has conse- 
quences for its credibility; by external obligations, for its right to 
ignore treaties, if exercised, ultimately leads to impotence in inter- 
national affairs; by groups and forces outside parliament; for “the 
people” .never were an unstructured public of isolated individuals; 
by the assumptions built into the settlement which sets up a parlia- 
ment with such powers, for without the rights of man guaranteed, 
freedom of expression and coalition, the inviolability of life and even 
of an individual’s possessions to some extent, there can be no inde- 
pendent legislative power of any importance. The question is, rather, 
what there is to be gained by spelling these restrictions out, by 
codification and the consequent change in institutional balance. The 
result may be—as the German case shows—a parliament (and a 
government) that looks over its shoulder, and is afraid to use its 
sovereignty for what it is worth. Much as some may approve of the 
substantive consequences of such attitudes, a certain centripetal force 
perhaps, of a deterrent to extreme pos#ions, it clearly leads to a 
de-politicisation of the legislature, and whatever despotism results 
is certainly not “ elective.” 

I shall return to this point, but first let me look at a second 
implication of the German experience which follows from the first, 





° The Federalist, No. 48. 
10 The Federalist, No. 71. 
11 Quoted by Madison in The Federalist, No. 48. 
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although it invites sociological rather than institutional analysis. L£- 
is: probably fair to say that one of the crucial virtues of institution = 
is their elasticity. Times change, and with them the interests and view == 
of people as well as the conditions under which these views are= 
expressed. A constitution which provided a comprehensive descrip — 
tion of conditions in a society at a given time, and crystallised then 
into “the law,” would soon be out of date. Once it is out of date= 
however, the demand for change is of necessity a demand directec 
against “the system,” the constitution itself. Inelastic institutions 
including certain kinds of constitutional settlements, breed extra— 
institutional extremism; the ability to combine firm statements of% 
principle with openness for change in practice is the sign of a wise 
constitution. It is here that the American constitution has proved s@- 
admirable, whereas the German constitution presents evident 
problems. It is hardly surprising that in 1948, the fathers of the= 
Basic Law wrote a statement about German reunification into its> 
preamble; in fact, at that time, Germany, while occupied by foux— 
powers, was still one territory. But today this clause, however laudable= 
it may appear as a statement of long-term intentions, may restrict 
a government’s room for manoeuvre; more than that, it has become= 
misleading in at least some respects. It simply does not make sense= 
for a court to state (as the Federal Constitutional Court did) that 
there is no difference between the border separating the Federa E 
Republic from the German Democratic Republic and that separating; 
Bavaria from Hesse. A court which reminds the government that— 
such legal fictions are nevertheless “ valid,” risks the preparation of— 
“far more radical changes than are intended at this time. 

Perhaps this is a case where the personality of lawyers, especially7— 
as it derives from training in certain kinds of legal tradition, makes 
a difference. There are legal systems which encourage a certai 
dynamism in the thinking of lawyers, especially judges, and otherss 
which do not. The latter sanctify a text to the point at which juris— 
diction becomes philology as much as judgment, and it is not 
unreasonable to assume that those who judge are tempted to do sœ 
along protestant rather than catholic lines, to examine the original 
texts and the motives of their authors rather than to wonder what 
they would have said if faced with a new situation. (Although it has 
to be admitted that the American Supreme Court has taken the 
catholic line more often than not.) 

This then is the dual danger surrounding a written constitution 
where it impinges on the political process: it may serve to decelerate- 
change to the point where only major changes involving the constitu— 
tion itseif satisfy existing demands; by appearing to be an instrument 
of moderation, the constitution may in fact promote radicalisation- 
It may also lead to hypocritical behaviour, paying lip service to the 
law as it is laid down while proceeding in directions of dubious 
' legality; by appearing to be an instrument of stability, the constitution. 
in fact becomes irrelevant. I am not saying that either of these is 
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happening in the Federal Republic to any considerable extent. But 
it is quite conceivable that preasure for greater power of employees 
over the decisions of enterprises will continue to grow to the point 
where constitutional provisions about property (Arts. 14, 15) as they 
may be interpreted by the Constitutional Court will force those 
demands to become unconstitutional and thus radical, if not revolu- 
tionary. It is equally conceivable that over time, governments would 
find it expedient, possibly with the consent of the opposition and 
indeed in the interests of the people, to ignore the provision about 
reunification and act as if the Federal Republic were a state like 
any other state, and not in need of “completion” by unification 
with another state, in which case the constitution would have to be 
ignored, but would remain an awkward reminder of past concerns, 
Either way, it would be difficult to argue that the law had actually 
helped society. | 
This leads me'to a third question arising from the German 
examples, which is no less big, and indeed I begin to feel ‘quite 
embarrassed about dealing with great questions of the ages in such 
a casual manner. It is the question of what the law, and the judiciary, 
are actually about. Alexander Hamilton, in the inimitable style of 
that great document in pragmatic political theory, The Federalist, 
turns the philosophical question into one of practical politics: “ the 
mode of appointing the judges,” “the tenure by which they are to 
hold their places,” and “the partition of the judicial authority 
between different courts, and their relations to each other.” But he 
knows that there is more to his questions than strikes the pragmatic, 
eye: 
“ Whoever attentively considers the different departments of 
power must perceive, that in a government in which they are 
separated from each other, the judiciary, from the nature of its 
functions, will always be the least dangerous to the political 
Tights of the constitution; because it will be least in’ a capacity 
to annoy or injure themi. The executive not only dispenses the 
honours, but holds the sword of the community. The legi 
not only commands the purse, but prescribes the rules by which 
the duties and rights of every citizen are to be regulated. The 
judiciary on the contrary has no influence over either the sword 
or the purse, no direction either of the strength or of the wealth 
of the society, and can take no active resolution whatever. 
It may truly Ai said ee a nor ae a pail 
ent; and must u O © 
eanan e ea for the efficacy of its judgnien ots,” 13 
Perhaps this is what Montesquieu meant by his puzzling statement 
that the third power,.the judiciary, is “en quelque façon‘ nulle,” 
somehow non-existent.4 In fact, I shall argue in a moment that some 
political cultures overcome such.limitations. But the point is hard to 


.18 The Federalist, No. 78. | g E 
13 Montesquieu: De l'Esprit des Lois, Book XI, Chap. VI. 
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dispute that the capacity of the judiciary for self-defence iss limited. 
There is no constitution which can guarantee that a supre<rme court 
remains in operation, let alone that its sentences are “© . 
Governments have found many ways of rendering the judiciary 
irrelevant where they found it expedient, ranging from ctownright 
abolition or suspension of constitutions through the use= of the 
judiciary for political purposes to the more subtle intrurrnents of 
control, such as the refusal-to appoint the number of judges 2 1ecessary 
for providing a constitutional quorum. In a technical sense= the law 
is powerless, and no amount of rhetoric or parchment wETI change 
this fact. 

The positive aspect of the same point is that the power o£ the law, 
and of the judiciary, is in its independence. There are excellent 
reasons why notions like respect and dignity should be a sssociated 
with the law above all There are equally good reasons -why the 
appointment of judges, and their tenure of position, sHeould be 
arranged in such a way as to emphasise that they are not CL ependent 
on any other branch of public authority, at least once they aave been 
appointed. The power of the law and of those who administer it 
is in the very fact that they are not competing with the more> partisan 
powers of the executive and even the legislature. Such independence 
of the “judicial department” may indeed be regarded as ‘the very 
definition of the “ rule of law ”; it is certainly an important p>art of it. 
gt the law and the judiciary come under government control, they 
cease to be necessary as such; if courts become a part of political 
struggles, they merely simulate parliament and parties and Lose their 

° function. Either way, the partisan administration of law iss in fact 
the perversion of law, and the denial of the rule of law. 

Now it is nice and easy to make statements about inde@poendence 
and detachment, but difficult, if not impossible to put thea to the 
test of practice. In fact, there is no such thing as “objectivity,” 
“ impartiality,” or even independence from controversial «~7alues in 
human life, for if there were, we would have that certainty ws7hich we 
are forever denied. In the face of the fundamental uncertainty of 
knowledge and of judgment in which we find ourselves, t-fhere are 
essentially two possible approaches; to accept differences arad build 
them into the process of making decisions, even legal decisions; or 
to try to achieve as much impartiality as is humanly possiim te. Both 
approaches have their dangers. The former is of course the German 
one, by which, for example, High Court judges are appoin-t-ed by a 
parliamentary committee in which political parties bargain fox relative | 
advantage. Logical as such an approach may be, or at ny rate 
realistic, it results in talk of a “black” and a “red” chaxrmnber of 
the Constitutional Court, and perhaps even in a certain im <clination 
to pronounce on matters which are politically controverszal. The 
other, and less likely approach is the one preferred in Britazin. Not 

’ only the professions, the civil service and the B.B.C, but a Dove all 
the judiciary are removed from the adversary struggles of politics 
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and endeavour to prove their independence by non-involvement 
rather than by representative involvement. I cannot deny.that I find 
this preferable, but I suspect that it is totally incapable of translation 
to other cultures; for it requires attitudes rather than institutions. 
Elsewhere, therefore, the presumption of reticence will have to take 
the place of the practice of impartiality as a safeguard of indepen-~ 
dence, Nine times out of ten, judges of a Constitutional Court should 
say that they have nothing to say, in order to make sure that their 
power of independence is not jeopardised. In any case it is Clear 
that the suspicion of the partisan administration of law in the end 
hits the law and its legitimacy itself. In this way, a written constitution 
can come to weaken rather than strengthen the assumed constraints 
on political action. 

But here I must check the flow of my argument and turn to the 
central point at issue: Is all this, the example of politics by juris- 
diction and the possibility of the partisan administration of law, a 
case against a written constitution? Is the upshot of my case the 
claim that Britain is actually better off by not having a constitution 
and a supreme court than those countries which have to worry about 
infringements on the sovereignty of parliament, the inedasticity of 
written: constitutions, and the partisan administration of law? The 
answer is not simple; it cannot be. In a sense it is Yes and No at 
the same time (and I suppose I have to apologise for such indecision 
in a culture in which idiosyncratic certainties are held in high esteem). 
Many of Sir Leslie Scarman’s points are in my view irrefutable. The 
challenges-to the common law system are evident; and it is difficult , 
to see how they can be met by merely extending interpretations of 
the common Jsw further and further. The restrictions on pariia- 
mentary sovereignty are also evident; and it is difficult to see why 
they should not be codified in order to provide people, members of 
parliament and other citizens alike, with a more reliable guide than 
uncertain memory can. Yet I think that there is something wrong 
about the delight with which some embrace the idea of a new 
constitutional settlement. The experience of other countries seems to 
indicate that while there may be a case for change, it is a difficult 
case 'and one that requires careful analysis of implications. Codified 
norms cannot hold up real social developments for any length of 
time: and at times they may become the source rather than the remedy 
of conflicts, When I made this point at a recent seminar Professor 










Professor Dehrendorf says that although an entrenched Bill 
Rights and judicial review cannot prevent a civil war it 
light well cause one, and in a certain sense it did. The United 
has only had one civil war and the decision of the Supreme 
in the Dred Scott case probably contributed as much to the 
iL War, as anything else. It was however a decision not to inter- , 
w m tieni the Constitution rather than a decision to 
tervene,, R United States history suggests some qualifica- 


` 
~ ` 
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tion of Mr. Justice Jackson’s opinion that a judicial decision 
ee ee ee 
we may have a racial civil war or if a decision 
of the Supreme Court will have been in any large part respon- 
sible for preventing it. I also think that m the long term the 
decisions of the Supreme Court may have been instrumental in 
preventing a different kind of civil war,”% 


For an amateur like myself it is almos 

an authority of Professor Dworkin’s’stituré. 

seminar on Sir Leslie Scarman’s lectyjtes phic Phare 

however, my sympathies are with Ar. 
“I for one believe that the real teed,i% sot peinent 
against its outside rivals: after alRyihe 2 Teha i i oo 
can bind its successor enables it to géf?itofmoiit 
tion as well as to impose it—so long as there is O 


jap eel 
But I have rushed ahead of my argument. What I am 


that if there is a need for some kind of codification of human aa 
and perhaps federal arrangements, it is important to approach the 
task in the right spirit. I would argue that this spirit should be 
political rather than juridical, and that the more Britain retains the 
specific flavour of its institutional tradition, the more likely it is to 
avoid some of the pitfalls of different approaches, be they European 
aot North American. 
Like the division of labour, the separation of powers is a very 

e theoretical concept indeed. It is above all a concept, and not a fact; 
what we see is not the division of labour, but its combination in the 
co-operative structure of organisations; it is not the separation of 
powers, but their co-ordination and sometimes their confusion. It 1s 
useful to think of government, parliament and the judiciary as 
separate functions; it may to some extent be important to institu- 
tionalise this separateness, for example by safeguarding the indepen- 
dence of the judiciary; but the theoretical separation of powers is 
merely the preface to the main volume of practical problems of how 
the different and possibly separate powers should be co-ordinated. 
James Madison saw this even more clearly than Montesquieu himself, 
who of course realised that the powers of legislature and executive 
in Britain were anything but separate. Like Montesquieu, Madison 
preferred the term “ distribution of power” and proceeded to look _ 
for “the sense in which the preservation of liberty requires that the 
three great departments of power should be separate and distinct.” 15 -~ 
And this seems quite clear to Madison, as it does to common sense, . ^ 
that it does not make sense to assume “ that the legislative, executive 
and judiciary departments should be wholly unconnected with each 

14 Cf. English Law and Social Policy. A Sympostum based on Sir Leslie Scarman's 
` 1974 Hamlyn Lectures. (Centre for Studies in Social Policy, 


15 Loc. cit. p. 6. 
16 The Federalist, No. 47. 
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other ”; on the contrary, the real question is how they are “ connected 
and blended.” 1" 

From this point onwards, however, J would part company with 
Madison. For he advocates a balance of powers which, while plausible 
in theory, has not in fact characterised any one society over any 
considerable period of time. The fact is that societies vary in the 
way in which they blend and connect government, parliament and 
the judiciary, and these variations have a great deal to do with our 
problem. There is not only the elective despotism of omnipotent 
parliaments, but also the authoritarian despotism of unfettered 
governments and even the despotism of a greedy judiciary; and there 
are, more relevant perhaps, benevolent versions of the three. Govern- 
ment, the executive power of the sword, in control of that “ monopoly 
of physical force” which for Max Weber defines the state, is clearly 
the least expendable of the three powers. It is for that reason the 
most likely to usurp the others, or even to prevent their emergence 
and growth. The history of liberty is in one respect a history of 
wedging power from omnipotent governments—S. Huntington and 
others, although not myself, would say to the point of making them 
impotent and our socielies ungovernable. The despotism which was 
uppermost in Montesquieu’s mind as the system to be avoided was 
one in which government controlled not only the sword but also the 
will of the people and the scales of justice. And our own world is 
unfortunately littered with examples of the curtailment and even, 
abolition of parliamentary and judicial institutions in the name of” 
“ effective government”: how sad it is to see the name of India | 
added to this list of shame. And in order not to sound hypocritical ° 
let me add that one of the fundamental differences between variants 
of the despotism of governments is between those which restrict the 
powers of parliaménts, and those which curtail the independence of 
the judiciary. Democracy is precious, but the rule of law is indis- 
pensable, and the two often do not go together. If a case were made 
for an Indian government having to take measures which no elected 
parliament can reasonably be expected to approve, so that the powers 
of partiament have to be suspended for some time, it would be 
hard to accept and likely to be a great error; but there may be 
times when it is difficult to reject such a case out of hand. However, 
at no time can it be acceptable to cross the boundary between 
expediency and morality, and suspend the rule of law in the sense 
of leaving elementary human rights in the partisan and often soiled 
hands of governments. Bismarck’s Germany was not democratic, but 
it ‘observed the rule of Jaw; Hitlers Germany abandoned both and 
thus turned into tyranny. One must hope that Mrs. Gandhi’s India 
will not follow the same downhill path. For the point which I am 
trying to make is that there are differences even in the disagreeable 
area of the despotism. of governments. 


17 The Federalist, No. 48. . 
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However, my subject is really that of the relation between the 
judiciary and the legislature, and of the encroachments of ons upon 
the other. I have quoted Sir Leslie Scarman’s and Andrew Shonfield’s 
doubts about exaggerated claims for parliament, and the fears which 
the authors of The Federalist papers expressed in this regard nearly 
two centuries ago. But there is another way of co-ordinating the 
distributed powers of government, parliament and the courts, and. 
I can find no better way of describing it than by quoting a memorable 
passage from Judge Learned Hand’s Oliver Wendell Holmes Lectures 
of 1958 in which he re-stated the case for a Bill of Rights: ; 

“ .. it was probable, if indeed it was not certain, that without 
some arbiter whose decision should be final the whole system 


would have for it was extremely unlikely that the 
Executive or the i having once decided, would d 
to the contrary holding of another ‘Department,’ even of the 


courts. The courts were undoubtedly the best ‘Department’ in 
which to vest such a power, since by the independence of their 
tenure they were least likely to be influenced by diverting 
pressure.” ** 


While this sounds convincing, it is not without problems. As 
I have tried to show, there can be a judicial despotism as well, a 
tendency for the judiciary to encroach on the political process to 
the detriment of the elasticity of the system as well as the very 
independence of the judiciary which gave it its power in the first 
‘place. There are in fact traces of this in Germany; it is a part of the 
continental tradition in other countries as well; and it may be argued. 
*that the United States have moved in the last decade Gf not much 
longer) into the direction of that political justice in the sense of 
Kirchheimer, in which the courts do not adjudicate between con- 
flicting “departments” in the light of agreed rules, but endeavour 
to serve a creative function, progressive as it may be in the United 
States by contrast to the more retarding influence of courts in con- 
tinental Europe. Judge Learned Hand was not unaware of this 
possibility, for he continues his plea like this: 

“Tt was not a lawless act to import into the Constitution such a 
grant of power. On the con , in construing written docu- 
ments it Sa a A aie ea an he 
text such provisions as are necessary to prevent the failure of the 
und ing. That is no doubt a dangerous liberty, not lightly to 
be reso to; but it was justified in this instance, for the need 
was compelling. On the other hand it was absolutely essential to 
confine on the need that evoked it: that is, it was and 
always has necessary to distinguish between the frontiers of 
another Department’s authority and the propriety of its choices 
within those frontiers. The doctrine presupposed that it was 
se to make such a distinction, though at times it is difficult 
to do so.” E 


18 L. Hand: The Bil of Rights (New York, 1974), p. 29. 
18 Loc. cit. p. 29 et seq. 
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In other words, it is not a matter of course that the law should be 
given the role of co-ordinator in the process of distributing powers, 
and if it is, its boundaries have to be defined as well as its territory. 

It is here that my concluding argument may gain some force. 
In one way or another, the three great powers of the sword, the 
will and the judgment are present in all human societies. The pos- 
sibility to distinguish between them is in itself a sign of the advance- 
ment of liberty; its extension leads to powerful parliaments and 
independent courts of justice. At this stage, however, the question 
begins to arise how societies choose to co-ordinate the distinctive 
powers, how, in Learned Hand’s terms, they see to it that the 

does not collapse. Some continue to trust government above 
all and thereby render both democracy and the rule of law 
precarious. The problems of despotism arising from such tendencies 
are by no means obsolete or even anachronistic. Other societies, and 
notably those which place great reliance on written constitutions 
including entrenched clauses, tend to trust the judiciary with the 
task of co-ordination. In doing so they invariably run the risk of 
politicising the administration of law by inviting jurisdiction over 
matters of political controversy. The German examples which I gave 
at the outset are cases in point. Then there are societies which are 
cast in a parliamentary light Here the law tends to become the 

“servant of parliament,” to use Lord Justice Scarman’s words, 
although not in the sense of the politicisation of the law, but in that of, 
its inability to restrain parliament where this may be tempted to 
transgress boundaries defined elsewhere by a Bill of Rights. In this 
way, the judiciary loses relevance and, which is worse, the citizen ° 
loses protection where he needs it most. 

In reality the choice is not as stark as it appears in such simple 
statements. There are shades of elective despotism in Britain, and of 
judicial despotism in Germany and perhape the United States; more- 
over, both whiffs of despotic dominance are linked in definite ways 
with the power of the executive, government. Yet in some sense a 
choice has to be made. This is bound to be a choice in place and 
time. All countries have government; all countries should have the 
Tule of law, and the strengthening of the hand of the judiciary may 
therefore be the prime issue in India and elsewhere in the developing 
world; in one sense democracy is desirable everywhere, for it is the 
only form of government which allows for non-violent change, but 
it may have to take second place to the rule of law. So far as 
Germany is concerned, moreover, a certain strengthening of demo- 
cracy, of parliament, would not destroy the rule of law, the power 
of the courts, including the constitutional court. This may not even 
require a rewriting of the constitution or any part of it, but merely 
Its confident use by parliament. Conversely, in Britain, some greater 
emphasis on the rule of law may not come amiss, including possibly 


the explicit recognition that the sovereignty of parliament is not a ° 


sufficient guarantee of human rights, or of a balanced relationship 
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between the individual and government, various institutions, or indeed 
the constituent parts of a federal structure. This may involve the 
creation of a codified Bill of Rights and.a Supreme Court of the 
United Kingdom. 

But—and I apologise to those who now find that I have made 
rather too many words in order to give reasons for this final “ but” 
—it seems essential that any move towards greater judicial power 
should be a grudging response to needs rather than an enthusiastic 
embrace of apparent ideals. A written Bill of Rights and a Supreme 
Court not only solve problems, but they also create problems. There 
may be some justice in complaints about rapid changes in govern- 
ment policy, the power of extreme wings within parties, and the 
effects of adversary politics; but the opposite faults are equally 
problematical: the absence of necessary changes in policy, the 
awkward scrummage in the political centre, and the dangerous bore- 
dom of consensus politics. Even apart from the question of what 
exactly the effect of new institutions is in a given context, it may be 
useful to remember that a society cast in a political rather than a 
legal mould is also one which is capable of responding to exigencies 
which find more rigid societies stunned and dumb. This is not true 
for any kind of politics, of course; I should perhaps make if clear 
that I am advocating the world of A. V. Dicey and not of Carl 
Schmitt, of democratic politics and not of any political magic in and 
py itself. Ultimately, the guarantee of liberty cannot rest with govern- 
ment and will not rest with courts of law, but it is in the hands of 
the people and their representatives. There is no way around parlia- 

"ment if a people wants to avoid confusions of powers which threaten 
liberty. Parliament may be an untidy and often disappointing 
institution to trust, but in this respect as in others it merely reflects 
the imperfections of human nature. 

RALF DAHRENDORF * 


* Dr.Phil(Hamburg), Ph.D. D.Litt, LittD. D LL.D., D.Sc., Dr.Univ.; 
Director, London School of Economics and PoHtical 





“TRADE DISPUTE” AND “INDUSTRIAL 
DISPUTE ” IN BRITISH LABOUR LAW 


THE phrase “in contemplation or furtherance of a trade dispute” 
was first used in section 3 of the Conspiracy and Protection of Pro- 
perty Act 1875. Its initial and principal function, through this section 
and sections 1-3 of the Trade Disputes Act 1906, was to delimit 
the area of industrial conflict in which criminal and civil liabilities 
developed during the nineteenth century in cases arising out of indus- 
trial conflict would not apply. The Trade Disputes Act 1965 was 
passed to supplement this protection against legal restraint, and the 
“golden formula,” as it became known, continued to afford such 
protection up to the time the provisions of the Industrial Relations 
Act 1971 came into force. 

In establishing a new framework for the legal regulation of indus- 
trial conflict, the Industrial Relations Act made extensive use of a 
new formula: “m contemplation or furtherance of an industrial 
dispute.” * This “new formula” replaced the “ golden formula” of 
the Trade Disputes Acts. However, while the golden formula pro- 
vided a protection against legal restraint, the new formula provided 
only a dividing line between subjection to the restraints of the 
economic torts* before the High Court, and subjection to those of 
unfair industrial practices‘ and in certain circumstances 
procedures before the National Industrial Relations Court (N.LR.C).° 

The Trade Union and Labour Relations Acts 1974 and 1976 have ° 
repealed the Industrial Relations Act, and restored the protections 
of the Trade Disputes Acts in a revised form. The definition of trade 


1 a. 4 of the 1906 Act provided a trade union with e defence to any action in 
tort. The definition of trade dispute in s. 5 (3) of the 1906 Act was applied to s. 3 
of the 1875 Act. 

poe Ge ee ee oT e To 
phrase: the definitlons of strike in s. 167 (1) and industrial action short 
en) eee or ne vapors Ot 8 s. 65 (11) ); trou 
these definitions, the application of the unfair industrial 





16 and 33, which closed shops, unlon membership and unfair 
and ws. 54 and 55 which concerned . the definition of ea strike 
the lawful charecter of a strike following due notice under s. 147; the application 
of the practices In ss, 96-98; the availability of 
procedures jn ss. 138-145; and the defences to the economic tort Habilities in s. 132. 
The definition dispute was in s. 167 (1). 

3 Also criminal since s 3 of the 1875 Act was amended so that it 


Jan. 1977] “TRADE DISPUTE” AND “INDUSTRIAL DISPUTE ” 17 


dispute has also been re-thought and combines elements of both the 
old definition and the definition of industrial dispute. 

Interpretation of the definition of a trade dispute and of the 
limiting words “in contemplation or furtherance” is a vital factor 
in determining the nature and degree of legal restraints that may be 
imposed on resort to industrial action. The purpose of this article 
is to analyse and evaluate the new definition in the 1974 Act in the 
light of judicial interpretation of the 1906 and, where relevant, 1971 
definitions. * 

For the purposes of analysis the definition may be considered 
under three headings: area of concern, persons concerned, and 
limitations on the application of the formula. 


ARBA OF CONCERN 


Combination of aspects of both earlier definitions is clearly evident 
in the area of concern of the definition in section 29 of the 1974 
Act. The 1906 definition restricted its ambit to disputes “ connected 
with the employment or non-employment, terms of employment or 
conditions of labour of any person.” By contrast, a dispute was an 
industrial dispute if it “relate{d] wholly or mainly to one or more” 
of the matters specified in paragraphs (ad). Like this definition, 
section 29 itemises the specific areas that fall within its ambit, but 
it reverts to the structure of the 1906 definition by requiring the 
*dispute to be “ connected with” 1 one or more of the issues specified 
in subsection (1) (ag). 

“ Connected with” suggests that any connection is sufficient, but 
some limitations have been read into it. In Valentine v. Hyde,’ 
Astbury J. excluded a closed shop dispute from the 1906 definition 
on the ground that it was not directly connected with employment or 
non-employment. But this limitation on “connected with” was 
rejected by the Court of Appeal in White v. Riley.” Though the 
Irish courts have limited the extent of disputes connected with terms 
of employment by excluding disputes relating to the trading hours 
of a shop, and payment of money by an employer to his men if 





6 The existence of a trade dispute fs also used as a limiting factor in provisions 
concerning both state facilities and powers for conciliation, arbitration and Inquiry 
and also the availability of social security benefits, Seo Employment Protection Act 
1975, s. 2, replacing ConcifHation Act 1896, and s. 3 replacing Industrial Courts Act 
1919, s. 2; Industrial Courts Act 1919, s. 4. The definition of trade dispute in the 
1974 Act is now applied for the purposes of all these provisions. Supplementary 
Benefit Act 1966, s. 10 and Social Security Act 1975, s 19 for the purposes of 
which the definition of trade dispute is that in s. 19 (2) (b) of the latter Act. Some 
reference to interpretation of the current or previous definitions of trade dispute 


T Thus the specific hurdle imposed by requiring an industrial dispute to be 
“ wholly or mainly ” related to a specific matter has been removed. 


9 [1921] 1 Ch. 1 (CA). 
10 Esplanade Pharmacy Ltd. v. Lerkin [1957] IR. 285, cf. Brendan Dunne v. 
Fitzpatrick [1958] I.R. 29. 
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they agreed to leave a union," it has always been doubtful whether 
such decisions would be followed in Britain. However the phrase 
may provide the basis for the motive limitation which the courts have 
imposed on the existence of a trade dispute.” 


Terms and conditions. 

Section 29 (1) (a), “terms and conditions of employment or the 
physical conditions in which any workers are required to work” is 
identical with paragraph (a) of the 1971 definition. There is no 
apparent reason why it should be given a more restricted inter- 
pretation than “terms of employment and conditions of labour.” In 
Brendan Dunne v. Fitzpatrick,“ Budd J. interpreted conditions of 
labour to mean “the physical conditions under which a workman 
works ” and terms of employment to mean “ all matters covered by 
the contract of employment either express or implied.” In Cory 
Lighterage Ltd. v. T.G.W.U.,'5 Lord Denning and Orr LJ. in the 
Court of Appeal and Brightman J. at first instance placed a similar 
construction on paragraph (a) of the 1971 definition. In their opinion, 
“terms and conditions’ of employment” referred only to contractual 
terms and conditions. Thus disputes over substantive terms— 
remuneration,’* hours, overtime, holidays, sickness, grade of employ- 
ment?’ etc.—are covered as are procedural matters such as the 
worker's conduct during employment and the employer's disciplinary 


powers at least to the extent that they are the subject of express or, 


implied terms of the contract of employment. 

However, “the physical conditions in which any workers are 
required to work” might be considered more limited than “ con- 
ditions of labour,” for the latter arguably extended beyond purely 
physical conditions to include psychological environment. Thus the 
dispute in Scala Ballroom (Wolverhampton) Ltd. v. Ratcliffe, 
where bécause of their large coloured membership, the Musicians’ 
Union boycotted a ballroom which operated a colour bar on the 
dance floor, though not in the employment of musicians, probably 
fell within the 1906 definition because it was “connected with . 
conditions of labour,” widely interpreted. It would be more difficult, 
though not impossible, to argue that such an issue was connected 
with the physical conditions in which the musicians worked.’ 


11 Sherriff v. McMullen [1952] LR. 236. 
13 13 Cf, Grunfeld, Modern Trade Union Law, (1966), p. 339. 


14 19587 LR. 29 
] LCR. 339, 355, 364 (C.A.); [1973] I.C.R. 197, 205, Brightman J. 
BEES o C 

1¢ N.A.L.G.O. v. Bolton Corporation [1943] A.C. 166 (H.L.). 

1t R. v. Industrial Disputes Tribunal, ex p. Q.M.C. [1957] 2 Q.B. 463. 

18 [1958] 1 W.L.R. 1057. See Kahn-Freund (1959) 22 MLL.R. 69. The case was 
decided on the grounds that the conspiracy alleged against the defendants was not 


19 It is less difficult to regard it as “ connected with” physical conditions than 
“ related wholly or mainly to” them, as would have been necessary to bring it 
within the 1971 definition. 
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Employment /|Non-employment 

“Employment or non-employment” in the 1906 definition was 
wide enough to cover any dispute arising out of the employment or 
dismissal of any person. Re-employment of men after a strike was 
included, as was the employment or dismissal of non-union men 
in a closed shop dispute. Further the legality of an employer's 
actions in employing or dismissing people was irrelevant.™ 

Section 29 (1) (b), “engagement or non-engagement, or termina- 
tion or suspension of employment or the duties of employment of 
one or more workers,” is similar to paragraph (b) of the 1971 
definition, which appeared to have an equally wide ambit.™ 

The addition of the phrase “or the duties of employment” 
appears to be intended to overcome the restrictive interpretation of 
“termination or suspension of employment” preferred by the Court 
of Appeal in Cory. That case arose following the suspension on full 
pay of Shute, a lighterman employed by the plaintiffs, when other 
lightermen who were union members refused to work with him 
after he had allowed his union membership to lapse. At first instance, 
Brightman J. held that this was an industrial dispute that related 
wholly or mainly to the termination or suspension of Shute’s employ- 
ment. The Court of Appeal reversed this finding on the grounds 
that the plaintiffs were not party to any dispute, ‘but Lord Denning 
expressed the further opinion that in any event there was no dispute 
relating wholly or mainly to any of the matters referred to in the 
1971 definition. The dispute did not relate to the termination of 

” Shute’s employment, nor to his suspension, because suspension meant 
suspension from both work or pay. Suspension was not appropriate 
to cover the situation where the worker was off work on full pay.” 
Lord Denning recognised that this was a debatable point, but both 
Buckley and Orr L.JJ. agreed with this view that suspension relates 
only to a temporary discontinuance of both work and pay pursuant 
to provisions in the contract of employment.** 

However it is by no means certain that non-disciplinary suspension 
of the kind that occurred in that case now falls within the trade dis- 
pute definition, as it is not explicit that suspension of the duties of 
employment does not need to be accompanied by suspension of 





20 Gaskell v. Lancashire Miners Federation (1912) 28 T.L.R. 518 (C.A.); White v. 
Riley [1921] 1 Ch. 1 (C.A.). On closed shop disputes generally, seo below 

21 Bird v. O'Neal [1960] A.C. 907 (P.C.); cf. Barten v. Harten [1925] I.R. 37. 

12 See Midland Cold Storage Ltd. v. Turner [1972] LC.R. 230, 243-244 (N.LR.C.), 
referred to below as M.C.S. v. Turner, and G.A.S. v. T.G.W.U. [1974] I.C.R. 35, 
46-47 (N.LRLC.); [1975] LC.R. 276, 290-291, 294-295, 300 (C.A.). 

n [1973] LCR. 197, 205. 

H [1973] LCR. 339, 355, 361-362, 364. 


25 Ibid. 355—356. 
39 Ibid. 363, 364. Suspension as a disciplinary power of the employer under the 
contract of employment suspension without pay. Such a does not 


employmen 
Pease [1915] 1 K.B. 698; Bird v. British Celanese [1945] K.B. 336. 
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pay." The distinction between the fact of employment and the 
duties of employment could well be the subject of fine legalistic 
argument, 

A restrictive approach similar to that of the Court of Appeal in 
Cory could have excluded such a dispute from the 1906 definition 
on the grounds that no express reference was made to suspension 
of any kind. But a dispute over the disciplinary suspension of a 
person clearly fell within the definition as it was “connected with 
terms of employment.” Further a dispute in substance like that in 
Cory could be regarded as “ connected with the employment or non- 
employment” of the maverick individual.** In this respect the more 
general phraseology of the 1906 definition appeared to be leas vulner- 
able to fine distinctions than paragraph (b) of either the 1971 or 1974 
definitions. 


Demarcation 


Disputes over allocation of work—demarcation disputes—are 
generally regarded as disputes between workers to which the employer 
is not party." Industrial dispute did not include disputes between 
different groups of workers, but did cover disputes relating to 
“allocation of work as between workers or groups of workers” 
where an employer could be regarded as party to them * 

The new trade dispute definition, like the old, does cover disputes 
between different groups of workpeople. But it also reproduces, 
paragraph (c) of the 1971 definition, amended in the same way as 
namei (b) “allocation of work or the duties of employment as. 

etween workers or groups of workers.” In this context, it is difficult 
to see how allocation of the duties of employment differs from the 
allocation of work. But it appears to make clear that allocation of 
matters that are not substantive aspects of employment—e.g. alloca- 
tion of shifts between workers—are inchided. 


Collective bargaining 

The definition is essentially | with collective labour dis- 
putes, and its context is a system of industrial relations in which the 
central institution is collective.bargaining. It is therefore important 
to determine the extent to which it embraces disputes over the right 
to organise, recognition and the closed shop, and whether it goes 





27 It is difficult to see what circumstances are covisaged by “ termination of 
the duties of employment ” as distinct from suspension of the duties, or complete 
termination of the employment. Quoere if it & intended to cover circumstances 
Hke those in Betteridge v. C. A. Parsons Ltd. [1973] LR.L.R. 228. 

28 ¢.g. Rookes v. Barnard [1964] A.C. 1129 (H.L.), where the existence of a 

dispute was common ground between the 

29% In Cory [1973] I.C.R. 339, 354, Lord Denning referred to a demarcation 
dispute as a typical workmen-workmen 

so It was stated In Parllament that the intention behind para. (c) was to include 
demarcation disputes as demarcation is something with which an employer is 
legitimately concerned. See Lord Hailsham, H.L. Deb., Vol. 319, col. 1086 (May 25. 


Jan. 1977] “TRADE DISPUTE” AND “INDUSTRIAL DISPUTE ” 21 


further and covers disputes over other aspects of the bargaining 
process. 

An employer may obstruct the right to organise by imposing on 
his workforce the yellow dog contract of employment, under which 
they agree as a term of employment not to join a trade union. A 
dispute concerning the yellow dog was clearly within the 1906 defini- 
tion, being “connected with” either “terms of employment,” or 
“employment or non-employment.”** A closed shop dispute was 
also “connected with terms of employment” where union member- 
ship was such a term.** Where the essence of the dispute was a 
demand for the dismissal of non-union men, it was more accurate to 
construe it as “connected with employment or non-employment.” * 
Similarly yellow dog and closed shop disputes could have been indus- 
trial disputes on the basis that they related either to “terms and 
conditions of employment” or to “engagement or non-engagement 
or termination of employment.” They are now expressly covered by 
paragraph (e) of the 1974 definition: “the membership or non- 
membership of a trade union on the part of a worker.” 

In so far as negotiation of terms and conditions of employment by 
a recognised union becomes a term or condition of employment, it 
was possible for a recognition dispute to fall within the 1906 defini- 
tion on the basis that it was “ connected with terms of employment.” » 
But it became increasingly difficult to determine exactly when this 
yas so and the protection of the golden formula for activities in 
recognition disputes was eroded by Stratford & Son Ltd. v. Lindley * 
„and Torquay Hotel Co. Ltd. v. Cousins2* On the same basis, recog- 
nition disputes could have fallen within the 1971 definition as dis- 
putes relating to “terms and conditions of employment.” More 
specifically, paragraph (d) of that definition included disputes relating 
to any matter to which a procedure agreement as defined in section 
166 (5) could relate and paragraph (c) of that definition specified 
negotiating rights as such a matter. 

Recognition disputes are now expressly referred to in paragraph (g) 
of the 1974 definition: “machinery for negotiation or consultation, 
and other procedures, relating to any of the foregoing matters, 
including the recognition by employers or employers’ associations of 
the right of a trade union to represent workers in any such negotiation 
or consultation or in the carrying out of such procedures.” This 
effectively covers all the matters included in the definition of a 
procedure agreement in the 1971 Act with the exception of “ facilities 
for officials of trade unions” which is reproduced in paragraph f) 


31 Thomson v. Deakin [1952] Ch. 646 (C.A). Cf. Sherriff v. McAdullen [1952] 
LR. 236, where it was held that a dispute relating to the payment of money by an 
employer to his employees if they agreed to leave the union was not a trade dispute. 

32 e.g. Rookes v. Barnard [1964] A.C. 1129 (ALL.). 

33 Asin White v. Riley [1921] 1 Ch. 1 (C.A). 

34 Beetham v. Trinidad Cement [1960] A.C. 132 (P.C.). 

35 [1965] A.C. 265 (H.L.). See Wedderburn (1965) 28 M.L.R. 205. 

30 [1969] 2 Ch. 106 (C.A). See Grabiner (1969) 32 MLL.R. 435. 
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of the 1974 definition. “ Other procedures ” is wide enough to cover 
anything from formal arbitration to ad hoc shop floor understandings, 
but its openness renders it vulnerable to restrictive interpretation. It 
is arguable that grievance procedures are not covered where, as is 
common, they are not part of the contractual terms and conditions 
of employment of the workers concerned. Discipline procedures are 
covered as they fall within paragraph (d) “ matters of discipline.” *" 
Similarly dismissal procedures must be included as they fall within 
“termination of employment” within paragraph (b). 

The 1974 definition generally adopts and extends the technique of 
wide-ranging express inclusion of specific aspects of the bargaining 
process, introduced in 1971. This does not necessarily widen the area 
of concern to the great extent that might appear at first sight, as most 
aspects of collective bargaining could be construed to be connected 
with “terms of employment or conditions of labour,” as the ultimate 
purpose of union representation, conciliation, negotiation and 
arbitration is the determination of these. 

The 1974 definition also seeks to clarify two points with respect 
to the area of concern which have hitherto been open. The sub- 
stantive matters to which the area of concern may relate are extended 
beyond domestic British issues by section 29 (3): “there is a trade 
dispute for the purposes of this Act even though it relates to matters 
occurring | outside Great Britain.” ** Second, section 29 (6) provides 
that the “employment” covered by the area of concern includes 

“ any relationship whereby one person personally does work or per? 
forms services for another.” Thus aspects of the employment of 
persons who are workers by virtue of paragraph (b) of the definition ® 
of worker in section 30 (1), or, possibly, persons who would be 
workers within that provision but for the fact that either they do 
not “undertake” to personally do work or perform services,” or 
they do so for professional clients,” fall within the area of concern.“ 


PERSONS CONCERNED 
The persons concerned in a labour dispute fall into two categories: 
the parties to the dispute and the persons whose position, rights or 
3T This phrase makes it char that disputes connected with substantive aspects 
definition. 


edderburn, 
“ Multi-National Enterprise and National Labour Law” (1972) 1 IL J. 12, 18 
and Kahn-Freund, “ A Lawyer’s Reflections on Multinational Corporations ” (1972) 
14 Journal of Industrial Relations 351, 358. 
silat tis cater a ce Gt ATA ck Ae Oe es oe 
the end of thts section of the 1974 Act by Opposition amendmen 

a thon to an uncertain extent. 
30 See Writers G v. BBC [1974] LCR. 234 (N.LR.C,). 
40 Such persons could not be parties to a trade dispute as they are not workers, 


41 The precise effect this provision in s. 29 (6) is uncertain, because with the 

af pare o terme ands ondoa a employment,” all the references 

to aspects of the employment of workers. Thus tt must be doubtful -° 

whether s. 29 (6) extends the area of concern beyond aspects of the employment 
of persons other then workers, except with respect to their terms and conditions. 


kg 
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obligations constitute the subject matter of the dispute. The» latter 
are frequently also parties to the dispute. But this is not necessarily 
so, nor has it been required before a dispute could qualify as a trade 
or industria? dispute. The parties to an industrial dispute had to be on 
the one side, one or more employers or organisations of employers, 
and on the other, one or more workers or organisations of workers. 
By contrast the 1906 definition covered any dispute between 
employers and workmen or workmen and workmen. Since it embraced 
disputes connected with the employment etc. of any person, there 
was no limit on the persons whose position, rights or obligations 
could constitute the subject matter of a trade dispute. Industrial 
dispute was defined differently in this respect. Paragraphs (ac) 
concerned aspects of the employment of workers; under paragraph 
(d) the persons whose position, rights or obligations were in issue 
extended beyond workers to anyone who was concerned with a 
matter to which a procedure agreement could relate. 

Section 29 (1) provides that “ ‘trade dispute’ means a dispute be- 
tween employers and workers or workers and workers.” The range of 
potential parties is thus similiar to that in the 1906 definition. But like 
industrial dispute, while paragraphs (ae) concern aspects of the 
employment of workers,? section 29 (1), (f) and (g) allow that the 
persons whose rights or obligations are fhe central issue may extend 
beyond workers to anyone who may be concerned with the matters 


ethese specified. 


¢ Definition of workers 

The term “ worker” rather than “ workman” js retained, and the 
definition in section 30 is substantially the same as that in section 167 
of the 1971 Act. Paragraph (a) brings employees within the definition: 
persons who normally work under a contract of employment, which 
is defined as a contract of service or apprenticeship. Paragraph (b) 
covers all persons who normally work under a contract whereby they 
undertake to do or ® perform personally any work or services other 
than for a professional client who is not defined.** Self-employed 
persons other than those who provide professional services are 
included.” The specific exclusion of the armed forces (para. (c) ) and 
police, and inclusion of civil servants (para. (c)) and specified 
practitioners working under the N.HLS. (s. 30 (2) (a)), obviate some 
of the uncertainties there would otherwise have been. Generally the 





“= And possibly others, per t: 29 (6). See note 41 above. 


44 The reasoning in Carter v. Law Society [1973] LCR. 113, 116 (N.LR.C.), 
can be supported on the basis that the exclusion af persons who provide professional 
services presumably extends to solicttors. 


4$ Broadbent v. Crisp [1974] LCR. 248 (NLRC), cf. Writers Guild of Great 
Britain v. BBC [1974] I.C.R. 234 (N.LB.C). 
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definition has a scope similar to that of the original definition of 
workmen in the Industrial Courts Act 1919.* 


Parties to the dispute 


The main characteristic of this part of the definition is the restora- 
tion to it of disputes between different groups of workers, as in the 
1906 Act, whereas industrial dispute covered only disputes between 
employers and workers. This will obviate the need to resolve the 
problem, highlighted by Cory, of when employers are party to recogni- 
tion, demarcation and union membership disputes. 

As in the 1971 Act the definition expressly provides that trade 
unions and employers’ associations have locus standi as parties, in 
section 29 (4).47 In Camellia Tanker Ltd. S.A. v. 1.T.F.,4® Templeman 
J. referred to this provision in rejecting a submission that there could 
be no trade dispute to which a trade union was party unless there was 
a pre-existing dispute before the union raised the issue with the 
employers. He also rejected a further submission that a union could 
not be a party to a trade dispute where none of the persons whose 
“employment ” formed the subject matter of the dispute were 
members of the union. 

Judicial interpretation made it clear that unions and employers’ 
associations could be parties to a trade dispute within the 1906 
definition, though only in a representative cepacity.*® But in that 
capacity they could initiate disputes,” and no evidence of express, 
adoption of the dispute by their members was required." Since the 


Associations 1965-68, Cmnd. 3623, (Donovan), pare. 821 recommended that a 


bodies: British & Irish Stoampocket Ltd. v. Branigan [1958] LR. 128, the views 
of the House of Lords obiter in N.A.L.G.O. v. Bolton Corporation A.C, 166 
and those of Lord Denning in Boulting v. A.C.T.T. [1963] 2 QB. 606 (CA). 

a 


dispute. 
49 Seo inter alia N.A.L.G.O. v. Bolton Corporation [1943] A.C. 166, 189, per 
Lord Wright. The point was acknowledged by Donovan, para. 822. 
50 R. v. National Arbitration Tribunal, ex p. Keoble Press Lid. [1943] 2 All « 
E.R, 633. 
51 Beetham v. Trinidad Cement Ltd. [1960] A.C. 132 @.C.). , 
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and trade unions. A dispute connected with one of the matters in 
section 29 (1) (f) or (g) is the most likely area for such a confronte:-tion 
not involving workers as parties. 

It was expressly provided in the 1906 Act that a trade dispute could 
exist between workmen and an employer other than their employ =T, as 
workmen were defined as “ all persons employed in trade or indir SHy, 
whether or not in the employment of the employer with who? a 
dispute arises.” ®* Section 29 (6) of the 1974 Act makes sirrıilar 
provision by defining worker for the purposes of a dispute to w baich 
an employer is party to include a worker even if not employed b y an 
employer party to the dispute. 

A dispute between employers has never been covered but the fact 
than an employer sided with workmen did not disqualify a disp ute 
from falling within the 1906 definition.” There is no reason why the 
present position should be any different. 7 


Persons concerned in the subject matter of the dispute 


The 1906 definition required the dispute to be connected witt the 
employment etc. “of any person”—ie. it was not restrictec1 to 
disputes relating to the employment of workmen as defined. “I his 
was important where the definition of workmen was given a restrī c> tive 
interpretation, for in such circumstances it was still possible, for 
example, for a union acting on behalf of its workmen members tœ be 

e party to a dispute connected with the employment etc. of persons ~v ho 
were not workmen.” 

The 1974 definition by contrast maintains the structure of the 
industrial dispute definition. It requires the dispute to be conne=<~ted 
with matters specified in section 29 (1): (d) discipline, (f) facilities for 
union officials, (g) procedures, or (a) (b) (© and (e) aspects of the 
“employment” of workers. Since the definition of worker is wide, 
it is unlikely that many disputes which would otherwise be twade 
disputes are excluded because the persons whose employment is the 
subject matter of the dispute are not workers, especially since IN a 
majority of disputes, those whose employment is in issue are 221180 
parties to the dispute, and to achieve locus standi as parties they 
have to be workers. 


pe A 

52 The opinion of Megarry J. to the contrary in M.C.S. v. Steer [1972] T- c.R. 

435, 447-448 is inconsistent with these words, which were given their natural mower ning 

in Conway v. Wade [1909] A.C. 560 (FLL.). The only authority for his ~iew 
in 


the 
(C.A.), Quinn v. Leathem [1901] A.C. 495 (H.L.). 
53 Barrett v. Evans (1924) 19 LLL.R. 310, cf. Larkin v. Long [1915] -A-C. 
814 (HLL.). In GAS v. T.G.W.U. [1975] ICR. 276 (C.A.), [1974] I.C- 2. "So 
industrial dI DP 


trade dispute were not 
H Cf. Smith v. Beirne (1955) 89 I.L.T.R. 24. 
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Relationship between those whose “employment” is in dispute and 
parties to the dispute 

The words of the 1906 definition clearly established the following. 
First, where the parties to the dispute were employers and workmen, 
there was no Hmitation requiring the workmen to be employed by the 
employer with whom they were in dispute.* Second, there was no 
limitation requiring those whose employment was in dispute to be 
parties to the dispute. Express provision to the same effect is made 
In subsection (6) of the 1974 definition which provides that in section 
29, first, in a dispute to which an employer is party, worker includes 
a worker not employed by that employer, and second, that employ- 
ment includes any relationship whereby one person personally does 
work or perfonms services for another, which, as noted, includes 
relationships falling outside the definition of worker." As a logical 
consequence of these two points, there was no Hmitation restricting 
the subject matter of disputes between employers and workmen to 
the “employmem” of persons working for an employer who was 
party to the dispute, and there can be no such limitation on the 
subject matter of employer-worker disputes in the present definition.*” 


LIMITATIONS 

Contemplation or furtherance 

The protections of sections 13-17 of the 1974 Act are, like those 
of the Trade Disputes Acts, only available to those who act “in 
contemplation or furtherance of a trade dispute.” ** ° 

The limitation imposed by “ contemplation or furtherance ” is two- 
fold. First, it requires acts to be related to a dispute in point of time. e 
Furtherance relates to an existing dispute, contemplation to a dispute 
that is imminent.” The degree of permitted foresight of future disputes 
is uncertain. It appears to be established that actions taken with a 
view to imitiating claims for improved terms and conditions, which 
could lead to a dispute are too early in point of time to be actions 
taken in contemplation of a dispute. But it has been inferentially 


55 Industrial dispute was simflarty interpreted in M.C.S. v. Turner [1972] ICR. 
230, 243-244 (N.LR.C,). i 

56 On the effect of this provision see note 41 above. 

5T One view of the facts in Torquay Hotel Co. Ltd. v. Cousins [1969] 2 Ch. 106 


Relations Act and common liabilities was determined not by ‘the 
existence of an industrial dispute but by whether or not those concerned acted 
“ in contemplation or furtherance of an industrial zy 


59 Conway v. Wade [1909] A.C. 506 (H.L.). 
60 Bents Brewery Ltd. v. Hogan [1945] 2 All E.R. 570. 
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accepted that it is possible to contemplate a dispute which it is 
believed will occur, but which in fact does not materialise.7 Similarly, 
actions taken to prevent the occurrence of a dispute would be in 
contemplation of that dispute.** It has also been recognised that it is 
at least arguable that actions taken against a government incomes 
policy which will probably give rise to disputes between. employers 
and workers is taken in contemplation of those disputes.** At the 
other end of the time-scale action taken in consequence Of a dispute 
that was settled before the action began is too late in point of time 
to be in furtherance of that dispute.“ But this must be distinguished 
from action like that in Camellia Tanker Lid. S.A. v. I. T.F., where 
Templeman J. held that the defendants’ raising a dispute over the 
discharge of seamen that had occurred more than six months 
previously was a trade dispute connected with termination of employ- 
ment within section 29 (1) (b) of the 1974 Act, and inferemtially that 
the defendants were acting in furtherance of that dispute. 

But even if action is taken which is, in point of time, in con- 
templation or furtherance of a dispute, it may still be excluded from 
the formula unless it is taken “in expectation of, or with a view to 
the dispute or in support of one side of it.” °° This motive limitation 
in the words “ contemplation or furtherance” is of obvious relevance 
where the action in question is taken by persons other than parties 
to the dispute.** It is thus relevant in respect of sympathetic action, 
¿22d may bo the determining factor in deciding whether or not 
"industry-wide action or a general strike in support of a group of 
workers who are party to a dispute, is action taken in comtemplation 
°” or furtherance of that dispute." 

In Cory, though the Court of Appeal held that there was no 
industrial dispute in existence at the time the actions complained of 
took place, Lord Denning said that the bringing of legal proceedings 
by Shute against the plaintiffs, and by the plaintiffs against the 
defendants created two industrial disputes. But he decided that the 
acts of the defendants were not done in contemplation Of either of 
these disputes because they were not done in expectation or with a 
view to them. They were done in contemplation or furtherance, or 
in consequence, of the dispute between Shute and the defendants.** 
On this view, the time factor imposed by the requirement of contem- 
plation was satisfied as both industrial disputes he found were 


61 Cory Lighterage Lid. v. T.G.W.U. [1973] I.C.R. 339 (C.A.) per Buckley L.J. 
at 362 

62 Obiter in John Milligan & Co. Lid. w. Ayr Arbour Trustees, 1915 2 S.L.T. 69. 

© Sherard v. A.U.E.W. [1973] I.CR. 421 per Lord Denning in the Court of 
Appeal at 433 (and The Times, April 28, 1973), on appeal from Phillips J. who 
accepted that was somo force in this view 

64 Steward v. A.U.E.W. (Engineering Section) [1973} LCR. 128 CN.I.R.C). 

es Per Lord Loreburn in Conway v. Wade [1909] A.C. 506, 512. 

es Seo Lord Denning in Torquay Hotel Co. Ltd. v. Couns [1969] 2 Ch. 1%, 


6T See Conway v. Wade, Sherard v. A.U.E.W. and opinions ‘on the unresolved 
question of the matoa of the 1926 general sirike in this rospect Goodhart (1927) 
36 Yale L.J. 464 cf. (1926) 42 L.Q.R. 289 68 [1973] I-C_R. 339, 355. 
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imminent. The basis for his finding that the defendants’ acts were not 
done in contemplation of these disputes was the fact that they were 
mot motivated by either of them. 

By contrast Buckley L.J. reached the same conclusion by reason- 
ing which found that the defendants’ actions satisfied neither the time 
nor the motive criteria. He found that no industrial dispute had 
emerged; nor was it established that the defendants acted in contem- 
Plation of an industrial dispute which they believed would arise, but 
which had not eventuated. In his view, if action was taken in the beHef 
that no dispute would arise because the actor was strong enough to 
prevail without a dispute, such action was not taken in contemplation 
Of a dispute. This was the situation in the case.** This opinion led to 
the inclusion of subsection (5) in the 1974 definition.’ Section 29 (5) 
Provides: “an act, threat or demand done or made by one person 
OT organisation against another which, if resisted, would have led to 
a trade dispute with that other, shall, notwithstanding that because 
that other submits to the act or threat or accedes to the demand no 
dispute arises, be treated for the purposes of this Act as being done 
Or made in contemplation of a trade dispute with that other.” 

If Buckley L.J.’8 view was a correct statement of the law, it has 
mow been overtaken by section 29 (5), at least where the person 
against whom the action was taken was a potential party to the 
dispute. If the person against whom the action was taken was not a 
potential party to the dispute, section 29 (5) does not apply. This 
limitation is due to the insertion of the words “with that other”® 
after trade dispute in the subsection during the Committee stage of 
the Bill in the House of Commons,” a change which overlooks the ° 
fact that the protections provided for actions taken in contemplation 
or furtherance of a trade dispute are not limited to actions taken by 
One party to the dispute against another party to the dispute. 


Motive limitation on the existence of a trade dispute™ : 

Judicial interpretation of the Trade Disputes Acts imposed a further 
restriction on the availability of the statutory defences at an earlier 
stage by establishing that the predominance of certain elements in a 
Cispute that would otherwise have constituted a trade dispute pre- 
vented it from so qualifying. The essence of this limitation was that 
a dispute was not a trade dispute if actions of one of the parties, that 
would otherwise have contributed to a situation constituting a trade 
Cispute, were primarily motivated by extraneous elements such as 


68 Ibid. 362 


70 Seo ILC. Deb., Standing Committee E, col. 771-772, June 25, 1974 
ee ee ee ee 
existence of an industrial dispute under the 1971 Act. In G.A.S. v. T.G.W.U. 


L 1975] LCR. 7 276 (C.A.), [1974] LCR. 35 (N.LRLC), the question whether the 
should properly be characterised as a political dispute over whether 


any political motivation did not vitlate the industrial character of the dispute. See 
Scarman L.J. [1975] LCR. 300. : f 
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inter-union rivalry,’”* spite and malice," or personal prestige." It is 
arguable that the predominance of political," religious or racial "* 
motives would have the same effect. 

Since this motive limitation was imposed on the existence of a trade 
dispute, it must by definition relate to the actions of one of the parties 
to the dispute in question. It can thus be clearly distinguished from 
the motive element of the limitation in “contemplation or further- 
ance” which relates to the application of the formula and may there- 
fore be concerned with actions taken by persons other than parties to 
the dispute. But where the action of one of the parties to a dispute 
was motivated by an extraneous element, it was equally possible to 
conclude that the dispute was not a trade dispute or that there 
was a trade dispute, but the party in question was not acting in 
contemplation or furtherance of iL 

Since the motive limitation on the existence of a trade dispute 
under the 1906 Act was complementary to that imposed by “ contem- 
plation or furtherance,” it will presumably continue to be applicable. 
If so, the application of the golden formula under the 1974 Act is 
subject to three limitations. First, actions which would otherwise 
contribute to establishing a trade dispute will vitiate the industrial 
character of the dispute where they are primarily motivated by factors 
other than the industrial elements of the dispute. Second the formula 
only covers actions which are in furtherance of an existing dispute or 
in contemplation of an imminent one. Third, it is restricted to actions 
fhotivated by an existing or imminent dispute regardless of whether 
or not the actor believes that his actions will prevent or preclude 

*the occurrence of a dispute 


EVALUATION 

The 1974 definition can only be properly evaluated by reference to 
its purpose. The main object of the 1974 Act was to repeal the 1971 
Act and restore the basic characteristics of the abstentionist frame- 
work which characterised British labour law before the 1971 Act 
came into force. Protection against liabilities relating to industrial 
action, provided by reference to the golden formula was an essential 
part of that framework, and it has now been restored in an amended 
form. The purpose of the definition is therefore to delimit the range 
of disputes in respect of which that protection may be available, the 
actual availability of the protection depending on whether the actions 
in question were taken in contemplation or furtherance of such a 
dispute. 





Ta Stratford & Son’ Ltd. v. Lindley [1965] A.C. 269 (HLL.). 

T3 Conway v. Wade [1909] A.C. 506 (HLL.). 

™ Huntley v. Thornton [1957] 1 All E.R. 234. 

1) Associated Newspapers Lid. v. Flynn (1971) 10 K.1.R. 17 may be an 
example of this. No reason was given for the finding that the one-day strike 
against the Industrial Relations Bill was not a trade dispute. 
e ™ Cf. Scala Ballroom Ltd. v. Ratcliffe [1956] 1 W.L.R. 1057 (C.A.). 

1 Huntley v. Thornton is a good example of this. Seo too Hutchinson Y. 
Aitchison, The Times, July 10, 1970. . 
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With respect to the area of concern, the 1974 definition has pre- 
ferred the approach of the 1971 definition itemising the various matters 
that may be the subject of a trade dispute to the short general 
provision of the 1906 definition. It is by no means certain that this 
modern approach is likely to be more successful in rendering the 
ambit of the definition more certain and less vulnerable to manipula- 
tion by judicial construction. The absence of any express reference 
to aspects of the collective labour relationship in the 1906 definition 
did not exclude disputes concerning them from the definition as they 
were Clearly “ connected with” employment etc. Further, to the extent 
that the effect of express provisions is unclear, eg. the extended 
definition of employment in section 29 (6), detailed provision may 
create rather than remove uncertainties. However, the use of 
“ worker ” rather than “ workmen ” in defining the persons concerned, 
does give this aspect of the definition a clearer and wider ambit than 
in the 1906 Act. 

With respect to limitations on the application of the formula which 
derive from the phrase “in contemplation or furtherance,” their 
precise extent has always been hard to determine because the basis 
of the reasoning behind decisions concerned with this aspect of the 
formula is unclear. The time factor could be modified by revising the 
formula to include “in preparation for” a trade dispute. But legis- 
lative provision setting out the relevance to the formula of the motives 
and intentions of the parties to the dispute and those seeking the 
protection of the formula, would almost certainly be impossible: 
Section 29 (5) touches on only one aspect of this. 


Experience of the 1974 definition may well lead to the inevitable® 


conclusion that the golden formula is one of those areas of law 
where legislative definition cannot anticipate and provide for all 
potential difficulties, but can only react to such as appear through 
the case law; The 1974 definition shows clear evidence of such 
reaction, but does not approach resolution of all the problems that 
have arisen since 1906. Indeed its detailed provision concerning the 
area of concern and section 29 (5) may create as many problems 
as they resolve. 

The experience of the 1960s demonstrated the vulnerability of an 
abstentionist framework of labour law to restrictive judicial interpre- 
tation, The framework re-enacted by the 1974 Act must be similarly 
vulnerable. Whether it is any longer appropriate to seek to maintain 
that part of the framework which concerns the legal regulation of 
industrial conflict by means of the golden formula and the trade 
dispute definition it embodies, is therefore a question which may 
require further consideration in the future.” 


R. C. SIMPSON * 
78 For a similar conclusion with respect to the definition in the 1906 Act seo 


Kahn-Freond in Flanders & Clegg (eds.), The System of Industrial Relations in 
Great Britain (1954), p. 127, and Wodderburn, The Worker and the Law (2nd e 
ed, 1971), pp. 336-337. 

+ LL.M., Lecturer in Law, London School of Economics and Polltical Science. 


DISCHARGE FOR BREACH AND 
EXCEPTION CLAUSES SINCE 
HARBUTT’S “ PLASTICINE ” 


It is, of course, well known that in Harbutt’s “ Plasticine ” Ltd. V. 
Wayne Tank and Pump Ltd.* the Court of Appeal (Lord Denning 
M.R. Widgery and Cross L.JJ.) held that an exception clause which, 
on its proper construction, covered the events which had occurred 
nevertheless failed to protect the proferens. What may be less widely 
appreciated is the full potential application of that decision. The 
reasoning is simple enough, but it was not completely articulated 
in Hurbuit'y “ Plasticine ” itself. There are three stepe : 

1. The effect of a discharge for breach is the termination, in 
futuro, of the contract,’ unless the injured party elects to 
affirm.’ 

2. Termination prevents the exception clauses taking effect be- 
cause, by the stage when they become relevant (i.e. at the point 
of adjudication) they, with the rest of the contract, have ceased 
to exist.‘ 

3. Whether a breach is a discharging one or not is to be deter- 
mined without reference to the exception clauses. This can be 

° explained partly because, on termination, the exception clauses 
cease to exist; partly because the function of exception clauses 
is to act as mere defences so that they have no effect to qualify 
the obligations of the parties; and partly because (and most 
explicitly) in dealing with exception clauses “the thing to do 
is to look at the contract apart from the exempting clauses 
see what are the obligations imposed on the party... .”° 


It follows from these premises that unless the injured party elects 
to affirm, no exception clause can have any effect on a term or breach 


which (ignoring the exception clause) would give a right to discharge 
for breach. A fortiori, discharge for frustration would cause the same 


1 [1970] 1 Q.B. 447. 

2 Harbutt’s “ Plasticine” Ltd. v. Wayne Tank and Pump Co. Ltd. (supra) 
465, 466, 470, 475. 

3 Ibid. 464-465, 475; Farnworth Finance Facilities v. Attryde [1970] 2 All E.R. 
7714, T18. 

4 Harbutt’s “ Plasticine ” (supra), 465, 466, 470; Suisse Adantique Société 
g’ Armement Maritime S.A. Vv. N.V. Rotterdamsche Kolen Centrale [1967] 1 A.C. 
361, 425, per Lord Upjohn. It is because the exception clauses are regarded as 
being relevant only after breach that they can be treated as having ceased to apply, 
in spito of the fact that the rest of the contract remains relevant to the assessment 
of damages. 

5 Karsoles (Harrow) Ltd. v. Weilis [1956] 1 W.L.R. 936, 940, per Denning L.J.; 
Farnworth Finance Facilities v. Attryde (supra) TTI, per Lord Denning NLR.; Cf. 
. Arrow Transfer v. Royal Bank of Canada (1971) 19 D.L.R. (3d) 420, 432 (affd. 

(1972) 27 D.L.R. (3d) 81). Because the clause in Harburt’s ‘‘ Plasticine ” merely 

limited the quantum of damages, this particular question could not arise in that case. 
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result.* On a termination, the wrongdoer would lose the whole benefit 
of his exception clauses, even to the extent that they might be 
directed to terms or breaches less than “fundamental.” It follows, 
further, that as well as fundamental terms and fundamental breaches, 
in the pre-Suisse Atlantique" sense, conditions and breaches of 
condition would also be unexcludable, apart from the election of the 
injured party to affirm.* Together, then, the three propositions achieve 
not just a substantial reinstatement of the pre-Suisse Atlantique 
fundamental breach theory but, in effect, a significant extension of it. 
The purpose of the present article is not to rehearse the criticisms 
made at the time of the reasoning in Harbutt’s “ Plasticine.” * Instead 
it is proposed to look at what has happened since that decision to 
the premises stated above, to try to evaluate two attempts which 
have been made to limit or distinguish the decision, to deal briefly 
with a recent attempt to explain and justify it and, finally, to look 
at two recent cases in which the Harbutt’s “ Plasticine” approach 
has been followed. For these purposes it is important to realise that 
the full Harbutt’s “ Plasticine” effect depends on the interrelation of 
all three premises. If discharge for breach does not extinguish the 
contract, exception clauses (with the rest of the contract) will continue 
to be applicable at least to matters occurring before the discharge. 
If exception clauses come into operation not at adjudication, but 
when the contract is formed, no subsequent termination can deprive 
them of the effect they have already had. And, if exception clauses 
are not mere defences, but qualify obligation, they may 
be relevant to the question whether the events which have occurred 


can give rise to a discharge. f 
TERMINATION OF THE CONTRACT 

Since Harbutt’s “ Plasticine ” was decided, the terminating effect of 

a discharge for breach has been discussed in two well-known cases. 

_ The first was The Mihalis Angelos +° in which the Court of Appeal 


SSeS 
. 8 Harbutt’s “ Plasticine ” (supra) 465, per Lord Denning M.R.; Welr [1970] 
C.LJ. 189. 

T Suisse Atlantique Société d Armement Maritime S.A. v. K.V. Rotterdamsche 
Kolen Centrale [1967] 1 A.C. 361. 

8 Cf. eG E a E The use of ths expression “ fund- 
amental breach” in Harbutt’s “ Plasticme’’ (supra) tends to obscure this result. 


clause could exclude, was more fundamental than a merely discharging breach ts 
obvious when it fs remembered that before 1953 there was ample authority that 
conditions of the contract could be excluded, as Devlin J. himself fully 

in Smeaton Hanscomb v. Sassoon I. Setty [1953] 1 W.L.R. 1468, 1470. That the 
distinction has not been fully understood is illustrated, it is submitted, by the 
Genina accorded «13-0 the: Galo of Geode Ace 1809 by de Tone Gf Loni ie 
etree are Christopher Hill Led. [1972] A.C. 441; Coote (1976) 

J. 17 

® Coote [1970] CL.J. 221; Legh-Jones and Pickering (1970) 86 L.Q.R. 513; 
(1971) 87 L.Q.R. 515; Weir [1970] C.L.J. 189; Baker (1970) 33 M.L.R. 441: 
Benjamin's Sale of Goods (1974), 440-444 (F. M. B. Reynolds); Goode, Hire 
Cur iae Low ad Dacta Cad 1970), pp. 199-200; Sutton and Shannon one 
Contracts (7th ed., 1970), pp. 117-118. ` 

10 [1971} 1 QB. 164. Noted ee eee C.L.J. 11. 


Jan. 1977] DISCHARGE FOR BREACH AND EXCEPTION CLAUSES 33 


(Lord Denning M.R, Edmund Davies and Megaw LJJ.) had to 
decide whether a right of termination given to the “ wrongdoer” by 
the contract, but which he could have exercised only after the contract 
had been discharged for anticipatory breach, could be taken into 
account in assessing damages. The court was unanimous that, though 
the contract had come to an end on the acceptance of the repudiation; 
damages were to be assessed on the basis that the wrongdoer would 
inevitably have taken advantage of the subsequent right to terminate 
the contract. According to Edmund Davies L.J., the true test was 
“*What would the position of the parties have been if the 
defendant had not wrongly announced his refusal to fulfil his 
scalp E when the time for the performance arrived.’ 
must look at the contract as a whole and if it is clear that 
the innocent party has lost nothing, he should recover no more 
than nominal damages... .”* 


For his part, Megaw L.J. eae the wrongdoer was ai 
that “no breach would then have taken place ” because “ there is a 
term of the contract which provides that, in the events which 
ee eee eer i eee EEN Ghee ee 
performance.” > 
Tne giailic wide Of Hess pasate orain Caused ooa 
On discharge, damages are to be assessed by asking what would 
have been the position of the parties had there been no repudiation, 
and by looking at the contract as a whole to see what the mnocent 
party had lost. On that test, on what conceivable ground could it 
ebe possible to disregard a clause which in the events which had 
occurred limited damages (say) to £2,330? Similarly, if the contract 
contains a term which, in the events which have happened, excuses 
him (or limits his liability) or has the effect that no breach has taken 
place, why should the “ wrongdoer” not be able to rely on it? 
The second case was LEP Air Services v. Rolloswin Investments 
Ltd.“ which concerned a contract of guarantee. It,had been argued 
for the guarantor that, since the principal contract had been dis- 
charged for breach, his own liability had ceased because the subject- 
matter of the guarantee no longer existed. The Court of Appeal 1 
which, perhaps significantly, included Edmund Davies and Megaw 
LJJ. rejected this argument on the ground that, while discharge for 
breach affected future performances, the obligations of the parties 
remained unaffected by it. It was by reference to those obligations 
that damages fell to be assessed. This analysis was rejected on-appeal 
by the House of Lords. They adopted the view that, on termination, 
all the obligations of the parties under the contract came to an end 
and were replaced by obligations to pay damages. These damages, 
however, were to be assessed by reference to the “ old” obligations. 


11 Ibid. 202. 
e 12 Ibid. 209. 
18 [1973] A.C. 331. 
14 [1971] 1 W.L.R.: 934, 


Vor. 40 (1) 2 
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At first sight, this analysis might appear to confirm the effects of 
the literal-termination theory of discharge for breach. The obligations 
to pay damages, it could be said, do not accrue until termination. 
By that time, the exception clauses have ceased to exist.: But if this 
ig so, the same must be true of contractual rights of termination 
which become exercisable only after the discharge. Yet it seems very 
unlikely that the House of Lords intended, by a side-wind, to over- 
Tule The Mihalis Angelos.* It all goes back to those original 
obligations by reference to which the substituted obligations to pay 
damages are required to be assessed. The House made no suggestion 
that those obligations were to be assessed by- reference to anything 
other than the contract as a whole. The contract as a whole, then, 
it is submitted, could and should remain the measure of what the 
innocent party has lost. But, if that is accepted, it is impossible to 
De ae ee 
contract of all relevance thereafter: 


THE FUNCTION OF EXCEPTION CLAUSES 


The propositions that exception clauses operate only as mere defences, 
and that they are irrelevant to the definition of the obligations 
incurred under a contract, were both called in question in 1973 in 
The Angelia, a decision of Kerr J. 

A ship had been chartered to go to the port of Eilat and there load 
a cargo. The charterer was to have supplied the ‘cargo from a giveh 
date but, because the required lorriés were not available to bring 
the cargo to thé port, there were substantial delays. Several issues 
arose but the relevant one here had to be decided on the assumption 
that the charterers were protected by an exception clause which 
covered loss or damage caused by delay from unavoidable hindrances. 
The argument for the shipowners was that, notwithstanding the 
exception clause, once the delay from unavoidable hindrances reached _ 
the proportions of a “fundamental breach” the contract could be 
terminated. Thereupon, the exception clause would cease to apply. 
Understandably, Kerr J. described this submission as “far reaching 
if not revolutionary.” 1" Even so, it falls well within the Harbutt’s 
“ Plasticine” ptinciple, and a similar approach has been the basis of 
at-least one other decision at first instance since 1970,'* and to some 
extent of the decision of Lord Denning M.R., in Farnworth Finance 
Facilities v. Attryde.”* 

Kerr J. thought the submission untenable. The presence of the 
exception clause meant that the charterers were not even in breach 
18 [1971] 1 Q.B. 164. 

16 [1973] 2 Al ER. 144. Noted (1974) 37 MLL.R. 209; (1973) 89 L.Q.R. 465. 


` 17 Ibid, 160. 
18 Eastman Chemical International A.G. v. N.M.T. Trading Co. [1972] 2 Lloyd's 
25 


19 Farnworth Finance Focllities v. Attryde [1970] 2 All E.R. 774, though not of° 
the judgment of Fenton Atkinson L.J. in that case. Cf. Arrow Transfer v. Royal 
Bank of Canada (1971) 19 D.L.R. (3d) 420, affd. (1972) 27 DLR. (3d) 81. e 
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of warranty during the waiting period. Eventually, the contract would 
have been frustrated, but how could that be said to convert what 
had to that point not been a breach at all, into a fundamental breach? 
Moreover, how could it be argued that the supply of a cargo was 
an absolute and fundamental obligation when the exception clause 
provided that failure to supply a cargo should be no breach at all 
if due to unavoidable hindrances? The correct analysis was that 
the obligation was not absolute but qualified. Nor did it make any 
difference to this analysis that the obligation was expressed “I 
promise to supply a cargo but shall not be liable if I do not do so 
due to unavoidable hindrances” rather than “I promise to supply 
a cargo unless prevented by unavoidable hindrances.” *° 

To reach this result, the learned judge had to treat the exception 
clausc as relevant, not just as a mere defence at the point of adjudi- 
cation, but as going to the definition of the obligations undertaken 
by the charterer.”! The question whether a fundamental breach had 
occurred was decided not by looking at the contract apart from the 
exempting clauses, but by having regard to the contract as a whole, 
And, of course, the exception clause was not treated as having ceased 
to apply just because the contract had (notionally) been terminated. 

Though it does not appear to have been mentioned to him in 
argument, Kerr J.’3 approach to this aspect of the case can be 
supported by the not dissimilar (and very well-known) case of 
Jackson v. Union Marine Insurance Co.™ Historically, that case was 
@ forerunner of the modern doctrine of frustration. But it was actually 
decided on more traditional common law principles. A ship had 


his obligation to proceed with the adventure through the failure of 
a condition precedent as to the time of arrival. But reference was 
also made, incidentally, to the collateral question whether the ship- 
owner could have been liable to the charterer for his failure to arrive. 
On a full Harbutt’s “ Plasticine ” approach, he would have been liable 


0 nid dle 2 Al E.R. 144, 161-163. 
f 


support, partial to that of J. in The Angelia (supra), 
in Kenyon, Son & Craven Lid. v. Baxter Hoare & Co. Lid. 
[1971] 1 W.LR. 519, 522; Berwick CJ State Government Insurance 


a qualtied 
“fence, see Nicholas (1974) 48 Tulane L.R. 946 and alo Welr [1970] C.L.J. 189. 
22 1874) LR. 10 C.P. 125. 
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because he had failed to proceed with all possible dispatch and his 
exception of dangers and accidents of navigation would, because of 
the termination of the contract, have been’ rendered irrelevant. But 
this was not the attitude adopted either by Bramwell B., giving the 
judgment of the majority, or-by Cleasby B., who dissented. For them, 
the exception of dangers and accidents of navigation had the effect 
that there was “no breach” by the ship.™ ell ad 
arose against it. 

While the ble dice Ge Mish Court iiio area doube a anal 
thing to set against the ratio of a decision of the Court of Appeal, it 
is submitted that the fact situation assumed in The Angelia and Kerr 
ee ee eee 
OS eine 


CaN HARBUTT’S “ PLASTICINE ” BE DISTINGUISHED? 


Since a judge at first instance is bound to follow a Court of Appeal 
decision,* it is perhaps not surprising that ways have been advanced 
by which Harbutt’s “ Plasticine” might be limited or confmed. One, 
based on a dictum by Donaldson J. in Kenyon, Son & Craven Ltd. V. 
Baxter Hoare & Co. Ltd.” was, at least by inference, used by Kerr J. 
in The Angelia.** Another was employed by Donaldson J. himself in 
. the Kenyon v. Baxter Hoare case. 


(i) The type of clause used 

The dictum of Donaldson J. sowie Rene’: saved acts 
Angelia suggested that there were three types of “ protective ” clause: e 
. . . first, those which limit or reduce what would otherwise 

be the defendant’s duty; second, those which exclude the 
` defendant’s liability for breach of specified aspects of that duty 
and third, those which limit the extent to which the defendant 
ee oe ee in respect of the consequences 
of breaches of that : 

By his third category, the learned judge obviously referred to 
clauses like those which mit recovery to a given sum per package 
or unit, and those which place time limitations on claims. The second 
presumably includes exception clauses which are expreased to exclude 
“liability ” while the first covers those which explicitly qualify the 
proferens’ duty. Donaldson J. did not say whether he saw any 
significam difference in effect between the clauses comprehended 
under groups oùs and two. However, it was a clause in the second 
group which was at issue in The Angelia. Kerr J. accepted Donaldson 
13 Ibid. 133, per Cleasby B. : 

s Ibid. 143, per Bramwell B. 

‘35 Willams v. Glasbrook Bros. [1947] 2 All E.R. 884. 

3$ [1971] 1° WLR. 519. 

at [1973] 2 AN ER. 144, 


Pa 1 W.L.R. 519, 522; Legh-Jones and Pickering (1970) 86 L.Q.R. 513,° 


® 
t 
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J?s categories and then categorised the exception clause before him 

as one which qualified obligation.. Its effect, he said, could not be 

made to depend on “the semantic question ” whether the contract 

used the expression “but shall not be liable” rather than “ unless 
” 329 

The question then arises whether Donaldson J.’s third category 
represents clauses of a quite different order. If so, Harbutt’s 
“ Plasticine” might be confined or distinguished on the basis that 
the exception clause in that case was a mere limitation of the amount 
recoverable for breach. Naturally, the limitation clause used in that 
case could have had no effect on the initial question whether a dis- 
charging breach had occurred. But for that to be a sufficient dis- 
tinction it would still be necessary to show that limitation clauses 
within this third category operate as mere defences and, as such, 
cease to have any application once termination has occurred.*° Here 
again, it is submitted, the decision of the House of Lords in LEP Air 
Services V. Rolloswin* is relevant. 

In his judgment in that case, Lord Dtplock expressed the same 
view of the effect of discharge for breach as did the other noble 
LOE ee EEA On In CED eee ee bon 
ie MAKATEA: 


. . . for his [the wrongdoes’s] obligations there is 
substituted by operation of law a secon obligation to pay 
to the other party a sum of money to com him for the 


° loss he has sustained as a result of the failure to perform the 
primary obligations.” 


“He then added the sentence: 
ee ee eee ee te 
from the contract as are the primary ob that it 
replaces.” >? 


Lord Diplock was here echoing judgments he had given in two earlier 
cases as a member of the Court of Appeal. In one of them, 
C. Czarnikow V. Koufos,®* he said 


“ The shear hee tion, When a pa for breach of contract is a 
consensual ob em a. party enters into a contract with 
oa tera ions towards the other party which he 

deep h tl aah and the rights against the other party 
Gr he a centtied are thore Gd Gait thos en D i 
Sorde aad conduc al the Ume ol the contract he has eascnably 
induced the other party to believe that he is accepting a legal 


29 [1973] 2 All E.R. 144, 163. 

20 Legh-Jones and honap? (1971) 87 L.Q.R. 515, 520, favour the view that 
clauses limiting the quantum of damages aro not definitive of obligation But agres 
ak Fh clay? Ose Roeser arvana a ogi oh ade ‘ Plasticine ” 
would be “altogether short-circuited.” Gi also, Treitel (1966) 29 M.L.R 546, 
548-549, 
31 [1973] A.C. 331. 

32 Ibid, 350. 
33 [1966] 1 Lloyd’s Rep. 595. 
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eee Ce 
so not eed in respect of . rimary obligations and gee 
but also in respect of the Aada eEG and obligations. . 


In the paragraph immediately following, Diplock LJ. ee 
was) expressly referred to the effect of liquidated damages and 
exemption clauses upon the acceptance of secondary obligations. 
The reader is left in no doubt that, m the leamed Lord Justice’s 
view, the limiting effect of such provisions occurred at the time the 
contract was entered into. 

The consequence of Lord Diplock’s ‘analysis is that if, as I enter 
into a contract, I limit my potential liability to, say, £2,330, there is 
no question of the other party’s acquiring unlimited secondary rights 
to’ which the limitation is 4 mere procedural answer. On the contrary, 
the presence of the clause ensures that, upon discharge (and always 
assuming that upon its proper construction it applies to the events 
which have occurred), no secondary rights beyond those to £2,330 
come into existence. To put the matter in another way, what limits 
the damages recoverable in contract is the contemplation of the 
parties. Beyond that contemplation, no rights to damages can ever 


to prevent the accrual of any rights to damages beyond the expressed 
limit. To allow a plaintiff to recover sums beyond that limit would 
be to allow him a bonus for which he had never’ bargained. 

It is submitted, then, that Harbutt’s “ Plasticine” is not to be 
distinguished or explained on the basis that the exception clause 
merely Hmited the quantum of damages. Though the presence of 
that clause could not affect the, question whether a discharging breach 
had occurred, the mere fact of termination could not have affected 
iid lin at ene aca 


34 Ibid. 607. 
3 Mr. F. M. B. Reynoids tls mo that, ts appleatlon, to Donaidson 2 ti 
“ clauses-as-qualifications ” theory 
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(ii) “ Deviatory” Breach 
The ground put forward by Donaldson J. in Kenyon, Son & Craven 
v. Baxter Hoare * for distinguishing Harbutt’s “ Plasticine” was that 
the principle in the latter casa applied only to breaches of a 
“ deviatory ” kind. He said 
“ As I understand Suisse Atlantique, it is only in cases in which 
the performance is non-contractual in the sense that it is totally 
different from that which the contract contemplated, that one 
can ignore the construction of the exception clause or treat it as 
inapplicable notwithstanding that, as a matter of construction, 
it covers the loss which has occurred.” ?' 


Thig learned judes relied caytneiedemem (of Lord Walberione ine 
Suisse Atlantique case. 

Whatever its ettractione, it is submitted that this suggested dis- 
tinction cannot be justified.** The first objection is that, as formulated, 
it is a straightforward reinstatement of the substantive fundamental 
breach principle which was discarded by the House of Lords in the 
Suisse Atlantique case. The second objection is that the Harbutt's 
“ Plasticine” resuk depends not on the character of the breach itself, 
but on the fact of termination. It is because the contract has come 
to an end that the exception clause is supposed no longer to have 


Miipio breech ot condiion: can Wave aunt ettect 

The third objection, it is submitted, is that Lord Wilberforce did 
‘ot make the distinction ascnibed to him. Like the others of their 
Lordships in the Suisse Atlantique case,*° Lord Wilberforce saw the 
effect of an exception clause as depending on its construction. The 
one case he allowed of unexcludable obHgation was where a clause 
had been used which was so widely expressed that to interpret it 
literally would deprive one patfty’s stipulations of all contractual 
effect. If the agreement were indeed a contract and not a mere 


between words which seved the proferens from having to pay at all, and those 
which saved him from paying as much as he would 
On 


: 


a6 [1971] 1 WLR. 519. 

37 Ibid. 531. Cf. Treitel (1966) 29 M.L.R. 546, 548-549. 
e 38 See also the criticism by F. M. B. Reynolds in Benjamin's Sale of Goods 
(1974) p. 441 and Legh-Jones and Pickering (1971) 87 L.Q.R. 515, 522-523. 

39 [1967] 1 A.C. 361. 
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declaration of intent, a limited interpretation would have to be 
applied if the contract were to be saved.“ But short of this, he said, 
it must be a question of contractual intention whether a particular 
breach were covered. The courts were entitled to insist, as they did, 
that the more radical the breach, the clearer must be the language 
if it were to be covered. Lord Wilberforce then went on to give 
(examples of cases in which “through ascertainment of ‘the parties’ 
contractual intention” radical breaches had been held to fall outside 
the exception clauses used“? In none of them would a’ contrary 
interpretation have prevented the formation of a contract. 

Two factors have tended to give the impression that Lord Wilber- 
force, in giving his examples of unexcluded radical breaches, was 
describing a category which were unexcludable. One was that he 
used the expression “ the clause cannot be taken to refer to such a 
breech.” “* In its total context, it is submitted, the word “ cannot” 
referred to a strong prima facie inference, not a legal imperative. If 
he had meant to convey that the radical breaches of which he gave 
examples were unexcludable as a matter of law, he would hardly 
have referred to the more extreme case of clauses which'would deprive 
the contract of legal effect as the one case where, “ to this extent,” 
a rule of law might be said to apply. 

ite BH ER E E ie Sa sel ences 
between two uses of the expression “fundamental breach.” ® The 
first denoted a performance totally different from that 
by the contract. This, clearly, was the type of breach more funda- 
mental than a breach of condition which, since 1953, it had been, 
said, as a matter of substantive law, no. exception clause could exclude. 
It could still be seen to be relevant to the question of construction, 
whether an exception clause in the particular contract applied to a 
particular breach. And, generally, a breach sufficiently serious to 
fall outside the exception clause would also be sufficiently serious to 
give a right to discharge for breach. Under’ the other meaning, 
“fundamental breach ” denoted a breach which did give a right to 
discharge.“* It did not follow that a breach which, apart from the 
exempting clause, would be a discharging’ one would on-that account 
not be covered by the clause’ It might be. reduced in effect ‘or made 
not a breach at all by the terms of the clause.“* The distinction Lord 
Wilberforce was drawing, then, was between the process of con- 
struction on the one hand, and the consequences of the construction 
on the other. As to the process, the more radical the difference 
between the actual performance and that contemplated by the contract 
the clearer the words used must be if the exception clause were to 
apply.“* But if the words used were’ sufficiently clear, the mere fact 
that, apart from them, the contract could be discharged would not 





10 Ibid. 432. ig ee, 
41 Ibid. 432-434, r i . X 42 Ibid. 432 ° 
43 Ibid. 431. a, ' 44 Ibid! 431 


45 Ibid. 431. i 48 Ibid. 432. 
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prevent their taking effect.’ Thus understood, Lord Wilberforce’s 
judgment, far from supporting the Harbutt’s “ Plasticine” approach 
to the extent that it involves radical breaches, is fundamentally 
inconsistent with it. 


EXCEPTION CLAUSES AS DEPENDENT PROMISES 


An attempt to justify Harbutt’s “ Plasticine” has recently been made 
by Mr. Francis Dawson in an article in the Law Quarterly Review.* 
His argument proceeds from two premises. The first is that discharge 
for breach is best understood in terms of dependent and independent 
promises. The second is that limitations of contractual liability within 
Donaldson J.’s third category and, in some (unspecified) cases, 
exceptions of contractual Hability within his second category,‘® are 
promises of immunity made to the proferens. It is argued that in 
cases like Harbutt’s “Plasticine,” the other partys promise of 
immunity is dependent on substantial performance by the proferens. 
On the facts of that case, it would mean that the defendant company 
was unable to rely on the plaintiffs “ promise ” to limet liability to 
£2,330 because the defendant had not himself fulfilled his own 
promises. 

The present writer has considerable sympathy with the premise 
that discharge for breach is best -understood in terms of dependent 
and independent promises. The law today would be a great deal more 
certain than it is had thet analysis not been displaced by misleading 
analogies with conditions subsequent, “ rescission” and the like. But 
the other premise, that some exceptions, and all limitations, of con- 
tractual liability are promises of immunity, it is submitted, quite 
misconceives their function. Exception clauses are not promises made 
to the proferens, but exceptions from (i.e. qualifications of) what the 
proferens himself promises to undertake. And, as has already been 
argued earlier in this article, this is as true of limitations of liability 
as it is of excluaions.” 

The only authority adduced by Mr. Dawson for his proposition 
that exception clauses are promises is the decision of the Privy Council 
in New Zealand Shipping Co. Ltd. v. A. M. Satterthwatite & Co. Ltd.™ 
But that case mvolved a limitation of liability in tort, not in contract. 
In Midland Silicones Ltd. v. Scruttons Ltd. the House of Lords 
had proceeded on the by no means universally accepted assumption 
that a contract was necessary for the exclusion or limitation of liability 
in tort. On this assumption, the Privy Council in the Satterthwaite 
case constructed a unilateral contract under which, in return for the 





47 This follows from the dicta cited by Lord Wilberforce at p. 432. 
48 “ Fundamental Breach of Contract " (1975) 91 L.Q.R. 380. 
40 Supra, at note 22. 
e 50 Supra, at note 35, and in the text. 
51 [1975] A.C. 154; [1974] 1 N.Z.L.R. 505. 
52 [1962] A.C. 446. 
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act of unloading goods, the damages recoverable by the goods owner 


Satterthwaite about “ promises” and “ offers” to exempt were dic- 
tated by the (many would say false) premise that a contract was a 
precondition to any limitation of liabiity at all More important, 
though, is a second point, that the sources of liability in contract and 
in tort are different, liability under the one being assumed consen- 
sully and under the other being imposed ab extra. Even assuming 
that a limitation of liability in tort is constituted by the act of the 
party who stands to suffer the loss or injury, the same is by no 
means necessarily true of contractual liability. There is just no call 
for a “ promise” of immunity in a situation where the liability itself 
can never accrue, whether, because it goes beyond the contemplation 
of the parties or because. it is never assumed in the first place. 

Moreover, even if both premises were correct, it would not follow 
that Harbutt’s “Plasticine” was correctly decided. A dependent- 
independent promise analysis explains that case only if the plaintiff's 
“promise” of immunity was in fact dependent on substantial per- 
formance by the defendant. If the “ promise”. of immunity were 
interpreted as applying, notwithstanding destruction of the premises 
by fire as the result of the defendant’s breach of contract, the promises 
would not be dependent but independent. And, of course, all the 
judgments in the Court.of Appeal in the Harbutt’s “ Plasticine ” case 
do in fact proceed on the basis that the limitation clause, covered 
what had occurred.™ It follows that if. the “ promise” of immunity 
in that case were indeed a dependent promise, the learned: Lor® 
Justices must, in interpreting it, have meant something leas than 
they appear to have said. And if they did mean that the exception 
clause was not, after all, intended to apply to what actually happened, 
that, by itself, would have been sufficient, on any view, to dispose 
of the case. There would have been no point in going on to hold, 
as their Lordships did, that a discharge for breach had deprived 
the limitation clause of effect if, on its proper interpretation, it could 
have had no effect anyway. - 

It is submitted that on a dependent-independent covenant or 
promise analysis, to say that the exception clauses are dependent’on 
the proferens’ substantial performance of his promises is to beg the 
all-important question of what he promised in the first place. It is 
not until the extent of the parties’ promises has been determined 
in the light of any exception or limitation clauses that questions of 
dependency or independency can arise. 


Two RECENT CASES 


At least until recently, there would have been general agreement that 
the effect of the terms of a contract should depend upon their ptoper 


a M 
53 [1970] 1 Q.B. 447, 464E per Lord Debninig MR., 470G per Widgery LJ. 
414E per Cross L.) 
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interpretation and construction. Even in the case of a discharge for 
breach, it would have been conceded that a provision intended to 
operate upon such an event could do so.* In the case of an exception 
clause, it is submitted the real issue ought always to be whether or 
not the clause was intended to apply in the events which have 
occurred. To hold that a purported discharge for breath of itself robs 
an exception clause of its effect is to beg the prime question of 
whether the clause was intended to apply in just such an event. 
Indeed, if the parties so intend by their clause, the supposed dis- 
charging breach may not constitute a breach at all 

The simplicity of this construction approach with its single question 
for decision stands in marked contrast to the difficulties raised by 
the Harbutt’s “Plasticine ” rationale, as is illustrated by two cases 
decided by the Court of Appeal in 1975. 

The first of these two cases was Wathes (Western) Ltd. v. Austins 
(Menswear) Ltd.” which arose out of a contract to supply and instal 
an air conditioning plant to and in the defendants’ premises. While 
the plant itself worked well, its machinery made a noise which 
caused a nuisance to an adjoining occupier. This nuisance led to a 
claim which the defendants settled. The plaintiffs claimed the price 
of the plant and the defendants counterclaimed for damages for 
breach of contract. As a defence to this counterclaim, the plaintiffs 
relied on a clause which stated that “ The Company shall be under no 
liability for any consequential loss damage claims or Habilities of any 
kind arising from any cause whatever.” The appeal proceeded on 
the basis that this clause would protect the plaintiff in respect of 


* everything short of a fundamental breach. 


On a traditional construction approach, the issue raised by this 
clause would have been the quite simple one of whether it covered 
the events which had occurred. In the absence of any subsequent 
novation, variation or waiver, the answer, whichever way it went, 
would have concluded the matter without more. Adopting the 
Harbutt’s “ Plasticine ” approach, however, the Court of Appeal had 
first to consider the difference between a fundamental breach and 
the breach of a fundamental term (and, en route, to consider the 
defendam’s right to alter his pleadings so as to raise the one as well 
as the other). It then decided that there had been a fundamental 
breach but (since the contract had been affirmed) had to consider 
at what poim the defendants had had that right to rescind which 


' they had not in fact exercised. It was held that the defendants had 


had a fight to rescind. Counsel for the plaintiffs had conceded (no 
doubt on the basis of Harbutt’s “ Plasticine ”) that, had the defendants 
in fact terminated the contract, the exception clause would not protect 
his client. The court next had to consider whether the defendants’ 

of the plant was a waiver of their right to treat the breach 


as fundamental for the purpose of defeating the exception clause. It 


54 Heyman v. Darwins Ltd. [1942] A.C. 356. 
55 [1976] 1 Lloyd's Rep. 14. Noted (1976) 92 L.Q.R. 172. 
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being hedd on the authorities that there had been no such waiver, the 
court at last reached the stage of considering the meaning of the 
Clause, but even here, it did so only obHquely. Instead of asking 
whether the exception clause was intended to cover consequential loss 
from a nuisance caused by the plant, the court looked instead at 
Charterhouse Credit Co..Ltd. v. Tolly ** where it was held that an 
exception clause could never avail the party in breach against a funda- 
mental breach of contract. Their Lordships recognised that the Suisse 
Atlantique case"! had substituted a construction test for the sub- 
stantive rule of law applied in Charterhouse Credit Co. Ltd. v. Tolly, 
but it was thought that the new teat would give no different results 
in the absence of any very clearly expressed intention that the clause 
was to cover fundamental breaches as such. ' 

That the court had to follow a line of reasoning as lengthy as this 
and could reach a result without at any stage having had to construe 
the actual contract, of itself,:it ie submitted, suggests that there is 
something artificial (to say the teast) about the Harbutt’s “ Plasticine” 
approach. But that approach also creates hurdles out of what should 
not be issues at all. On a true construction approach, the relative 
seriousness of the events which have.occurred is, of course, ‘relevarit 
to the question whether the exception ‘clause covers them. If, apart 
from the exception clause, they would have constituted a fundamental 
breach (or the breach of a fundamental term), that is no doubt one 
indication ' of their seriousness. But to require that they actually 
constitute a fundamental breach and be pleaded as such is to treat 
an aid to construction as the substantive determinant of what the 
construction should be. It is to discount completely the possibility ° 
that on its proper construction the effect of the clauss may be to 
prevent the events which have occurred being a breach of. the contract 
at all By the same token it is also to discount the possibility that 
EL ne cee ana Puneet Dee aney: fall: oumide: the 
_ exception clause. 

Again, it seems the height of artificiality, india omner where thas 
could be no suggestion of a discharge for breach having occurred, 
that close consideration should have had to be given to the purely 
hypothetical question whether the defendant would have had such 
a Tight if he had chosen to use it. That in turn raised the equally 
hypothetical question of the time at which the right to discharge 
would have accrued. All this was seen as relevant only because the 
characterisation of what had occurred as a.“ fundamental breach” 
was seen as the sole determinant of whether the exception clause 
applied or not, as a matter of “ construction.” At least it can’ be 
said for Harbutt’s “ Plasticine” that it did not involve this error. In 
that case, it was the actual happening of a discharge for breach which 
was sald to deprive the exception clause of its effect, not the charac- 
terisation of the breach as being “ fundamental” or not. 


s6 [1963] 2 Q.B. 653. 
s7 [1967] 1 AC. 361. 
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The artificialities induced by: the Harbutt’s “ Plasticine” type of 
approach were subsequently further illustrated by the unreported 
case of Prince v. Brown Brothers and Merseyside & North Wales 
Electricity Board.** There, the plaintiff, a painter, successfully claimed 
damages for injuries sustained when, as an employee of the first 
defendant, he was painting’ a power transformer belonging to the 
second defendant. By the neglect of the second defendant, the trans- 
former was still “lve” when painting work on it commenced. The 
employers claimed contribution from the Electricity Board, which in 
turn relied on an exclusion and indemnity clause in its contract with 
the employers. This in terms extended to liability for any injury 
whatsoever arising under any statute or at common law out of or in 
the course of or caused by the execution of the work specified in 
the contract. The employers conceded, on the authority of Gillespie 
Brothers Ltd. v. Roy Bowles Ltd.® that this clause covered the 
negligence of the Electricity Board but they argued that it did not 
cover fundamental breach or the breach of a fundamental term. The 
court decided that there was no breach of a fundamental term because 
a term which would require the Board to see that the transformers 
were not live was far too narrow and detailed to be the subject of 
implication. Neither was there a fundamental breach, because once 
the transformer ceased to be live, work could and did proceed 
satisfactorily. The second defendants were therefore protected by 

Once again, because of the approach which was tdken, the court 
failed to face the real issue, whether the exception and indefnnity 
clause was intended to cover the events which had occurred. If: this 
latter: approach had been followed by counsel and the court, two 
things would have been obvious. One would have been that Gillespie 
v. Bowles was distinguishable. The neghgence which was held to be 
covered in that case was the carelessness of a driver which had 
resulted in the theft of goods from his van, an act far removed from 
that of the Board in failing to neutralise the extremely dangerous 
electrical equipment which was'to be painted. That went beyond 
mere negligence. It was a breach of a statutory duty which involved 
extreme tisk to life and Hmb and was in all probability a breach of 
the duty of common humanity as well. The second thing that would 
have been obvious was that whether the Board’s failure was the 
breach of a particular implied fundamental term was in no way 
conclusive. There was no doubt that, apart from the indemnity clause, 
the Board was under a duty. The question to be decided was whether 
the words used in the indemnity clause, on their true construction, 
covered what the Board had done. For that purpose it was the 
character of the Board’s acts, rather than their characterisation, 
which was important. Equally, the fact that the employers were able, 


58 Judgment dated July 25, 1975. 
s» [1973] 1 Q.B. 400. 
® Coote, “ Exception Clanses and Common Humanity ” (1975) 125 N.LJ. 752. 
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once the risk had been removed, to complete their contract, was not 
a sufficient reason for concluding that the Board’s creation of that 
risk feil within the terms of the indemnity. 

` To the extent that the Prince case concerned the allocation of an 
insurance risk between two commercial parties, it could hardly be 
suggested that the actual result was unjust, provided always that a 
party in the position of the employers ought to have realised that’ 
under the contract he would have to take the legal risk, inter alia, 
that the transformer would be live because of the Board’s neglect.” 
But there was in fact more than the allocation of an imsurance risk 
at stake. A finding that the Board’s acts fell within the exception 
and mdemnity clause meant that, in a contract to paint a potentially 
lethal piece of electrical plant, the employers had bargained away 
the obligation to take precautions for the physical safety of their 
workmen of the only party in a position to ensure that the transformer 
was not Hive. Whether that really was what the parties intended was 


something which, on the approach adopted, was not and could not 
be even considered. 


CONCLUSION 


Developments since Harbutt’s “Plasticine” have gone some way 
towards confirming the criticisms made at the time. There have been 
understandable attempts to limit and confine the effects of the decision 
but it is submitted that neither of the methods described above cam 
be sustained. And,.as was to be expected, the initial distortion of the 
law by Harbutt's “ Plasticine” has led to further distortions, and , 
there may be more to come. 

Thus, by way of postscript, it is worth noting that a finding, 
under the amended section 55 of the Sale of Goods Act 1893, that 
an exception clause was “reasonable” could not save it from the 





; T. [1972] 2 Q.B. 71. 
Benjamin's Sale of Goods (1974), pp. 454—455. The difficulty is recognised 


= THE USE OF LEGAL SERVICES BY- 
VICTIMS OF ACCIDENTS IN THE HOME *— 
A PILOT STUDY ; 


1. INTRODUCTION ie 


In 1970, according to- official statistics, in England and Wales 6,462 
people died from accidents in the home, 97,620 people were admitted 
to hospital because of their injuries, and an estimated two million 
people were involved in domestic accidents resulting in minor injuries 
or property damage.’ The risk to an individual of accidental death 
in the home is as high as between a third and a half of that from 
death in a road traffic accident in the under 65 age group. Yet despite 
the size of the problem a brief examination of reported law cases 
suggests that only a tiny number of victims of home accidents sue 
for damages, compared with the victims of road accidents. The recent 
empirical study discussed below bears out this impression: out of 
905 cases of home accidents causing personal injury in Bristol in @ 
six-month period only seven people even considered making a claim 
for damages against another person, while of these only:two obtained 
legal advice and only one actually took steps to claim compensation. 
A possible explanation for this could be that far fewer home 
accident victims have grounds for legal action against a third patty 
‘who caused the accident. The 1974 survey by the Building Research 
Establishment, for example, shows that between 1956 and 1972 the 
e largest number of home accident deaths attributed to a single-cause _ 
resulted from falls, and that 90 per cent. of these occurred in the 65 
and over age group.‘ It is likely that the majority of these'victims did 
not have ‘grounds for a legal action against a third party, but fell 
because of their own physical weakness. a: © 
Secondly, it is possible that even where victims have grounds for 
a legal ‘action, only a small proportion suffer serious financial loss 
as a result of their accidents and that the rest do not consider’ it 
worth while instituting a legal claim. : 
However, there may be other reasons for the inadequate use of the 
legal system by home accident victims. It could be that victims are 
unaware of their legal rights even where they have a legal claim 
and have suffered serious loss, and do not think im terms of legal 
remedies for loss suffered as á resuk of home accidents. In 1974, for 
example, out of a total of 140,000 complaints to Consumer Advice 


r 





1 We are most grateful to the Medical Research Division of the Health Education 
Council for making the sample of. home accident victims available to us and for the 


assistance they 
2 J. Thomson and L. J. Hesketh, “ Accident Surveillance System for Home 
Accidents,” Home Office and Department of Prices and Consumer Protection Paper, 
March 1975, p. 1. o 
° š R. S. Alphey and S. J. Leach, “ Accidental Death in the Home,” Building 
Research Establishment Current Paper, CP 98/74, November 1974. 4 Ibid. p. L 
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Centres, Citizens’ Advice Bureaux and other local agencies, only 851 
complaints were about practices affecting consumers’ health and 
safety.* In America. legislation within the past 20 years resulting from 
and encouraging pressure group activities has led to a marked rise in 
the number of cases brought by home accident victims in the past 
decade.* Increased publicity of this aspect of the law could quite 
possibly have a marked effect in this country too, akhough the role 
of the American system of contingency fees should not be under- 
estimated in evaluating the causes of the increase in American home 
accident litigation. 

Even where victims are aware of their legal rights and have suffered 
serious loss, a number of factors may operate to prevent them from 
bringing cases to court. There are, to begin with, all the usual well- 
documented deterrents against bringing a tort action: the expense, 
delays, uncertainty, and the fact that the person against whom the 
action would be brought is often impecunious and uninsured. The 
same pressures may also induce the plaintiff to settle out of court.’ 
The problems are all aggravated where the individual is faced with 
an adversary far better able to afford the delays and expense of a 
long and costly. case, which may exhaust the victim’s financial 
resources and force him to accept a settlement In home accident 
cases the defendant may be an insurance company, but could fre- 
quently be a manufacturer or even a retailer or intermediate dis- 
tributor. Where the case hinges on whether the design of the product 
which caused the accident was so poor as to be negligent, the uncer-* 
tainties facmg the victim are even greater. Lacking the American 
system of contingency fees, the British victim needs:a very strong ° 
case before entering into the uncertainties of such litigation. 

_ But in addition, home accidents often involve special deterrents to 
bringing a claim. Many accidents are caused by the negligence of 
close relatives who would usually be uninsured against this risk. Even 
where close relatives are insured under a householder’s policy (as 
is usually the case where such a policy exists) the victim may not be 
aware that an action against his relative is possible in ‘such a situation. 
It also seems that natural reluctance to strain family ties may prevent 
Claims for damages against negligent members of the victim’s family. 

Again in contrast to a traffic victim, the victim of an accident in 
the home may be at a disadvantage in trying to prove his case. He 
and. those around at the time of the accident probably lacked the 
expertise to know what evidence to collect'to prove fault, and evi- 
dence may well ‘have been cleared away before the victim has the 


` 


opportunity to get advice. Unlike the case of a traffic accident, 


s Annual Report of the Director General of Fair Trading, November 1972 to 
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the police are not usually called to the scene, which eliminates the 
possibilty of obtaining independent evidence. 

Although it is known that many victims of home accidents are 
faced with problems of evidence when wishing to make a legal claim, 
special statutory laws to safeguard consumers from dangerous pro- 
ducts in the home provide only patchy protection. The Consumer 
Protection Act 1961 (amended in 1971) is one of the main statutes 
involved, but it aims more at prevention than the provision of a civil 
law remedy after the event. The Act, which is administered by the 
Department of Prices and Consumer Protection, replaced a number 
of earlier laws on product safety, each covering a specific product. It 
enables the Secretary of State to make regulations concerning the 
manufacture, labeling or packing of any goods in order to reduce 
the risk of death or personal injury. The Act also makes it a criminal 
offence to sell, or possess for the purpose of selling, goods which do 
not meet the regulations. Section 3 of the Act specifically gives a 
person affected by contravention the right to bring a civil action for 
damages and, as the Act does not generally distinguish between re- 
tailers, wholesalers, manufacturers and importers, an action could 
be brought against any of these. Under existing regulations, an action 
would He whether the product was new or not. 

However, regulations are in practice made only when voluntary 
co-operation is not forthcoming from manufacturers in either modi- 
fymg or withdrawing the defective goods. In the 14 years since the 
Act, only nine regulations have been made.’ There are also certain 
exceptions to the Act, the main ones being certain non-retail sales 
of stock damaged by fire or flood, sales for scrap, private sales, in- 
cluding jumble sales, and sales where the seller reasonably believes 
that the goods will not be used in Great Britain. Nor does the Act 
impose strict liabiltty; it is a valid defence for the seller to show that 
he “ took all reasonable precautions and exercised all due diligence” 
to avoid breaking the law.’ 

The other main statutory remedy available to a buyer injured by 
defective goods is the Sale of Goods Act 1893. It enables the injured 
buyer to sue a retailer for breach of contract without having to 
establish negligence or a duty of care, but again involves certain 
limitations: the most important is that only the seller may be sued. 


2. THE BRISTOL HOME ACCIDENTS SURVEY 


It can therefore be seen that there are a variety of hypotheses as to 
why so few people injured in home accidents resort to the courts to 
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remedy their consequent financial loss. To test them, the following 
facts need to be known: 
L. The itumber of home accidents which result in a legal claim 
being made. 
2. Whether victims do not pursue a case through the courts 
becaube : 

(a) They have no grounds for legal action. 

(b) The accident did not have serious consequences. 

(c) They did not think in terms. of legal remedies and are 

unaware of their legal rights. 

(d) The usual deterrents against bringing a tort action operate, 
possibly with the added complication that an insurance 
company or a manufacturer is the potential adversary. 

(e) The person who caused the accident is a member of the 

_ Victim’s family and Ç) is uninsured or thought to be so, or 
(ii) the victim is reluctant to sue a member of his own 


| y. = 
(f) There is a lack of evidence to prove the fault of another 
person. ; 

At present there is no regular series of national statistics published 
on this problem: there was not even a national system for collecting 
detailed information on the causes of home accidents until the 
Scientific Advisory Branch of the Home Office recently conducted a 
feasibility study of this, and their recommendations on setting up a 
system were implemented in 1976. Recently, however, the Centre 
for Socio-Legal Studies in Oxford was able to conduct a pilot survey” 
to explore, inter alia, how far and why these home accident victims 
resorted to the legal system.*° What follows is a description of this 
small-scale, exploratory survey. As questions had to be included in a 
longer questionnaire covering various other topics as well, they could 
not be as detailed as they would have been in a study designed 
specifically to explore only this topic; and inevitably, in any study of 
home accidents, those who wish to make a claim in law comprise a 
rare category. 

A sample of 1,234 cases of home accidents (involving 1,214 people)“ 
was made available to us by the Bristol Medical Research Division 
of the Health Education Council. Unfortunately, owing to the other 
requirements of the survey, only victims who had not died as a 
result of their accident could be included in the sample, thus eliminat- 
ing a small section of potential claimants. A postal questionnaire was 
used to screen out cases of interest to our study, and was supple- 


1° H. Genn and S. B. Burman, “ Report on Bristol Pilot Survey of Accidents 


tly differ statistically from that of England and Wales as a whole. 


ni 
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mented by interviews of a random sample of those who failed to 
return the questionaire., The screened-out sample was then given a 
detailed interview. 

(a) Respondents who blamed another person for their accidents 

To investigate satisfactorily why victims do not pursue a case 
through the courts, it would be necessary to be able to distinguish 
between those accidents where the victim had at least a prima facie 
case, and accidents where there were no grounds for action. However, 
given the technicalities of the law and the nature of the data avail- 
able, it was obviously impossible to obtain from the sample all the 
cases which had grounds for legal action against third parties. As the 
tort system is based on the blame-worthiness of a third party, an 
attempt was made to discover which victims might conceivably have 
considered going to law by asking victims whether they blamed 
another person for their accident. This was not a very satisfactory 
criterion, since the concept of blame covers the ideas of moral blame 
as well as those closer to legal blame, but no more generally intellig- 
ible teat could be found. On the other hand, even if not all people 
who thought someone was to “blame” for their accident could 
reasonably have been expected to have considered taking legal action, 
at least the inference can be made that those who did not blame 
anyone for their accidents could not reasonably have considered 
making a claim for compensation. The seriousness of the accidents 
was judged by whether they caused an interruption of over three 
weeks in any of a number of normal daily activities. 

Victims were asked whether they thought that someone else was 
to blame, even only partly, for their accidents, and were supplied 
with the following list of possible “blamees ”: a shop or manu- 
facturer; a workman, such as a builder or plumber; a local council; a 
landlord; a neighbour; someone else in the family; any other person 
(whom respondents were asked to specify); only their own fault; and 
no one’s fault. Screening questionnaires were answered fully in 905 
cases (73-8 per cent. of the total sample) and of these 159 (17-6 per 
cent.) blamed a third party for their accidents. Table 1 illustrates how 
blame was attributed. 

Of the 159 cases where blame was attributed, 61 blamed a non- 

18 member and this was the group thought most likely to take 
legal action. 18 of the 61 (29-5 per cent.) had suffered an interruption 
of more than threes weeks in at least one of the listed activities. Yet 
only séven (11:5 per cent. of the 61) had thought of trying to claim 
compensation for their injuries, and only one went so far as to seek 
legal advice. 


13 The number of family members blamed is probably greater than these figures 
from 
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TABLE 1 

From completed questionnaires: attribution of blame l 
3 weeks or less Blame attributed No blame ` TOTAL 
interruption in 130 600 T30 
normal activities (143%) (666%) (80-7%) 
More than 3 col. % =81-8% 
weeks interrup-- 29 146 175 
tion in normal (3-2%) (16°1%) (19-3%) 
activities col. % =18:2% 
TOTAL 159 746 905 

(17:6%) (82-1%) (100%) 


Notes (Italics indicate column percentage) 

1. Porcontago is af the 905 respondents unlew exprealy stated otherwise. 

2. percentage figures do not add up to percentage totals, this is because 
percentage figures been rounded in 


After the screening questionnaires had been processed, an attempt 
was made to obtain detailed information on each of the 61 cases 
where the victim blamed someone else (other than a member of his 
family) for the accident. 44 of these victims were contacted and 
successfully interviewed, of whom only little more than half con- 
sistently blamed the same person for their accidents: at the more 
detailed follow-up interview, 13 people claimed that they did not 
blame anyone else for the relevant accident, although on the screening 
questionnaire they had done so, and an additional seven blamed 
someone other than the person they had blamed on the- postal 
questionnaire. An examination of the questionnaires indicated that a 
number of factors probably contributed to this lack of consistency: 
despite measures to prevent confusion, respondents may have been 
referring to some accident other than the one to which they had first 
referred; or a different label may have been used to describe the 
same person to whom fault was attributed; or where the actions: of 
several people contributed to the accident, different people may have 
been named at different interviews as responsible. In view of the 
inconsistent response, the source of information is always specified in 


the following analysis. 


(b) Respondents who considered claiming compensation 
Where respondents: blamed someone else for their accidents, the 
question ‘then arose whether they had considered taking legal action. 
They were ‘therefore asked in both the screening: and follow-up 
questionnaire whether they had thought of trying to claim some money 
for their injuries from the people whom they thought were to blame. 
Seven people answered in tho affirmative to the screening question- 
naire, of whom six had suffered an interruption of over three weeks 
in their normal lives as a resuk of their accidents, compared with , 
ony 175 out of the total’ sample of 905 completed questionnaires. 
All six cases in fact suffered severe interruptions in their lives. There- 
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was, on the other hand, no clear evidence that those who blamed a 
particular category of people or institutions, such as shops, were more 
likely to think of claiming compensation. 

Of the seven, two were subsequently not available for the follow-up 
interviews. However, one woman who at the screening questionnaire 
had not thought of claiming answered affirmatively at the detailed 
interview (possibly having been prompted as a result of the screening 
questionnaire), giving a sample of six follow-up interviews on the sub- 
ject. These were asked what had made them consider making a legal 
claim. Three, however, said at the follow-up interview that they had 
not considered claiming compensation, leaving a total of three, one 
of whom, it subsequently transpired, would probably not have made a 
claim had the interviewer from the Health Education Council not 
interviewed her. The answers given by the three varied: in one case 
the landlady had not carried out promised improvement- of the 
facilities which had caused the faH; in the second, where the accident 
had been caused by burns from cooking oil, the family had had a chip 
pan for only six weeks when the handle broke off, and the hot oil 
spilt as a result had badly burnt the victim’s legs; and in the third 
case, the respondent had been told by a friend who had worked for a 
lawyer that she (the respondent) was entitled to claim from the local 
council. 


The same people were also asked how long after the accident the 
idea had arisen that they might be able to get assistance from the law. 
In each case it had taken several weeks before such a step had been 
considered, and in one case it will be recalled that it arose only after 
‘the Health Education Council’s interviewer had called and suggested 
that they send the faulty goods back to the manufacturer. As these 
answers show, had no research on the accidents taken place, probably 
only two people, or even possibly ‘only one, would have considered 
making a legal claim. 

The same three people were also asked whether’ it was the 
pain they had suffered, the loss of income, or both, which had made 
them consider making a legal claim. All three replied that the pain 
had prompted them, and one added that the inconvenience and 
expense involved had also influenced her. 


(c) Respondents who obtained legal advice 

ini the screening quosiounaire: thors to had considered Gainiae 
were asked whether they had obtained advice about trying to claim 
money for their injuries from anyone. A similar question was asked 
at the detailed interview. Only the respondent with the friend who had 
worked for a lawyer answered in the affirmative to the screening 
questionnaire. However, a8 mentioned above, a second ied’ that 
although she had not thought of making a legal Claim, she wished. 
„that she had done so. By the me sha waa interviewed o dai, 
“she had taken steps in this direction. The third person who had 
considered claiming (the chip pan case) did not take advice because 
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“the. manufacturer said insurance: ‘companies would not accept 
responsibility for faulty goods, so we did not expect compensation.” 
ee a a ee ee oe 
are set out below. 

Mis. Ay a widow aged D. Biv diosa tome de ad raced 
her ‘arm. She was‘ admitted to hospital, where she was detained over- 
night, and attended ‘an outpatient clinic every day for a week. The 
doctor also visited her twice at home, and she had to visit a physio- 
therapist three times a week for four months. She had problems with 
washing for some'tiine and with mobility and housework for over 
six months. Indeed, she was so shocked that she did not go out for 
six months, and did not anticipate her condition would change greatly 
over the-next year. She blamed the local council for the accident, as 
there was no lighting on the stairs. A friend who worked for. a 
sohcitor told her that she was entitled to claim from the council, 
which led her to consider making a claim, but she reported that some- 
one, possibly a social worker, called after the accident and informed 
her that if she lost the case in court she would have to pay all the 
costs. In the end the fact that she had suffered so much pain influenced 
her decision to seek legal advice; as she put it to the interviewer, “ It 
made me an old woman, I was quite spry before.” On the advice of 
a friend, who in the past had received useful advice from the News 
of the Worid, she wrote to the legal adviser on that newspaper. His 
reply advised her to drop the case. She therefore took no further 
action, as she did not know what else she could do. She took no 
steps to apply for legal aid, since she did not know that she could, 

The second case highlights the problems of obtaining accurate 
information’ from respondents about legal cases. The answers to the 
questionnaire give no clear indication that the landlady’s tardiness 
had,'in a legal sense, “ caused ” the accident. Nor is it dear whether 
the action for which legal aid was granted was one for personal injury 
or breach of ‘contract. The respondent, Mrs. B., aged 61, fell on the 
aix concrete steps ‘leading to her outside toilet and suffered severe 
lacerations of her right leg. She blamed her landlady for the accident 
since -the iandlady bad promised to ‘build an inside toilet but had 
tried to do it cheaply and the local council had refused a grant. Work 
had therefore stopped on the alterations. In the victim’s words, “ If 
the job had been finished I wouldn’t have fallen outside. It took two 
years before the house was straight. We had bricks stacked up in the 
front room: and. no. carpets down. It was hell!” But she did not 
actually say that she thought the unfinished steps were dangerous. 

Mrs. .B. had to spend two weeks in hospital, as the stitches in her 
leg would not hold. It was necessary to do a skin graft, but unfor- 
¢unately’ her ‘skin would not graft. For seven months she attended 
an outpatient clinic, initially going three times and later once a week. 


She had problems with self-care and could not walk properly for, 


over six months. Initially, however, the idea of making a legal claim 
did not occur to. her: on' the postal questionnaire she had added the 
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remark that she wished that she had done so, and by the time she 
was interviewed she had actually taken steps in this direction, in- 
fluenced, she said, both by the pain and inconvenience she had 
suffered, and by the fact that she had had to pay for rails to be put 
up. She sought the advice of her solicitor, with whom she was. already 
in contact about getting the house put right. In her own’ words, 
“He was the only person I thought it was right to.go to.” ' 

The advice given was to take legal action (on what grounds: is 
unclear in the questionnaire), and she applied for and was granted 
legal aid. However, the landlady, who lived next door,’sold the 
victim’s house and moved away herself, The victim had not heard ` 
any more since the landlady had left and was not'suré'whether her 
solicitor was still trying to sue the landlady or not, since she had heard 
nothing further from him. - 

Thus, it seems that out of the sample of 61 people who blamed 
someone outside their families for their accident, only one had 
actually taken any significant steps to bring a legal claim. © ` `` 


oe 
(e). Respondents who did not get legal advice l 

Table 2 (p. 56) covers all the respondents (a total of 26) who in the 
detailed interviews blamed someone other. than. a member of. the 
family for their accidents but did not get legal advice: they were 
asked why they did not, and the following list of alternative answers 
Po T mies a carne ares 

ted beside it.) 


3. CONCLUSIONS ` 


The figures from which the following conclusions are drawn are very 
small, but they represent all the cases available from the original 
sample of 1,234 home accidents. Despite the evident limitations. on the 
use of such data, it is nonetheless worthwhile to draw some very 
tentative conclusions which might be useful for future research, ` 

The survey provides some evidence to support the» original hypo- 
theses advanced about why claims for damages for, personal ‘Injuries 
include so few claims for compensation for accidents in the home. 
In the first place, it was suggested that under existing rules the vast 
majority of accident victims may have no grounds for bringing a 
legal claim. In the survey 17-6 per cent. of the sample of 905 cases 
blamed someone else for their accidents. This subjective test was the 
only feasible way in which the questionnaire, given the number of 
other topics it was also covering, could probe for potential grounds 
for legal action. But, as has been indicated, the figure is probably an 
under-reporting of the true number of cases, and also did not include 
anyone who had died as a result of a home accident. 

Secondly, it.was suggested that where those with grounds for legal 
action did not suffer serious financial loss, they might not think it 


- worthwhile bringing a legal claim. The relevant sample from the 


survey is small, but the reason that the injury was not. serious enough 
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. st 8 | TAME2 - ; 

- ` Reasons Why respotdents did not seek legal advice 
< Positive answers 

+ You did mot know that the law could be used in 
such a case.” > 3 (15%) 
“ Thore was jnsuffcient evidence of who was to 
blame.” 7 269%) 
“The expense was too great.” 1 (38%) 
“It would take too much of your time.” 0o (0%) 


“A legal claim would have made your relationship 
with someone too difficult, e.g. a member of your 


family, a landlord. 3 (115%) 
“The injury caused by the accident healed.” 1 38%) 
“So much time has since the accident that 

you thought you would not still be able to claim.” 0 (0%) 
“ Other (write in) PEA E E E oaseeieines ” IL (423%) 
TOTAL 26 (100%) 
Notes 


1. In addition, one person refused to answer this question and two people ob- 
viously replied about some accident other than that in the sample, and are not 
included. 


2. A reading of the questionnaires has shown that offering a Hst of alternative 


answers leads to a aliightly picture, since in many cases several factors 
for example, the respondent who clatmed not to have muot 
because the injury had added that the accident was really “a complete 


was cited by six of the 32 who gave their reasons for not pursuing a 
claim. ‘However, five of these had suffered very minor accidents. On 
the other hand, there is some evidence that a severe injury, involving ° 
much pain and’ considerable’ interruption in the victim’s normal : 
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activities, is more likely to cause people to consider taking legal 
action. Six of the seven cases who in the screening questionnaire said 
they had considered claiming compensation had suffered quite severe 
interruptions in their normal lives, and the three potential claimants 
who gave detailed interviews all said that their pain and suffering 
had been influential in making them consider a claim—although it 
should be noted that only the one who felt that she had suffered 
quite a large financial loss went as far as to take steps to institute: a 
claim. 


Thirdly, it was suggested that many people with a legal claim may 
simply not think in terms of legal remedies in cases of home accidents, 
There is some evidence from the survey that this reason accounts 
for some failures to claim, but not a large number: at least two 
and possibly four of the 26 “ blamers ” who did not takë action’ did 
not do so for this reason. In addition, three did not think a: legal 
remedy was available to them in the circumstances. However, it is 
possible that Bristol is not typical of Britain in this respect, since 
litigation-consciousness in such cases may well be higher in this 
area owing to the fact that it has had a Consumer Advisory Service 
since the mid-1960s, one of the two earliest m the country. 

Fourthly, it was suggested that both the usual disincentives to 
bringing tort actions operated, and some unique tò home accidents. 
The survey produced no evidence that the poverty of the tortfeasor 
qr the delays and waste of time for the victim acted as disincentives; 
there was also very little evidence that the expense involved weighed 
heavily with victims: only one out of 26 gave this as: a reason: The 
"fear of adversely affecting the victim’s relationship with someone had 
more influence: three of the people attributing blame outside the 
family cited this as the cause of their inaction. But'the most important 
single reason which emerged was that there was sufficient evidence 
about who was to blame: seven out of 26 gave this as their reason. 
The questionnaire did not collect enough information to be able to 
gauge whether any of the “inadequate evidence” cases took into 
account the requirements of the special statutes applicable to home 
accidents, but from the questionnaires it seems highly unlikely. 
With the experience afforded by this pilot survey of the proven 
and difficulties involved in obtaining useful information on the con 
sequences of home accidents, the Centre for Socio-Legal Studies is 
planning a national survey which will include home accidents as one 
category of “misfortunes.” It is hoped that: this ‘survey will: yield 
further information on the questions raised at ‘the beginning of this 
article. 
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_ ‘REPORTS OF COMMITTEES 
f | VAGRANCY AND Law REFORM 


Tye millenium has been attained. The Report of the Working Party 
on Vagrancy and Street Offences, widely welcomed as a isi 
measure, must be destined for the statute book. Costing little or 
nothing to implement, it suits exactly the exigencies of law reform in 
an ago of austerity. Only an overcrowded legislative timetable stands 
between it and the sanctity of the statute book. Consultations have 
taken place, Criticisms advanced of an earlier consultative document 
wih,-the, same title have been answered—or ignored.’ It seems 
peevish to attack the product of so democratic a process. Yet it can 
be argued that the Bourbons of the Home Office have not produced 
a Kberalising measure, have not adequately answered earlier criticisms, 
and have quite possibly produced a document which could not only 
serve as an excuse for general inaction over. the plight of homeless 
single persons, but may, unless any implementing Bill is scrutinised 
with care, conflict with the spirit of the Law Commission’s proposals 
concerning squatting.* | 

My primary criticism is not of the Working Party at all, but of the 
Home Office: The Working Party was instructed to look at 
provisions of the Vagrancy Acts and legislation dealing with street 
offences. The clear inference, one accepts, is that the Working Party 
would be doing its job by considering the text of the statutes without® 
much regard for the plight in general of homeless single persons. In 
short, the emphasis is not upon the problems of the homeless but 
upon crime, or rather the prevention of an exceedingly diverse set 
of crimes. It is, to recall Mr. Glazebrook’s phrase, another example 
of reform by penny numbers. 

One begins with the legislation concerning homeless single persons. 
Section 4 of the Vagrancy Act 1824 prohibits a person from wander- 
ing abroad and lodging in such places as barns or outhouses or 
deserted or unoccupied buildings and not giving a good account of 
himself oc herself, This legislation was amended in 1935 to require 
proof that the person was, inter alia, directed towards a readily 
accessible place of shelter where accommodation is provided free of 
charge and has failed to apply for or refused accommodation there. 
The 1935 amendments thus- were intended to and did incorporate a 
statutory defence of necessity This is to go. The Working Party 

1 Home Office Report of the Working Party on Vagrancy and Street Offences 
(1976) (hereinafter cited as Report). 

3 Report of the Working Party on Vagrancy and Street Offences, Working Paper 


(1974) (hereinafter cited as Working Paper), reviewed by the author in [1975] 
Crim.L.R. 381-390, 413-420. 


3 The Law Commission, Report No. 76, Report on Conspiracy and Criminal Law ` 


Reform. 
t Soe M. Brown, “ Vagrancy and Sleeping Out ” (1936) 14 Can. Bar Rev. 442. 
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recommend an offence of sleeping rough when to do so would cause 
a nuisance. In its Working Papers the examples given were of those 
such as the verminous tramp who tries to settle down:im a block of 
flats, or who sleeps in pedestrian subways, or the groups of hippy 
vagrants who sleep rough in seaside resorts, spoiling their amenities 
for others.” e police, we are told, would not use their powers of 
arrest indiscriminately; they would first try to direct the person 
involved to a suitable shelter or hostel, using their legal powers only 
upon those who proved obdurate.° In some measure this takes us 
back to the pre-1935 situation where it was police policy only to 
arrest in nuisance cases.’ The Working Party rejects as impracticable 
an offence of refusing to leave premises after having been ordered 
to do so, or of an offence the essence of which would lie in the 
despoliation of property. ne a ET 

It is difficult not to be somewhat concerned by all this. The Howard 
League’s doubts whether, for example, imprisonment is the right 
answer to the problems raised by vagrants and alcoholics, some of 
them geriatric cases, will no doubt be shared by many.’ The minute 
number of vagrancy prosecutions presently brought perhaps casts 
doubt upon whether the social problems concerned are of a sort 
which require or wHl respond to such measures.? The problem of 
louts congregating in seaside resorts is no doubt a real one, but it is 
hard to believe that such persons, where their conduct is really 
offensive, commit no other substantive crimes. Perhaps problems 
dbsociated with particular tourist areas could best be dealt with by a 
refusal to leave offence, after all This would at least protect the 
evagrant who is prepared to.remove himself from the vicinity while 
permitting conviction of the obdurate seaside thug. Furthermore, the 
proposals are fuzzy in doctrinal terms. The present law contains a 
statutory defence of necessity. When it goes, will a person be able 
to raise a common law defence of necessity? A survey conducted for 
the National Assistance Board in 1966 showed that 24:5 per cent. 
of persons sleeping rough ascribed their doing so to necessity.» 
Whether in the age of the Supplementary Benefits Commission such 
necessity exists in fact is not known. What is not yet clear, at any rate 
according to Lord Simon of Glaisdale in Lynch v. Director of Public 
Prosecutions For Northern Ireland," is whether necessity is to be 
judged in subjective or objective terms. It would be unsatisfactory 
either to wait for the proposed Criminal Code to settle the matter 
or to await litigation. Furthermore, it must be questionable whether 


5 Report, para. 10. 

6 Ibid. para. 11. 

T Anon, “ Sleeping Out ” (1933) 97 J.P. 787. 

®§ Howard League for Penal Reform, Whose Discretion?, Ann. Rep. 1974-75. 
® For figures seo Working Paper, App. 1, Table FL 

10 National Assistance Board, Homeless Single Persons (1966) para. 407. 

11 [1975] 1 AN BR. 413. 


° 13 The Law Commission, Working Paper No. 65, Defences of General A pplication, 
phrased subjectively. 


paras. 41-42 recommended that the defence be 
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a common law defence would confine police powers as effectively as 
the present statutory conditions do. 

Other suggested changes in Jaw are equally, perhaps more, worrying. 
At present, under section 4 of the Vagrancy Act 1824 every person 
being found in or upon any dwelling-house, warehouse, coach-house, 
stable or outhouse or in any enclosed yard, garden or area for any 
unlawful purpose commits an offence. It has long been settled that 
the unlawful purpose must be that of committing a substantive 
criminal ofience. The new offence should, it is proposed, contain 
the following ingredients *; 

(a) It should convey the basic idea of the suspicion created in the 
mind of a witness by the presence of the accused in a place 

in the particular circumstances; 

(b) It. should extend to buildings, partially completed buildings, 
land surrounding them, and to caravans and boats which are 
being used as dwellings; 

(c) It should be a defence for the person concerned to show that 
he lacked criminal intentions, The burden of proof envisaged 
is that of adducing evidence sufficient to raise the issue that 
the person has no criminal intentions.” 

This offence is' justified on the footing that there are circumstances 
in which persons are found’ in compromising circumstances, but yet 
cannot be charged with burglary because it cannot be shown thet 
they ¢ntered with a criminal purpose in mind or, when seen, had done 
anything which might afford, evidence of an attempt to commit a 
crime. The Working Party thus state 1: z 

“It is difficult to see how much further the Theft Act, or the law 
. Of attempt, could be extended at present to cover situations where 
there is no evidence of a specific criminal intent but strong 
indication from the very presence of the accused that some such 
intent is present.” A. g l 
Yes, indeed! But, one is impelled to ask, how does this proposal 
relate to the view of The Law Commission that in order for there to 
be an attempt there must be a proximate act, the necessity for this 
latter formulation bemg the need to balance individual freedom and 
the common good.?? True, The Law Commission did seem to envisage 
exceptional cases, but it cannot be said that the Working Party has 
shown convincingly that this is such an area. It has not been shown 
for example either that the problem. could not be met by continued 
surveillance in particular cases, or, to take an alternative which it 
rejected, that a power to question persons seen in suspicious circum- 

13 Hayes v. Stevenson (1860) 3 L.T. 296. 

14 Report, para. 58. 

18 Ibid, para. 63. 

16 Ibid. pare. 61. i 

17. The Law Commission, Working Paper No. 50, Defences of General Application, 
paras. 65-67. i f a 
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stances would not suffice. Indeed, I am informed that Vagrancy Act 
powers are often used in just this way. i 

There are two further disturbing points to consider. The first 
concerns the Prevention of Crimes Act 1871. At present it applies 
to section 4 of the Vagrancy Act 1824 and provides that in proving 
intent it shall not be necessary to provide that the person suspected 
was guilty of any particular act or acts tending to show intent but 
that he can be convicted from the circumstances taken with his known 
record. This is truly draconian, though given that ill-defined circum- 
stances of suspicion must exist any way, it is likely if not repealed 
to be most prejudicial in comnection with the “ suspected person ” 
offence, dealt with later m this paper. 

The second question concerns squatting. The Working Paper asserts 
that their proposal is not directed against the single homeless, nor 
would such a person be caught simply because he was found on 

ises, “ but if he is found in a suspicious situation H is as reason- 
able to ask him for an explanation a5 it is to ask anyone else.” ** No 
doubt this is true. Nonetheless, and whatever one’s views concerning 
squatting, it could be used in such a way as to subvert the limitations 
to The Law Commission’s proposed squatting offence. The reason is 
simple. Under The Law Commission’s proposals it will be an offence, 
broadly, to refuse to leave residential premises when ordered to do so 
by'a person who, until he was dispossessed, was using the premises as 
his living accommodation.?® Suppose that the person dispossessed is 
nét such a residential occupier. If the new vagrancy offence carries a 
power of entry to premises to make searches or inquiries, as it must to 
be fully effective, or if the owner gives permission to enter, the police 
will then be able to exercise after entry their normal powers under a 
concatenation of other statutes, for example the Theft Act 1968, or 
the Criminal Damage Act 1971. This arguably could not be done at 
present because there is no power to enter premises against the will 
of the occupier simply to make inquiries." But the point could arise 
in the future depending upon the precise terms of any new legislation. 
Whatever the general limitations to police powers, once the constable 
is on premises he is likely to obtain any evidence that may be avail- 
able. If this analysis is correct then acceptance of the Working Party’s 
proposals may make it imperative to reconsider those of The Law 
Commission: their offence may have either to be dropped or to 
proceed without the proposed limitations. | 

‘In the' same vein, that of crime prevention, are the Working Party’s 
proposals concerning amendment of the “ suspected person’ loitering 
with intent” clause of section 4 of the Vagrancy Act 1824. This 
offence has Jong caused disquiet both because of the difficulty of 
explaining when a person can be considered a suspected person or 
"18 Report, para. 60. 

18 Law Commission, Report No. 76, Report on Conspiracy and Cnminal Law 
Reform (1976), para. 2.75. 


10 Davis Y. Lisle [1936] 2 K.B. 434 and see further L. H. Leigh, Police Powers 
in England and Wales, pp. 174-175. : 
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reputed thief, and because of the overbearing use to which it can be 
put. The proposal is to repeal this offence, replacing it with an 
offence limited to the case of a person whose antecedent conduct in 
a public place suggests an intent to commit an arrestable offence. As 
at present, antecedent conduct should include at least one suspicious 
act before and distinct from the act which caused him to be charged 
with the offence. The “ reputed thief” limb would go. The Working 
Party thought it dangerous to enable the prosecution to rely on proof 
of the accused’s prior convictions as part of the prosecution’s case. 
This must cast doubt upon whether the Prevention of Crimes Act 
1871 is to remain. The point was not explicitly dealt with in the 
original Working Paper where, indeed, the suggestion was advanced 
that the “reputed thief” formulation served as a positive protection 
to the innocent person who simply jostled another in the street.™ One 
might, perhaps, inquire whether this reflection does not suggest that 
the “reasonable grounds for suspicion” formula which underlies: so 
many police powers is not a rather hoHow protection. However that 
may be, one welcomes the change in emphasis but would have liked 
to see the’ status of the 1871 Act explicitly dealt with. The failure to 
do so is worrying. 

A point suggested in an earlier submission and rejected summarily 
by the Working Party was whether several of the Vagrancy Act 
offences might not be abolished, the police being given instead a 


has occurred. 

There are many other matters dealt with ih the Report. Many of 
the recommendations contained in it are perfectly acceptable, if 
unadventurous, measures of law reform. Thus the repeal of the 
Vagrancy Act provisions relating to fortune telling are uncon- 


a 
31 See C. H. Rolph, “ Criminal Law ” in G. Gardiner and A. Martin, Law Reform 
Now (1964). See further on the offence in F. O'Donoghue, “ 
Vagrants and Law Reformers ” (1964) 108 S.J. 95. ; 
223 Working Paper, para. 198. 
Pree H. Leigh, “ Vagrancy, Morality and Decency” [1975] Crim.L.R. 381, 
34 American Law Institute, Model Code of Pre-Arraignment Procedure, soction 
2.02; T. See Sears To Vagrancy Laws for Artrona” [1973]: Law and 
Soctal Order 881. 
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troversial; the topic is already covered in other legislation. The same 
can be said of the provisions of section 3 of the Vagrancy Act 1824 
relating to pedlars. On the other hand, I share the Law Society’s 
doubts whether begging should be an offence unless it is abusive, 
threatening or aggressive.** I question, therefore, the Report's adher- 
ence to its original proposal for an offence of persistent begging.” 
The proposals on kerb crawling, making it an offence for a man 
persistently to accost a woman or women for sexual purposes will 
stop up a loophole which should never have existed. One’s doubts 
concern whether it should be necessary to prove nuisance and how 
this will be done without recourse to the conclusory evidence of a 
constable.?” Proposals on indecent exposure are not cast in the form 
of firm proposals and comment must await the results of further 
deliberation. The drafting formulation tentatively advanced for male 
indecent exposure is however very wide; exposure by the man knowing 
that it is likely that other people will see him, the circumstances being 
such that those likely to see him are likely to be offended. This 
latter limb seems positively dangerous. There is a risk that entirely 
well-meaning and mmocent persons could be prosecuted. In my 
submission and I do no more than repeat a previous suggestion, the 
offence ought to require that the person intends to frighten or alarm. 
This formula is therefore restrictive. We should not, I think, provide 
criminally for cases where the only affront is to public taste.’ 
Minor cases of exposure causing distress, for example in congested 
bathing areas, might better be dealt with by by-law rather than by 
invoking the provisions of the general criminal law. A by-law con- 
Viction is likely to be less resented, and certainly to be less embarrass- 
ing, than a conviction for a general criminal offence. 

There are provisions concerning indecent displays. Space does 
not permit a full discussion, but it is right to record that a shop- 
keeper who sells material which is not obscene (as distinct from 
indecent) should not be prosecuted if he displays a notice restricting 
the premises to adults and enforces it.** Otherwise the very wide 
proposals contained in the original working paper prohibiting the 
exposure to view of indecent material in a public place are reiterated. 
There are also proposals for repealing the solicitation provisions 
in section 3 of the Vagrancy Act 1824, and section 3 of the Uni- 
versities Act 1825 (which will deprive the University of Oxford of 
an ancient distmction). The penalties for solicitation under the Street 
Offences Act 1959 would be increased. Homosexual solicitation would 
remain an offence under section 32 of the Sexual Offences Act 1956 
but with a lower maximum penalty of a fine of £100 or three months’ 
imprisonment or both. L. H. LEIGE. 


25 For detalls, see Working Paper, para. 64. 

26 Report, paras. 13-18. 

37 Ibid. para. 99. ee ee 
e nee rere rp woman need not give evidence. 

28 See L. H. Lelgh, “ Indecency and Obscenity—Indecent Exposure [1975] 
Crim.L.R. 413, 414. 2° Report, paras. 36-37. 
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WRONGFUL SALE OF HIRE-PURCHASE CARS ai 


THE motorcar seems to be a chattel which is particularly prone to 
being wrongfully sold while it is subject to a hire-purchase agree- 
ment.: In 1938 the major finance companies set up an organisation 
called Hire Purchase Information Ltd. (HPI) in order to make the 
wrongful sale of hire-purchase cars more difficult. When a finance 
company which is a member of HPI Iets a car on hire-purchasé they 
send a record of the description of the car and its registration number 
to HPL. Anybody who is contemplating buying a second-hand car can 
ask HPI # they have a record of any hire-purchase transaction re- 
lating to the vehicle. Dealers who are affiliated to HPI are entitled 
to contact the organisation directly to ask for information. Other 
persons must make their inquiries through one of the motoring 
organisations or through a citizen’s advice bureau. The finance com- 
pames which are members of HPI are involved in about 98 per cent. 
of vehicle hire-purchase transactions. _ 

In 1964, mindful of the fact that private purchasers, unlike trade 
purchasers, tended not to check with HPI before buying cars, 
Parliament enacted that where a private purchaser bought a car which 
was subject to a hire-purchase agreement he would get a good title 
to the car unless he had actual notice of the hire-purchase agroe- 
ment.* For traders no such statutory protection was provided. HPI 
provides a good practical protection to trade purchasers but it ig 
possible for a careful trader who consults HPI before buying a car 
to find that the car is subject to a hire-purchase agreement about 
which HPI did not inform him. 

This could happen because the car is owned by one of the minor 
finance companies who.are not members of HPI; ‘or because of some 
breakdown in the communications between the finance company, 
HPI and the trader. In such a situation does the trader have any 
defence to an action for conversion by the finance company? 
Unless' he was fortunate enough to have bought the vehicle in 
market overt or from a mercantile agent acting in the course of his 
business as a mercantile agent,* the trader is qnlikely to have any 
defence. From time to time unfortunate traders have attempted to 
pursuade the courts that finance companies should be estopped from 
asserting their titles. Although the courts have always accepted that 
there is room for estoppel to operate in such cases, they have typically 
been extremely reluctant to apply the doctrine.’ The doctrine. was 


a topas a. good Hia: Helby v. Matthews [1895] 
A.C. 471. 

2 Hire Purchase Act 1964, Pt. IL 

? Factors’ Act 1889, s 2 i 

4 See, e.g. Eastern Distributors v. Goldring [1957] 2-OB. 600: Central Newbury 
Car Auctions Ltd. v. Unity Finance Ltd. [1957] 1 Q.B. 371. 

s Ibid, 
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applied by a majority of the Court of Appeal in Moorgate Mercantile 
Co. Lid. v. Twitchings * but the decision was reversed on appeal by 
the House of Lords.’ 

In Moorgate the defendant bought a car from a dishonest rogue who 
had it on hire-purchase from the plaintiffs. The defendant had con- 
tacted HPI who had informed him that they had no record of any 
transaction concerning the vehicle. The plaintiffs were members of 
HPI and it was not established why HPI had no record of the 
hire-purchase agreement between the plaintiffs and the dishonest 
character. The defendant put forward a three-fold defence: estoppel 
by representation; eee by negligence; a cross-claim in negligence 
for damages equal to the damages claimed by the plaintiffs for 
conversion. 


Gio Ta HRA eee ene, Geet Pe ee 
they had not let the car on hire-purchase. Such a statement would, 
therefore, estop the Plaintiffs from asserting their title against the 
defendant. In the House of Lords four’ of their Lordships rejected 
both of the premises of the majority of the Court of Appeal on this 
paint, The statement by HPI was held not to amount to a represent- 
ation that the car had not been let on hire purchase; and HPI were 
not acting as agents for the plaintiffs when dealing with the de- 
fendant’s request for information. The majority of their Lordships thus 
adopted the traditional view of estoppel by representation in such 
cases. A man will not be deprived of his property under the doctrine 
unless the evidence shows clearly that he represented that he was not 
the owner.’ Any lesser representation will not do.?° 

When, however, their Lordships considered the other two grounds 
of defence they all departed from the traditional view—although, by 
a narrow majority, they came to the traditional conclusion.!! The 
House took the view that a defence based on estoppel by negligence 
and a counter-claim for damages for negligence to be set off against 
the damages claimed by the plaintiffs were substantially the same 
thing. The questions to be asked were the same in each case. Were the 
plaintiffs under a duty of care towards the defendant? Were the 
plaintiffs in breach of such duty? Was the loss suffered by the de- 
fendant (Ze. the damages in conversion) a legal consequence of the 
breach which was not too remote? The traditional view was that 
estoppel by negligence was in truth a species of estoppel by represent- 


e [1975] 3 WL.R. 286. 

T [1976] 2 Al E.R. 641. 

® Lord Wilberforce, Lord Edmund-Davies, Lord Fraser of Tullybelton and Lord 
Russell of Killowen (Lord Salmon dissen 
° § See e.g. Central Newbury v. Unity Finance [1957] 1 Q.B. 371. 

10 Ibid. 

11 Lord Edmund-Davies, Lord Fraser and Lord Russell 


Vor. 40 (1) 3 
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ation so that, no matter how careless an owner had been, he would 
not be deprived of his property unless his carelessness amounted to 
nothing less than a clear representation that he was not the owner. 
Thus, in Central Newbury Car Auctions Ltd. v. Unity Finance Ltd."* 
the Court of Appeal +° refused to hold that the owne of a car who 
carelessly allowed a rogue to have possession of the registration book 
was estopped from suing an innocent purchaser. of the car from the 
rogue. A registration book is not a document of title even though it 
is generally treated as proof of ownership. Negligently to allow a non- 
owner possession of the book did not amount to a representation, 
therefore, that he was the owner. The majority of the court con- 
sidered that a breach of a duty of care could only assist the defendant 
if it was sufficient to raise an estoppel by representation. 

By allowing the possibility of a defence based on simple negligence 
in Moorgate, the House of Lords conferred upon themselves the right 
to discuss the policy questions raised by the case as well as straight- 
forward factual questions of what was represented, by whom it was 

and the capacity in which they represented it: For when 
the courts decide to consider whether to recognise the existence of a 
duty of care in circumstances where one has not previously been 
recognised, the question for consideration is essentially one of policy.** 
The House ultimately decided by the narrowest of majorities ** that 
the plaintiffs owed no duty to the defendant to employ reasonable 
care to ensure ihat the hire-purchase agreement in question--wgs 
registered by HPL The House did not, however, decide that a finance 
company owes no duty of care at all to any innocent trade purchaser 
such as the defendant. The decision was simply that there is no dut? 
to register. It may well be, therefore, that the decision in Central 
Newbury is open to attack. 

The policy consideration which swayed the majority of the House 
was as follows. Finance companies should be encouraged to join 
HPI in order to protect innocent purchasers as well as themselves 
against the possibility of wrongful sales by dishonest hirers., To. impose 
a duty of care upon companies who are members of HPI to ensure 
that all their transactions are registered would serve to discourage 
companies from joining and to encourage member companies to 
resign from membership.** In the Court of Appeal,, Lord Denning 
had suggested that the court could impose a duty. of care upon all 
finance companies to join HPI and to see that all transactions are 
registered.!’ This was rejected by the majority of the House, although 
no real consideration seems to have been given to the suggestion.’ 





19 [1957] 1 QB. 371. 

13 Denning L.J. dissenting. 

14 Seo e.g. Lord Reid in Home Office v. Dorset Yacht Co. [1970] A.C. 1004. 

15 See note 11, supra. 

16 See [1976] 2 All E.R. 641, 659, 665 and 668. aids Par ind Bamina Davies 
were also concerned that the range of persons to whom tho alleged duty would be 
owed would be too wide, see pp. 659 and 665. 

17 [1975] 3 WLR. at p. 299. 18 [1976] 2 AI E.R. 641; 653, 659, 665, 668. 
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It seems somewhat surprising that their Lordships should decide to 
refram from imposing a duty on the plaintiffs because, as a matter 
of policy. membérs of HPI should not bear a more onerous obligation 
than non-members, without giving serious consideration to a pro- 
position that non-members should be regarded as being under duty of 
care to join. l 
Had their Lordships considered the proposition they might in any 
event havé been forced to the conclusion that it is difficult to support 
in the present state of the law of negligence. In Home Office v. 
Dorset Yacht Co.’ the House of Lords decided that where it is 
sought to impose liability upon a person because he carelessly allowed 
some other person to inflict loss, it must be proved not only that such 
loss was reasonably foreseeable but also that it was highly probable. 
The vast majority of hirers of motorcars do not wrongfully sell them, 
so it is difficult to argue that finance company should be liable 
for the loss occasioned by a sale unless they ought to have 
realised that it was the very thing that the hirer in question was likely 
to do (as may, have been the case in Central Newbury). Indeed, this 
argument could have been employed to negative liability for negligence 
on the facts of. Moorgate itself. The fact that the Dorset Yacht case 
was not considered sufficient to negauive liability in Moorgate might- 
suggest that mutatis mutandis it would not be sufficient to negative 
the proposition that non-member companies are under a duty to join. 
elt might be that a company who failed to join HPI could be held to 
be guilty of contributory negligence in an action to recover damages 
for conversion from a trader who was careful enough to check with 
HPI before buying a vehicle.?° This could only -provide a partial 
solution, for it would not assist a trader if the company a takes 
possession: of. the car without recourse to the courts. i ' 


LN FAGELSON. 


T 


DURESS AND THE PRINCIPAL PARTY TO. MURDER. 


THE growth of terrorist activity, throughout the modern world has 
inevitably provided opportunities for the courts to look afresh at the 
plea of duress in cases of murder. In Lynch v. Director of Public 
Prosecutions for Northern Ireland, the House of Lords, by a majority, 
held that the defence was available to a secondary party, one who 
drove a. gang of tezrorims on an expedition in which they shot: and 
killed a police officer. After this came the question, had the limits of 
the defence been reached, or would the law also admit evidence of 
duress in the case of the actual killer, or principal party? This has 
now been considered by the Judicial Committee of the puny Council 
in Abbott v. The Queen.” 


19 [1970] A.C. 1004. 
© 20 See Rutherford, 121 N.L.J. 1163. 
1 [1975] 1 All ER. 913 GLL,). 

3 [1976] 3 All E.R. 140 P.C). 
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The appellant, whilst living in a commune with one Malik and 
several others, was ordered by Malik to kill the deceased. According 
to the appellant, Malik threatened him that if he did not obey both 
he and his mother would be killed. The appellant thereupon held 
the deceased while two other men stabbed her, and then helped to 
bury her while she was still alive. At his trial the appellant was 
convicted of murder, the issue of duress being withdrawn from the 
jury. The Court of Appeal of Trinidad and Tobago upheld the con- 
viction and the Privy Council, Lord Wilberforce and Lord Edmund- 
Davies dissenting, dismissed his appeal. The judgments delivered in 
the Privy Council show once again a fundamental division of opinion, 
ceatring both on authority and principle, and on the role of logic as 
against that of public policy in the criminal law. : 

As regards authority, the obvious starting point today is Lynch 
itself. According to the majority in Abbott (Lords Salmon, Hailsham 
and Kilbrandon), the balance of opinion in Lynch was that duress 
is not a defence to a charge of murder against anyone proved to 
have done the actual killing.* This is open to doubt. Lord Morris was 
the clearest voice in Lynch against the extension of the defence: “It 
may de that the law must deny such a defence to an actual killer, and 
that the law will not be irrational if it does so.” ¢ 

There are passages of a similar nature in Lord Wilberforce’s judg- 
ment,” but the following, not referred to by the majority in Abbott, 
has a rather different emphasis: “So I find no convincing reason, on 

principle, why, if a defence of duress in the criminal law exists at 
all, it should be absolutely excluded in murder charges whatever the, 
nature of the charge; hard to establish, yes, in case of direct killing 
so hard that perhaps it will never be proved: but in other cases to 
be judged, strictly indeed, on the totality of facts.” ° His Lordship’s 
dissent in Abbott then, adds fresh point to these words. 

Lord Edmund-Davies, again not referred to, by the majority, was 
clearly of opinion in Lynch that the defence should m principle extend 
to the actual killer,’ expressing agreement with the statement of 
Smith and Hogan that: “The difficulty about adopting a distinction 
between the principal and secondary parties as a rule of law is that 
the: contribution of the secondary party ‘tothe death may "be 10 Jess 
significant than that of the principal.” * 

The dissenting minority in Lynch, Lord Simon of Glaisdale and 
Lord Kilbrandon, pointed out the absence of any valid distinction 
as a ground for holding that duress should not be available to either 
party. “How can an arbitrary line drawn between murder as a 
ptincipal in the first degree and murder as a principal in the second 

3 Ibid. at p. 144. 

4 [1975] 1 AN BR. at pp. 918-919. 

5 Ibid. at pp. 926-927 and p. 929. 

© Ibid. at p. 927. ° 

7 Ibid. at p. 956. f 

3 Smith and Hogan, Criminal Law (3rd ed., 1973), p. 166. 
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degree be justified either morally or juridically?.”*® Yet, in Abbott, 
Lord Kilbrandon, while feeling bound to accept the decision in Lynch, 
nevertheless reverted to the very distinction he had found indefensible 
Did the authorities oblige his Lordship to take this course? As the 
minority in Abbott acknowledged, the balance of authorities before 
Lynch was against the admission of the defence in the case of the 
principal or perpetrator.’® But this balance was a weak one, con- 
‘sisting mainly of obiter dicta in cases where murder was not charged.1? 
There was only one direct English authority, Tyler and Price,“ where 
Lord Denman CJ. said: “It cannot be too often repeated that the 
apprehension of personal danger does not furnish an excuse for 
assisting in doing any act which is illegal.” 1° Yet there is no indication 
in the report of any element of- duress, and no attempt was made to 
establish that the accused could not have escaped from the gang. 
Further, as Professor Glanville Williams, has suggested, “ the 
evidence seemed to show that Tyler had voluntarily joined a criminal 
organisation knowing of its purpose; and one who does this has no 
cause for complaint if he is debarred from the defence of duress in 
respect of threats afterwards made to him.” 14 

The majority in Abbott laid great emphasis on the fact that the 
institutional writers unanimously rejected duress as a defence to 
murder.?° It is undeniable, however, that the criminal Jaw has under- 
gone in this area a process of liberalisation, and has taken perhaps 
a more tolerant view of human reactions. It would be surprising if 
the writers were to be accepted today without comment. The courts 
have long recognised duress as a defence to several offences from 
which the writers themselves withheld it. 

In addition, as the minority pointed out, “There is little use in 
looking back earHer than -1838 [sic], for until then an accused could 
not give evidence on his own behalf; and to advance such a plea 
without any opportunity of explaining to the jury why he acted as 
he did would be to attempt something foredoomed to failure.. It is 
significant, too, that the increasingly humane attitude of the courts 
in relation to duress has developed since the gag on accused persons 
was removed.” 1° 

Several Commonwealth Codes, while admitting a defence of duress, 
exclude it in cases of murder.’ These provisions were no doubt 


® [1975] 1 All E.R. at p. 932 (pet Lord Simon of Glatsdale). 

łe [1976] 3 All E.R.-at p. 151. 

11 e.g. Attorney-General v. Whelan [1934] LR. ee 526 (per Murnaghan }.); 
Steane vee 1005 (per Lord Goddard CJ.); Dey ey oo C ADD R: 
125, 128 (per Lord Goddard C.J.); Hudson Cpr AS (per Widgery L.J.). 

13 (1838) 8 ÇC. & P. 616; 173 E.R. 643. 


13 [bid, at!p. 620; 173 E.R. at p. 645. - 
14 Glanville Williams, Criminal Law: The Generol Part (2nd ed, 1961), pp. 
759-760. 15 [1976] 3 AI E.R. af p. 145. 


16 -Jbid. at'p: 151. ‘A misprint for 1898, Which occurs in the original transcript of 
fodgment and The Times report. 
17 Canada (s. 17); New Zealand (s. 24); Tasmania (s. 20 (1)); Queensland (s. 
31 (4)); Victoria (s. 54). 
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framed to express what was then thought to represent the existing 
common law, but the authorities quoted are again Hale and Black- 
stone. 

In terms of principle, the majority in Abbott considered that to 
accept the appellant’s argument would mean “the destruction of a 
fundamental doctrine of our law which might well have far- 
reaching and disastrous consequences for public safety, to say nothing 
of its important social, ethical and maybe political implications.” ** The 
grounds for this fear were said to'be the dangers of bogus pleas of 
duress, and the so-called “charter for terrorists, gang leaders and 
kidnappers.” 1° Yet, if duress is a plea easy to raise’ and difficult to 
rebut, it is no more so than any of the other recognised defences. 

Further, to say that the defence may in law be raised does not 
mean to say that an acquittal will automatically follow. “... the more 
dreadful the circumstances of the killing, the heavier the evidential 
burden of an accused advancing such a plea, and the stronger and 
more irresistible the duress needed before it could be regarded as 
affording any defence.” » 

In addition, # the.deceased in Abbott had been seriously injured 
rather than killed, then on a charge of wounding with intent to do 
grievous bodily harm, the defence would' have been available. Yet, if 
the deceased, after the conclusion of the first trial, had then died of her 
injuries, the accused, faced now with a charge of murder (where an 
intention to do grievous bodily harm is enough), would have no 
such defence. There seems no logical reason behind such a result. ° 

On ethical grounds the decision is again hard to support. The 
majority relied once more on Hale and Blackstone: “A man under 
duress ought rather to die himself than escape by the murder of an 
innocent.” *! Is it not more realistic to recognise that “ . . for the 
ordinary person in general his life 'is more’ valuable than that’ of 
another. Only those who possess the quality of heroism will inten- 
tionally offer their lives for another.” *? “ To allow a defence to crime 
is not to express approval of the action of the accused përson bùt 
only to declare e it does not merit corean DANON ‘and punish- 
ment.” * 

E E E E E E El 
approach. An arbitrary line has been drawn -by the Privy Council, 
a line which by-passes the developments made in Lynch and has 
for its support no sound justification in policy. 


JOHN BEAUMONT. 


18 [1976] 3 All E.R. at p. 147. 

19 First raised by Lord Simon of Glaisdale in Lynch [1975] 1 All E.R. at p. 933. 
ae [1976] 3 All BR. at p. 152; and se [1975] 1 AN E.R. at p. 927 (per Lord 
Wilberforce). 
21 Blackstone, 4 BLComm., p. 30. For a similar opinion, see Hale; 1 P.C., p. 51. 
23 S. v. Goliath [1972] (3) (Translation) S.A. 465 (A.D.), ‘at p. 480 (per, 

Rumpff ‘J.). f A 
23 Smith, J. C., ‘' A Note on Duress ” [1974] Crim.L.R. 349, 352. l 
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MayoriTy RULE UNDERMINED? 


THE story of the plaintiff's triumph in Clemens v. Clemens Bros. Ltd.’ 
warms the heart. The plaintiff and her aunt were the sole shareholders 
m a successful family building and shopfitting company, the share 
capital of which was held by the plaintiff and her aunt in the ratio of 
45 per cent. :55 per cent. respectively. The business was run by four 
non-shareholding directors, and although the aunt was a member of 
the board, the plaintiff had resigned her seat some time previously. At 
an extraordinary general meeting, the board put forward proposals to 
increase the share capital by issuing 200 shares to each of the non- 
shareholding directors, and 850 shares to a trust for the company’s 
employees.” 

The effect of these proposals on the plaintiff would have been 
drastic, as her dividends would be halved and the capital value of her 
shares would be reduced by the creation of the additional shares? 
Perhaps most importantly, her shareholding would be reduced to 
fractionally below 25 per cent. of the total, thereby preventing her from 
opposing special resolutions. The company was not in need of new 
capital—it would be providing funds for the purchase of the trust 
shares and the directors were only to pay par value for their shares ¢ 
—but nevertheless the aunt refused to consult the plaintiff about the 
scheme, and voted for it at the meeting. ` i 

Foster J. was left with the impression that the scheme was designed 
te obtain permanent control by the board at the plaintiffs expense 
and that the amount of the new shareholdings had been precisely 
calculated to bring about this result. Nevertheless, he had no doubt 
that the aunt genuinely desired both directors and employees to have 
a stake m the company, but he held that, even so, she was “not 
entitled as of right to exercise her votes as an ordinary shareholder 
in any way she please{d]” and set aside the resolutions effecting the 
scheme, 


Can the decision be justified? Had this been a case where the 
directors, exercising a power conferred upon them, issued shares for 
a questionable purpose, the law would have been clear, as directors 
are fiduciaries of their powers. If their actions are challenged, : the 
court must determine the substantial purpose for which the power was 
exercised and “reach a conclusion whether that purpose was proper 
or not.”* But a different point arose in Clemens: whether share- 
holders are subject to duties which restrict the use of their votes at 
general meetings. The obvious difference between shareholders ‘and 
directors is that the former are under no fiduciary duty as such 
towards the company. The aunt was both director and: shareholder, 


1 [1976] 2 All RR. 268. i 
2 The first trustees were to be the chairman, the company’s solicitor, and the 
company accountant. 
e 3 The process known as “ watering ” the shares. 
4 Current value approximately £19-50; par £1 each. 
5 Howard Smith Ltd. v. Ampol Petroleum Ltd. [1974] 1 All E.R. 1126, 1134. 
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but the director/shareholder .voting: at' a general; meeting is treated 
simply qua shareholder, and no extra duties are placed upon. him at 
that meeting on account of his directorship.° 


Authority is favourable to shareholders. It is a, basic preinise that 
at general meetings, the decision of the majority prevails.’ When 
voting, the shareholder is fully entitled tò take account of his own 

interests and disregard the competing interests of other 
shareholders.* Yet it is equally clear that the courts will intervene to 
protect a minority’s contractual or proprietary rights, where a reso- 
lution seeks to expropriate property. of the company, or of the 
minority, or to permit directors to defraud the company—th¢ Cases 
of “fraud on the minority.” ° 
But not every resolution is subject to the court’s control. That a 
icular proposal displeases the minority has never been a ground 
for relief. The crucial question is, when will the courts intervene in 
cases not falling clearly within the “fraud on the minority ” prin- 
ciple? The test most commonly applied is whether the resolution 
was passed “bona fide for the benefit of the company as a whole,” 
a phrase whose meaning has undergone a varied history.'? Foster J. 
in Clemens relied upon the detailed explanation of those words given 
by Evershed M.R.,’* who held that “ the shareholder must proceed on 
oe ee ee genet oat ne ere ee re 
whole.” This 


“does not... mean the company as a commercial city $e 
distinct from the corporators.: It means the corporators ‘as ‘a 
general body. That is to say, you may take the case of‘an 
individual hypothetical member and ask whether what is pro- 
is, in the honest o PEET E E 

or that person's benefit.” = ; 


Yet Foster J. asked, “ did the aunt honestly believe that the 
would be for the benefit of the plaintif? ” Such a formulation, if 
correct, would effectively destroy the shareholder’s right to‘ take 
account of his own interests and is clearly contrary to the authorities 
establishing that right 

Moreover, it ig a necessary consequence of Foster J. ’s formulation 
that where a proposal does not benefit an individual objector, the 
court may intervene. Again, there is clear authority in the Court of 


€ N.W. Transportation Co. v. Bean ORY 12 App ca 589; ‘Burland v. Earle 
[1902] A.C. 83. 

T Beatty's case, supra, ee 593. 

® See cases in note 6 and also Pender v. Lushington GSTM 6 D. 70, 15-16; 
Goodfellow: v. Nelson Line (Liverpool) Ltd. [1912] *'Ch. 324 (debenture holders). ` 

® See Gower; Company Law (3rd ed), pp. 564-570. 

10 See Sidebottom v. Kershaw Leese & Co. [1920] 1 Ch.'134; ‘Greenhalgh v. 
Arderne Cinemas Ltd. [1951] 1 Ch. 286, and the.“ watering ” cases, While v. 
Bristol Aeroplane Co. [1953] Ch. 65, Re John Smith’s Tadcaster. Bewar [1953] 
Ch. 


308. 
11 See Greenhalgh v. Arderne Cinemas (supra) and cases clted therein. 
13 Jbid. at. p. 291. : -~ 
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Appeal: rejecting this view.’* But Clemens highlights a fundamental 
weakness' in Lord Evershed’s formulation, which, if it is to work 
succésstully, presupposes at least three classes of interest, being those 
for, against.and neutral to the proposals: it is the neutral element’s 
interest which (inter alia) the majority must take’ into account. The 
test becomes difficult to apply whére there are only two conflicting 
interests, for.to take account of one is necessarily to exclude con- 
sideration of the other interest. Foster J.’s formulation fails to allow 
for this problem, to which authority suggests a different solution, 
namely permitting self-interest as a legitimate concern.’ 
Furthermore, disturbing implcations arise from the interpretation 
of a dictum of Lord Wilberforce ™ that the Companies Act 1948, s. 
222 (f), 
“ does, as equity always does, enable the court to subject the 
exercise of legal rights to equitable considerations.” 


One of the bases of Foster J.’s judgment is that this dictum gives the 
courts wide powers of intervention—in effect, whenever the court 
thmks fit. Even accepting the general application of Lord Wilber- 
force’s remarks,’* his Lordship can hardly have intended en passant 
to extend the whole basis upon which the courts will restrain majority 
decisions. If, as seems more likely, his Lordship’s remarks were in- 
tended to be read im the light of the authorities defining the courts’ 
jurisdiction to itervene,’* the meaning of “ equitable considerations ” 
ig? limited accordingly and should be given a more restricted inter- 
pretation than that afforded it in Clemens. 

e If however the Clemens interpretation is correct, and the courts 
have power to intervene at will, the case subverts the present basis of 
the law by displacing the principle of majority rule. The majority will 
have to satisfy the court that it acted in what the court, not the 
majority, thinks is in the best interests of the company—a notion 
elsewhere expressly rejected by the Court of Appeal.’ 

A further ground apparently relied on by Foster J. is that the 
conduct of the aunt was “ oppressive.” Oppressive conduct is only a 
ground for relief if it is sufficient to demonstrate lack of bona fides.?* 
In view of Foster J.’s conviction that the aunt genuinely desired to 
bring about the proposed scheme, and the marked reluctance of the 
courts, m absence of mala fides, to grant relief in respect of conduct 
such as that complained of im this case,’ the reliance placed on this 
ground seems dubious. 





13 Shuttleworth v. Cox Bros. & Co. (Maidenhead) Ltd. [1927] 2 K.B. 9; Allen's 
case, supra. The Austraiian High Court has faced this difficulty and taken a view 
contrary to that of Foster J.: Mills v. Mills (1938) 60 CL.R. 160-165, 169-171. 

14 Ebrakimd v. Westbourne Galleries Ltd. [1972] 2 All E.R. 492, 500; [1973] 
A.C. 360, 379. 

15 Strictly obiter in relation to Clemens. 

16 See caso in notes 6—10. 

17 Re-Smith and Fawcett Lid. [1942] Ch. 304, 306. 
18 Shuttleworth v. Cox, upra. 

1a See note 10. 
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. Clemens does not clarify either the principle upon which the courts 
will act, or the meaning of “bona fide for the benefit of the 
company,” although attempts to define this phrase too closely have 
been deprecated.'* Subsequent cases have added little to the state- 

ment of Sir Richard Baggallay that the resolution must not be “ illegal 
or fraudulent or oppressive,” ?° and it is tempting to conclude that it is 
this, and not the more flamboyant formulations, which expresses the 
true principle of intervention. 

VICTOR JOFFE 


FILM CENSORSHIP—SOMETHING FOR EVERYONE 


Mr Raymond Blackburn has now received the support of the Court 
of Appeal in his campaign against immorality. In doing so he has 
earned the thanks not only of his more puritanically inclined fellow 
citizens (although this may be short lived) but also of the administra- 
tive lawyer (in as far as these categories diverge) for ventilating some 
basic problems in an interesting context. In R. v. Greater London 
Council, ex p. Blackburn* the Court issued prohibition upon the 
application of Mr. Blackburn and his wife to prevent the Council, as 
cinema licensing authority, from HKcensing premises in accordance with 
a condition that was too narrow to prohibit the showing of films 
which were “ indecent ” at common law. 

Under the Cinematograph Act 1909, films may not be exhibited 
without a licence from the local County Council. Under section 2 (1) 
the Council have a power, but not a duty, to attach conditions to 
such licences. In the light of earlier cases it was not contested that 
this power can ba used for censorship purposes * and such is the long 
standing practice of local authorities. However the purpose of the 
1909 Act was to control safety in cinemas and x may be that, in the 
light of the more sophisticated techniques of judicial review now 
employed by the courts? such a position would not today withstand 
direct assault. The objectionable condition provided that no film 
should be shown “the effect of which is . .. such as to tend to 
deprave and corrupt persons who are likely to see it.” This is the 
definition of “ obscenity” prescribed by the Obscene Publications 
Act 1959, s. 1. The Act does not apply to films shown in public 
but the Council chose to adopt the same test. 

It was held that this was an invalid exercise of the Council’s 
licensing power. It is an offence at common law to show in public 
“an indecent exhibition.” This does apply to films‘ The test here is 


20 Beatty's case, supra, at p. 593. 

1 [1976] 3 AI BR. 184, 

2 L.C.C. v. Bermondsey one sae Ltd. [A 1 K.B. at p. 141. See also 
Stott v. Gamble [1916] 2 K.B. 504; R. v. Sheerness U.D.C., 62 J.P. 563. 

3 See e.g. Mixnams Properties v. pa U.D.C. [1965] A.C. 675; Padfield v, 
Min. of Agriculture [1968] A.C. 1016. f 

4 See Knuller Ltd. v. D.P.P. [1972] 2 All E.R. 898, 905. 
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broader, bemg based upon whether the hypothetical reasonable man 
would find the film “ shocking disgusting and revolting.” It is obvious 
that this crude formula makes it easier to suppress films than does 
the “ obscenity ” test. The Court held that if the Council chose to 
act as censor they must prohibit films the showing of which would 
Offend the common law, and must not cover only part of the field 
by the “ obscenity ” condition. They also held that the Council could 
validly act on the advice of the British Board of Film Censors, as 
long as they preserved for themselves their statutory discretion by 
reserving a right to overrule the advice of the Board. This aspect of 
the case will not be discussed. 

Mr. Blackburn’s main obstacle was that of locus standi. He had no 
closer connection with film shows than any other Greater London 
resident. Thus it might be supposed that, as in the McWhirter case * 
his proper remedy would be to enlist the aid of the Attorney-General 
through a relator action. He chose however to apply in his own right, 
and that of his wife. 

The law relating to locus standi is notoriously uncertain and varies 
with the remedy chosen. Certiorari and prohibition are available to 
any member of the public in the Court’s discretion. However even 
these will not normally issue to a person who can show himself no 
more affected by the impugned decision than the public as a whole.’ 
The cases on declaration, mandamus and injunction conflict, but 
tĦere is authority that the locus standi requirements for these are 
stricter. Only a person who can show injury to a proprietory or other 
egal right can obtain the remedies.’ Previously, indeed, in similar 
litigation Mr. Blackburn’s locus standi had been doubted.’ 

This time the Court surprisingly seemed to find no difficulty in 
allowing him standing. First, it was held that his wife’s position as 
a ratepayer gave her (per Bridge L.J. and Stevenson LJ.) and him 
(per Lord Denning M.R.) locus standi. It is difficult to see how his 
wife’s contribution to local taxation could affect her husband’s posi- 
tion in this context, but even in her case there is a difficulty. Although 
a ratepayer can usually establish locus standi against a local authority, 
this is because unlawful expenditure of public funds is regarded as 
a breach of the fiduciary relationship between council and ratepayer.’ 
Where an unlawful decision does not itself involve an additional bur- 
den on the rates or discrimination between classes of ratepayer, then a 


5 AB. v. I.B.A. [1973] Q.B. 629. 

© See R. v. Thames Magistrates Court (1957) 55 L.G.R. ,125; R. v. Bradford- 
upon-Apon U.D.C. [1964] 1 WLR. 1136; R v. Surrey J.J. (1870) L.R. 5 Q.B. 466. 

T See e.g. Gregory v. Camden B.C. [1966] 1 W.L.R. 889. For criticism see [1966] 
C.L.J. 156. (A. W. Bradley). R. v. Hereford Corp. [1970] 3 All E.R. 460. 

3 See R. v. Metropolitan Police Commissioner, ex p. susie [1968] 1 All 
E.R. 763. 

® See e.g. Prescott v. Birmingham Corporation [1954] 3 All ER. 495; Roberts 
v. Hopwood [1925] A.C. 578; Thorsen v. Att.-Gen. for Canada (1974) .143 D.L.R. 
361. 
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ratepayer as such has no locus standi.*° The failure to impose suffic- 
iently stringent censorship conditions cannot be said to affect the rate 
fund. If it is objected that this reasoning is artificial, it is even more so 
to maintain that ratepayers have a better claim:to the protection of 
film censors than other residents, many of whom are presumably 
more at risk from indecent films than the statutory “occupier” of 
land. The property based. system of local taxation bears little. relation- 
ship to the .range of services provided by the urban local authority. 

‘Lord Denning M.R, took a wider view. He held that, subject to the 
Court’s discretion, any member of the public has locus standi, and 
that this applies throughout the range of remedies; including: the 
prerogative orders, the declaration and injunction in his broad sweep. 
There is much to be said for this approach, particularly as the authori- 
ties are so confused. Indeed the Law Commission has recently made 
a recommendation in very similar terms. 

The arguments against such a liberal approach seem based upon an 
unwillingness, familiar to English lawyers, to recognise special public 
law principles. In particular the “ floodgates ” objection to widening 
the locus standi requirement is highly speculative, the sanction of 
costs and the Court’s ultimate discretion being available to cover the 
extreme case.* It seems inappropriate to tum away and to stigmatise 
as a “ busybody” a person who exposes the illegality of Government 
action, unless one takes to extreme the current fashionable attitude 
that the lawyer has a duty to smooth the way for the implementatiqn 
of executive policy.* There are enough labourers in that particular 
vineyard. 


- This being so, it is perhaps churlish to criticise the Master of 
the Rolls’ approach. Unfortunately however even the cases which 
he cites do not support him, and the availability of a relator action 
to such as Mr. Ba ae mEn Mhe rearme ee Mose WO ae 
vocate a wide locus standi requirement. | 3 

He relied on his own dictum in McWhirter’s case. This, however, 
was set in a hypothetical context where the aid of the Attorney- 
General’s office was enlisted and’ proved ineffective: The other ‘cases 
he cited are at best equivocal and: in some casés expressly- uphold a 
narrower standing requirement. Thus in R. v. Thames Magistrates 
Court the applicant for certiorari had a financial interest. R. v. 
Hereford Corporation is based upon the necessity to show “ a strict 
legal right ” before mandamus will issue.: R. v. Paddington Corpora- 


10 Cummings v. Birkenhead Corporation [1970] 3 All ER. 302, 312; (not raised 

on appeal) [1972] Ch. 12. See also Macilratth v. Hart (1908) 34 S.CR. 657; 
Bromley v. Smith (1862) (1882) 1 Sim 8 Paterson v. B (1853) 4 Cr. 170; 
Crampton V. Zabriskie (1879) 101 U.S. 601, 609; compare H $ Holden v. Bolton (1887) 
3 TLR. 676. . 

11 Remedies in Administrative Law (1976). 

12 e.f. the facts of Durrayapah v. Fernando [1967] 2 A.C. 337. 

13 See e.g. [1976] P.L. 14. 

, 14 [1973] Q.B. 629, 646. re: ee 

15 (1957) 55 L.GR. -129. . 4 i : i 

16 [1970] 3 All ER. 460. 


j 23 Seo Do Smith, Judicial Review of Administrative. Action (3rd od.), at 


Jan. 1977] ' NOTES OF CASES TT 


tion ™ and Prescott ¥. Birmingham Corporation ** were ratepayer cases 
where the rate fund was directly affected, albeit in the former case to a 
minute extent. In Dyson v. Att.-Gen.!? the impugned decision put the 
plaintiff at risk of penalty. (The fact that several million others bap- 
pened to be in the same position is immaterial) Bradbury v. Enfield 
B.C.?”? is perhaps the case which most clearly supports his Lordship’s 
view, but there the locus point passed sub silento. 

Finally Thorsen v. Att.-Gen. of Canada (No. 2)": which Lord 
Denning M.R. regarded as “a notable extension of the declaration ” 
is a Canadian decision containing passages expressly distinguishing 
the English authorities by reason of the different contexts in the two 
jurisdictions. It was held by the Supreme Court of Canada that a 
taxpayer could obtain a declaration to challenge the constitutional 
validity of the Official Languages Act 1968-69. However this fell 
far short of laying down a principle aplicable to cases like Blackburn. 
First, Laskin J. stressed that the analogous ratepayer action was based 
upon excessive or unauthorised spending. Secondly, the question of 
standing depended upon the nature of the legislation to be challenged. 
In particular, legislation of a regulatory nature which imposes restric- 
tions or penalties on particular categories of persons cannot generally 
be praia by a member of the public. Cinema licensing powers 
are of this type, and Mr. Blackburn would not therefore have 
standing. 

o Thirdly, Laskin J. accepted that in Enghsh law a previous request 
to the Attorney-General to agree to a relator action is a condition of 
a private person’s right to bring proceedings. It was doubtful whether 
‘this is applicable in a Federal system where the question of con- 
stitutional validity can be raised, and where the Attorney-General’s 
roles as guardian of the public interest and law officer responsible for 
Parliamentary legislation conflict. Laskin J. was careful to distinguish 
generally the English context where only subordinate legislation can 
be challenged, from cases involving primary legislation. 

Another basis for giving locus standi to Mr. Blackburn could 
have been found in prohibition law itself. It has been held in early 
cases that where the defect is on the face of the impugned decision 
(as here) the Court has no discretion to refuse the order of prohibition 
to any member of the public. This is an illustration of the late 
Professor De Smith’s remark that the forms of action have retained 
“a conspicuous vitality in English Administrative Law.” * 


17 [1965] 2 All E.R. 836. 

18 Note 9 above. 

19 [1911] 1 K.B. 110, 

pi cAI ee cca Me rs ela na ed 
of a ratepayer). [Other cases not cited in Blackburn also PTS ee 
e.g. Roberts v. B.R.B. [1965] 1 W-L.R.-396 (declaration-at an instance of 
re traite fossicdons at stance of hotel propalog o Ty Coelarazton 


D. 367 
(although the scope of this is doubtful). 23 Ibid. p. 26. 
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The substantive issue also raises a difficulty. The existing condition 
would have prohibited some films that were indecent at common 
law but it was not wide enough to catch all. The impropriety there- 
fore was because of an omission and not because the condition 
imposed was improper in itself. Although the Council had no duty: 
to impose conditions such conditions as it did impose must corres- 
pond to the general law. However, some of their Lordships’ dicta go 
further. Lord Denning MR. said (at p. feo sae 
licensing authority to give its consent to that which is unlawful,” and 
Bridge L.J. (at p. 199) “it is an excess of jurisdiction for a licensing 
authority to exercise its power in such a way that it appears to 
sanction that which is contrary to the general law.” 

Unlike the earlier case of R. v. L.C.C., ex p. Entertainment Pro- 
tection Association Ltd. there was here no express consent to an 
unlawful act. The G.L.C’s fault lay in a failure to prohibit enough 
categories of unlawful behaviour. On this reasoning there is an equal 
obligation to impose conditions concerning other areas of law, for 
example, blasphemy, sedition and even breach of copyright and 
defamation. It may be possible to distinguish civil from criminal 
wrongs but an unacceptably heavy burden would be placed on a 
censorship committee. It also follows that a Council would not be 
able to opt out of censorship altogether by omitting all conditions, 
since its licensing responsibilities are mandatory and it might be 
argued that the same rationale of apparently authorising a breach of 
the law applies in every case where licensed premises show unlawfifl 
films. The authority having the power to prohibit the film would 
improperly have failed to exercise it. On this reasoning the only areae 
of genuine discretion left to the authorxty would be to impose 
conditions even more stringent than the general law. 

However, their Lordships took the view that the Council could if it 
wished give up all censorship activities. This suggests a narrow 
rationale, perhaps expressed by Stevenson L.J. (at p. 196), that if a 
condition is, in fact, imposed upon a specific subject matter the 
condition must be of the same scope as the law applicable in that 
area. 

But such a rule operates capriciously. If a licensing authority can, 
by not imposing conditions at all, validly licence premises for films 
which contravene the law, why should the general law be used as 
a touchstone to assess such conditions as it does impose? Reason- 
ableness and consistency with the policy of the governing Act should 
be the criteria of validity. The obscenity condition, given the lack 
of agreed standards of taste and morality cannot be faulted on these 
grounds. The film censor’s powers do not exempt exhibitors from 


prosecution for indecency. 


24 See Bridge LJ. at p. 198. In ome case it was argued that 2 condition which 
did prohibit a breach of law would be invalid because of the overlapping penalties! 
This was also rejected, but serves to 

See L.C.C. v. Bermondsey Bioscope Co. Lid. (note 2 above). 

25 [1931] 2 K.B. 215. ia l 
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One is left feeling, as did Bridge LJ., no enthusiasm for the 
result of this case. All three judges thought that their decision might 
discourage local authorities from exercising any form of censorship. 
They also took the view, with which it is difficult to disagree, that 
legislative reforms are needed in the world of film censorship.** To 
this might be added a plea for statutory intervention to clarify the 
locus standi rules upon the lines proposed by the Law Commission. 


J. E. ALDER. 


WHAT IS A COVER-NOTE WORTH? 


THe decision of Samuels J in the Supreme Court of New South 
Wales in Mayne Nickless Lid. v. Pegler: provides sòme -clear 
authority on certain questions surrounding the practice of the issue 
of cover-notes by insurers, but it confirms the impression that in 
deciding matters of insurance law, judges are strangely blind to the 
potentially quite disastrous consequences of their decisions.” 

George Koklas purchased a car on June 3, 1968, from Friendly 
Motors. At the time of purchase, a representative of the latter tele- 
Phoned N.R.M.A. Insurance Ltd. and arranged for a cover-note to 
damage.’ The cover-note bore the date of June 3 and read thus: 
“ You are hereby covered from 2 p.m. 3/6/1968 to midnight 3/7/1968 
(ymless notice of cancellation be given in the meantime) for an 
amount of $900 on your motor vehicle... . Subject to the conditions 
of this Company’s comprehensive motor car/vehicle insurance policy 
‘and a satisfactory proposal for your insurance.” 

Thus did the learned judge summarise the facts, but it is not clear 
when Koklas was informed of the cover-note terms. Nor is it clear 
whether an informal insurance contract was concluded orally by 
phone,‘ and this could be crucial. 

On June 5 Koklas, driving his new car negligently, badly damaged 
a truck owned by the plaintiff company; he himself sustained injuries 
in the accident from which he died. On July 4 his widow completed 
a proposal form and sent it to the insurer. One of the questions on 
the form read: “Have you . .. (a) had an accident or fire happen 
to a motor vehicle and/or made a claim against any insurance com- 
pany?” The answer given— No ”—was incorrect—Koklas had been 


28 At p. 199. 

27 Seo Law Commission No. 76, pp. 84-56, 99-103. 

1 [1974] 1 NS WLR. 228. 

2 Notable examples exist in the fields of non-disclosure and warranties; see the 
articles by Reuben Hasson in (1969) 32 M.L.R. 615 and (1971) 34 M.L.R. 29. 

3 It is necessary to point out that in New South Wales (and generally in Australia) 


° property 
We Thare iy gencrally Ea obiection to” thls eco 4. ee: t 
(1922) 38 T.L.R. 334. 
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involved in an accident in February 1968 and had claimed on his 
then policy (which claim was in fact rejected). 

‘It being accepted that Koklas’ administrator, Pegler, vaada 
to the plaintiff in neglipence, the case concerned his claim for an 
indemnity under the cover note from N:R.M.A. Insurance Ltd. The 
insurer pleaded two points in defence, both of which were accepted 
by the learned judge; first that when applying for the cover-note, 
Koklas had failed to disclose a material fact, namely his being 
involved in an accident in February 1968—hence the contract was 
voidable at the insurer’s option. Secondly it was argued that the grant 
of the cover note was merely conditional as being expressed to be 
“ subject to... a satisfactory proposal for insurance.” As the sub- 
sequent proposal was not satisfactory, because it contained an untrue 
answer, the cover-note was again voidable ab initio. 

The first conclusion involved acceptance of the proposition that a 
cover-note is just as much an imsurance contract as a fully-drafted 
policy. ei noina ara ee a a 
duty of disclosure apply? Samuels J. commented ‘ 


“A cover note is an interim arrangement EPEE WS Gece 
the assured against the consequences of the delay necessarily 
involved in the completion of a proposal and its consideration 
by the insurers. . ost importantly, the cover note, during its 
currency, at once puts the insurers on the same risk they will 
undertake by issuing the policy. It may be conceded that a cover 
note is commonly of short duration and usually issued without 
the formality of a proposal or any questions or inquiries from’ 
the insurers. But it is in every sense a contract... . I can see, 
io eon therefore. diee tn pandan or in sood Comma el 
ee ee such 
an engagement, to expose to the hazards which the 
duty of dedos @ winded 40 aver? 


There is a certain inevitable logic about this. Granted that the 
contract of insurance requires the duty to disclose, that duty must 
logicaHy apply to an application for a cover-note.” But if there is a 
duty, what sort of duty is it? Are there not sound reasons for saying 
that much less is required of the proposer in this situation? Cover- 
notes are of short duration. Proposal forms are never at that stage 
filled in. Proposers have even less chance therefore than usual to realise 
exactly what wonderful duty the law subjects them to.* It is submitted 


s [1974] 1 NS.W.LR. at pp. 232-233; there is cker authority, e.g. a 
v. Royal Insurance Co. (supra). © Ibid. 
a a Cee a 


place for any duty of disclosure as far as of tnmurance are 
have the experience to know all the information they require 
by the asking of questions: seo Hasson, 32 M.L.R. 615 


analogy position of the broker—. 
Anglo-African Merchants Lid. v. Bayley [1970] 1 Q.B. 311), so there can be no, 
grounds for Imputing any of his knowledge to the insurer, or treating his fallure'to 
asked questions as waiver by fhe insurer. toe hy 
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that the circumstances of the issue of.cover-notes do not lend them- 
selyes. to more than a duty to disclose “those matters which, would 
create a situation where no reasonable person would believe that an 
insurer knowing those facts would grant cover ”—the argument put 
forward foc Pegler.” The learned judge rejected this, however, and 
applied the normal duty **: failure to tell of the February accident 
entitled the insurers to avoid the contract contained in the cover- 
note.** 

_As mentioned earlier, the Court also held that, as the issue of the 
cover note was only conditional, the mis-statement in the subsequently 
completed: proposal form rendered the whole contract voidable ab 
imtio.,To reach this conclusion involved a determination that, on 
their true construction, the words “subject to . . . a satisfactory 
proposal” amounted to a condition of the contract." According to 
the learned judge, “its purpose was to ensure that no binding 
contract of insurance ever came into effect unless and until a satis- 
factory er that may mean ‘had been furnished 
by or on behalf of the deceased.” What then, one might ask, is the 
point of having a cover-note? He continued: “ Let it be assumed that 
@ proposal was furnished which plainly indicated that the offer was 
one which no prudent insurer would reasonably accept. It could not 
be intended that, none the less, the insurer should be unconditionally 
at risk unt the proposal was received. If that were so, and'I leave 
out of account any duty to disclose at common law, a cover note 
might become a means of deceit.” But the insurer had an express 
right to cancel it at any time! Surely if insurers so freely issue cover 
notes, without making plain that they may not be in any way binding, 
they should bear the consequences, The words “subject to” do not 
make the effect clear—they might surely mean quite simply that the ' 
insurer is warning the proposer that it will be necessary to complete a 
proposal form before a proper policy is issued. It is submitted that 
there was enough ambiguity in these words to construe them contra 
proferentem. The effect on the judge’s decision on this point, rein- 





® pp. 234-235. l 
10 ie. to disclose all facts within the knowledge of the proposer which a prudent 


“ reasonable insured ” test, was the correct test of materiality. The English authorities 
are not always consistent on this point—tee discussion in MacGillivray & Parkington 
on Insurance Law, pp. 308-311. In AustraHa the prudent-reasonable insurer test is 
ieee ahs aa a Oee apo 235-239. 

11 See pp. 239-240 

18 Whether precedent ‘or subsequent. The learned judge found it unnecessary to 
discido hich kokina in accoedancs ith ai kardo: Noy South: Walea Aeeiicn (kodak 
(Australasia) Pty. Ltd. v. Retail Trader Mutual (1942) 42 S.R. (N.S.W.) 231) that 
Se aa a a a 
—tee pp. 241-242. 

13 p, 241; 

A a EEE EE E E REETA to recognise—does Ít mean 
“satisfactory” in the formal senso or “ satisfactory ” in the sense’ of everything 
being corréct in tho proposal? He resolved any uncertainty by holding that it meant 
satisfactory to enablo the company to judge whether or not it will grant cover (p. 243) 
which in this case the proposal clearly was not. 
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forced with his holding on non-disclosure, is that the taking out of a 
cover-note becomes a gamble—one will never know at the time 
whether it is anything more than a mere sheet of paper. Imagine the 
following: a car is purchased and cover-note obtained over the 
phone as in the instant case. Even before receiving the written 
document, the “insured” is involved in an accident as a result of 
which he will never drive again, e.g. because of death or serious 
' incapacity. He reasonably decides, if he is capable, not to fill in a 
proposal form—there is no need. According to the decision in Pegler, 
if the cover-note contains a simHar clause, he was never insured, 
quite apart from any questions relating to non-disclosure. This could 
be critical if the “insurance” related to or included compulsory 
third party liability (as would probably be the case in the United 

though not in Australia), for the commission of a crime 
would also be involv 

This ridiculous situation leads to a more fundamental objection to 
the judge’s finding on the second defence. As indicated eartier, the 
detailed facts of Koklas’ application for the cover-note’are not 
clearly revealed in the report of the case. However, it is at least 
surmisable that a binding oral contract of insurance was concluded 
by phone before Koklas received the cover-note. That being so, it 
surely follows that the condition as to furnishing a satisfactory 

was not a part of the contract ** unless such a term could 
be implied by law. The standard tests as to when the law will impfy 

a term into a contract 1’ were surely not fulfilled in this case. Samuels 
J. adverted to this point very cursorily,** but clearly treated it as of 
no significance. It is respectfully submitted, however, that it should 
have been a complete answer to the insurec’s second defence.’ 

It is, of course, open to an insurer, when an oral insurance contract 
is being concluded; to make such’ terms a part of it. In the absence of 
this,’ the only grounds for defence should be non-disclosure or fraud. 
Non-disclogure in itself is bad enough. The potentially vast members 
of material facts which a prospective insured is required to disclose 7° 
makes it inevitable that, in a fair number of cases, msurers will, if 
they take the point, be able to ayoid the contract. In such a situation 
what is a cover-note worth? 

Joan Bimps. 


15 Road Traffic Act 1972, s. 143. Injured third parties would, of course, be 

protected under the MLI.B. Agreements. 

T Re an Arbitration between Coleman’s Depositories etc. [1907] 2 K.B. 798 
17 The Moorcock (1889) 14 P.D. 64; see generally, Chitty on Contracts, Chap. 13. 
18 At p. 242 
19 But tho writer does believe that the result in the case was the correct one, 

as it was surely at least reckless of Koklas at the time of application not to mention, 

such a recent accident. 
30 See the article by Hasson cited earHer. 
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How Many BITES OF THE CHERRY—ISSUE ESTOPPEL’ 
IN CROMINAL Law 


FUNDAMENTAL to Engkish criminal law is the doctrine of double 
jeopardy.’ In criminal proceedings the most important manifestations 
of the double jeopardy principle are the special pleas? of autrefois 
acquit and autrefois convict. Beyond these pleas the ambit and 
operation of the double jeopardy doctrine have been the subject of 
insubstantial and generally hazy judicial speculation.* However, the 
House of Lords’ decision in Connelly v. Director of Public Prosecu- 
fions* injected new life into the controversy. In this case their 
not only extensively reviewed the scope and rules governing 
the application of the pleas of autrefois acquit and autrefois convict 
but also gave (obiter) consideration to the existence or otherwise of 
issue estoppel * within criminal proceedings. With the exception of 
Lord Devlin, their Lordships indicated such a plea might be available. 
But not until the first instance decision in R. v. Hogan * is there a 
reported unequivocal recognition and application of issue estoppel 
in favour of a prosecution. The career of issue estoppel in criminal 
law has, however, proved to be a fleeting one with the overruling of 
R. v. Hogan by the House of Lords in Director of Public Prosecutions 
v. Humphrys." The speeches are of particular value in that they 
contain an interesting insight into the present day thinking of the 
House on an issue of criminal jurisprudence raised by the Criminal 
Law Revision Committee’s 11th Report on evidence: the appropriate 
balance to be achieved between subject and State at a criminal trial 
in terms of procedural and evidential rights and disabilities with which 
each party shall be armed or subject to. 
1 Seo generally Spencer Bower and Turner, The’ Doctrine of Res Judicata 
(2nd ed.), and particularly Chaps, XI' and XXU; Friedland, Double Jeopardy: 


Siglers, Double Jeopardy; and-Ed. S. S. Nagal, The Rights of the Accused, The 
New Broom: Federatization Li trent tll p. 283 et seq. 


“ Iaue Estoppel in the English Criminal Law ” [1970] Crim.L.R. 


4 [1964] A.C. 1254. Of less value is the report of the Privy Council in 

Vee oe ee eee A C458 wich the Jadements i 

Se ee eee aada a te af Devi ai 

p. 1341 and Lord Morris at p. 1321. 

5 In cesence, issue fs the rule that “ once an issue has been raised and 
determined between partics, then, zs a general rule, neither party can be 

allowed to fight that issus all 
Y 


a 
18 
i 
é 
i 
1p 


7 [1976] 2 All E.R. 497. 
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The inherent difficulties * involved in any case where issue estoppel 
is pleaded were compounded by the nature of the offence charged, 
which in this case was perjury. In brief, Humphrys had previously 
been acquitted on a charge of driving a motor cycle whilst disqualified 
on July 18, 1972. At his trial he had testified that at no time during 
1972 had he driven a motor cycle; and he was eventually acquitted. 
Subsequent to the trial, evidence came to light which’ suggested that 
Humphrys had lied at his trial. This prompted the bringing of a 
perjury but the conviction was quashed on appeal by the 
Court of Appeal on the grounds that the jury at the first trial had 
determined the issue of whether Humphrys had been driving on 
July 18 and this finding could not be contradicted by contrary 
evidence in later proceedings for perjury by virtue of the doctrine of 
issue estoppel, which was equally available in cases of perjury.’ 

Their Lordships were faced with two separate but related issues **: 
first, whether issue estoppel operated in criminal proceedings, including 
those for perjury; secondly, even if issue estoppel was not recognised 
by the criminal law, was the bringing of a charge of perjury prevented 
by the generality of the double jeopardy doctrine? 

As to the existence of issue estopped, the House were unanimous 
in the view that it was not part of English criminal procedure.” 
Although the judgments reveal distinct variations in rationales 
employed in rejecting issue estoppel, there was accord on recognition 
of the initial practical problem in criminal cases.as being the fact that 

“ there are no pleadings defining the issue and no judgments 
explaining how the issues (even if. identifiable) were decided. 
Sometimes, as in the present case, it would be possible to identify 
the issues. But it would rarely. be possible to do so. Since juries 
give general verdicts * ’ or ‘not guilty’ it would often be 
difficult, if not le, to do more than guess how they had 
decided any issue capable of identification.” ™ 


Those jurisdictions which have accepted the applicability of issue 


8 Discussed below. 

9 Prosecution of an acquitted defendant for perjury is relatively rare, but when 
strong evidence of perjury of a particularly flagrant nature later emerges an absolute 
bar to prosecution might be thought offensive to any sense of justice and detrimental to 
the credibility of the criminal law process. For a full discussion of the subject see, 
“Perjury by Defendants The Uses af Double Jeopardy and Collateral Estoppel ” 
(1961) 74 Harv.L.R., 792 and iP cit. p. 159. : a 

10 The point certified was “ Whero 





11 Lord Dilhorne at p. 506 F-G, Lord Hailsham at p. 516 G-H and p. 523 C-G, 


p. 538. - ‘ F i 
13 Per Lord Salmon at p. 525 F-H. The Law Reform Committee in its 15th Report 


was i 
is the subject-ma of a coovictlon. ... We think that this judgment over. 
tes: thie. cific ct Adentit ing ‘the “eb ect a erie een 

of the : l 
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estoppel to criminal proceedings have found this problem particularly 
intractable. The position in the United States has been further 
complicated by the issue-of constitutionality involved in seeking 
special verdicts from juries.” 

A aenar ooon oi on lois = wan ee ee 
of mutuality (as in the civil usage) of availability of issue estoppel, 
and consequent potential (apparently) undesirable use by a prosecu- 
tion. However, it is not easy to perceive why this would inevitably 
have os follow; as Lord Edmund-Davies remarked **: 


. I remain unconvinced of any logical sgt for “mutuality? 
o extended to criminal proceedings, where the burdens 
ee R 


A third area of objection to the availability of issue estoppel to a 
prosecution concerns the confusion “between the application of the 
rule against double jeopardy in criminal cases, and the rule that there 
should be finality in civil litigation.” -Unless these ‘totally different 
concepts are clearly distinguished, it is easy to import the device of 
issue estoppel, which serves the need for finality in civil proceedings, 
into criminal cases where the ends are, of course, different. In criminal 
proceedings, as Lord Hailsham suggested,’* on the one hand 
ecoitve "aad onthe ote. the Crowa B charged With 
ae ..” and on the other, “.. . the Crown is charged with 
the innocent citizen against crime, and 
vindicating. pab As EEIE E PE ee 
. duties which are not those of a civil li The applica- 
_ tion of artificial rules, those of to the criminal 
must be seen in the light of these considerations which 
both as regard defence and prosecution are not applicable to civil 


PAE aoea E PO E PEE TE 
there was nevertheless an infringement of the double jeopardy 
principle by prosecuting an acquitted defendant for ‘perjury, Lords 
Dilhorne and Fraser 1’ entertained no doubts that there was no bar 
to such proceedings. Whereas, although Lords Hailsham, Salmon and 
Edmund-Davies '*-all agreed with these sentiments, they, unlike Lords 
Dithorne and Fraser, were prepared to recognise that 


13 For the American experience of the problem see the consideration by Mayers 
and Yarbrough, “ Bis Vexari: New Trials and Successive Prosecutions,” (1960) 74 
Harv.L.R. 1, pp. 29 et seg. Noto also the important Court decision tn 
Ashe Vv. Swenson 397 U.S. 436 (1970) which recognised that fue (“collateral ”) 
petoppel was am braced bythe double ropersy sians of the Rih Amendmani 

14 At.p, 506 C. bes 

15 At p. 532 GH. l 

16 At pp. 516-518. See also Lord Salmon at pp. 525—526. 

17 At p. 506 H and p. 538 respectively. 

18 At p. 515, p. 528 F and 536 E respectively. But Lord Edmund-Davies did think 
¥ were iue estoppel accepted in our criminal law, it could operate only ff tt were 
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“, . . every court has undoubtedly a right in its discretion to 


decline to hear proceedings on the ground that they are oppressive 
and an abuse of the process of the court.” 1° 


If it is accepted that there will occasionally be cases ?° where perjury 
proceedings against an acquitted defendant are appropriate, then it is 
highly desirable that the protection of the double jeopardy principle 
is not indirectly diluted by such prosecutions. The attraction of the 
use of overall judicial discretion is its flexibility in terms of allowing 
review of all antecedents of the case to determine how they bear 
directly on the question of whether an abuse of process-is threatened. 
It might be maintained that there lurks the danger, by recognition 
of such an apparently wide judicial power, of the judge’s role of 
impartial arbiter being tainted by such quasi-prosecutorial nenons, 
These fears were voiced by Lord Dithorne *™ : oa 
“A judge must keep out of the arena. He should not have ot 
- appear to: have any responsibility for the institution of a prosecu- 
-tion. The function of prosecutors and of judges must not be 
blurred. If a nae 4 hs os a es se 


he does not Oe eae 
ae ee 
consent or approval” 


(od Dikoris: may have baret Deonet oo would (he 
through the expansion of autrefois acquit or under the generality of 
the double jeopardy doctrine, but the unavoidable rigidity and con- 
sequential complexity caused by further refinement to: accommodate 
deserving -cases does not make this course an appealing’ alternative, 
Undoubtedly by formalising the process more will -turn on: the exact 
content of the ‘indictment’ and nature ‘of the presentatioi of evidence 
than on the magnitude ofthe double jeopardy risk: ‘Overall, a 
formalised system would be likely to produce results far more fickle 
than , might .reasonably-.be feared:.from the .exercise of judicial 
discretion. -As for Lord Dilhorne’s suggestion that a judge’s. fajlure 
to. bar proceedings might be interpreted as. connoting approval of 
the same, it might be observed that the situation would.be in.some 
ways analogous with-a judge’s discretion to exclude evidence obtained 
in breach of. the judges’ rules or: whére the slight probative valye of 
evidence is outweightet-.by its‘, prejudicial .. effect, Exclusion : or 
18 Per Lord. Parker In Ad ne ee E ED T ae 
a A AA observed that ta > Noa doaki if Was posible 1 


Ste E E ee a E ET : oat pe 317 E-G. Lord 
Edmund-Davies, at pp. 533-535, accepted Lord Parker’s dictum, reinforcing it'by citing 
Lords Reid, Dev and -Pearce in Connely.: ord Fraser preferred’ to reserve his 
opinion on the sub ply at SO aa ca a el 
Thomson Holidays, Ltd. [1974] Q.B. 592, 598. 

Ae An, for. example, In the notorious Soottish case of HM Aévocate v. Caimta 


adder Sha Bi ie. ay 
21 At p SI A-B.- | a ae 
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admission of certain evidence, obviously, can amount in many 
situations to the end of the prosecution’s.case or, conversely a virtually 
certain conviction. 

With respect, it is suggested that their Lordships were wise to 
exclude issue estoppel from the realms of criminal law; the anomolies 
both realised * and potential * would be too high a price for the very 
dubious ability of issue estoppel to remedy the undoubted lacunae 
in the protection against double jeopardy provided by autrefois acquit 
and .autrefois convict. This.is particularly so where an alternative 
formula of great promise is available, albeit still at an embryonic stage 
in its development: . 

. poA oa K:J. M. SMITH. 


‘NATURAL JUSTICE AFTER THE CLOSE OF AN INQUIRY . 
No facet of the public local inquiry shows up its unique characteristics 
more than the application of.the rules of natural justice to it. The 
basic problem stems from the fact that the inquiry merges at several 
points into the ordinary day-to-day administration of central and 
local government departments. Yet, the Minister’s “. . . judicial hat 
(a somewhat doubtful and evanescent article) , makes a fleeting 
appearance from time to time.”? Difficulties abound at the stage 
between the close of the public inquiry and the Minister’s decision 
whether or not to grant planning permission or confirm a compulsory 
purchase order, as the case may be. . GF. 
This particular stage has given rise to an unusually large crop of 
eases recently." The most interesting decision seems to.be that of 
Kerr J. in Lake District Special Planning Board v. Secretary of 
State for the Environment and another? The applicant board had 
granted planning permission for the company, the second respondent 
in the case, to use land in the Troutbeck Valley as a caravan site, 
The permission was limited to expire on October 31, 1975, and was 
in accordance with the board’s policy of maintaining control over the 
use of sites in the area by granting temporary permissions only. The 
company appealed against the condition and a public inquiry was 
held in March 1973. Considerable discussion then took place as to 
whether the site could be screened from view by the planting of 
trees, although no condition to this effect had been imposed. In his 
report the inspector recommended that the time condition be main- 
tained. When the Secretary of State came to consider that report he 


ee es 
z3 As for example in the Court of Appeal's decision in Humphrys. s - 
23 Note particularly the hypothetical examples’ constructed by Lords Hailsham and 
Edmund-Davies. . l : ; . 
1° Marshall and Moodie, Some Problems of the Constitution, p, 81. | 
2 These cases are surveyed in two articles by Purdue: “Natural Justice and the 
Post-Inqutry Procedure ” [1975] J.P.L. 445; and “ Another Look at Natural Justice 
and the Post-Inquiry Procedure ” [1976] J.P.L. 146. 
a 3 The caso is not officially reported, but see The Times, Law Report, February 17, 
1975, and [1975] }.P.L. 220. Extracts from the judgment ctted in this note are taken 
e from an approved transcript. 


88 THE MODERN LAW REVIEW [Vol. 40 


issued a letter on January 10, 1974, inviting both the company and 
the board to submit further representations on the.acceptability of a 
tree-planting condition. Both parties replied favourably to this pro- 
posal. Copies of these letters were exchanged ‘by the Department, 
which invited the submission of further observations within 14 days. 
The board’s reply simply reiterated its opinion that. any tree-planting 
condition should be in addition to, not instead of, the time condition. 
The company replied in a letter dated April 1, 1974, which made 
several further points. No, copy. of this letter was sent to. the board, 
and the Secretary of State issued his letter of decision without further 
communication between the parties. He allowed the company’s appeal, 
setting aside the time condition but substituting a condition requiring 
a tree-planting scheme on the site. 
The board applied unsuccessfully to the High Court to quash the 
of State’s decision under section 245 (4) (b) of the Town 
and Country - Planning Act 1971 and Rule 12 (2) of the Town and 
Country Planning (Inquiries Procedure) Rules 1969 and - 1974. 
Briefly, Rule 12 (2) provides’ that where the Minister differs from 
his inspector “ ona finding of fact” or after the close of the inquiry 
“takes into consideration any new evidence... or-any new issue 
of fact .. . which was not raised at the inquiry” ‘and “by reason 
thereof is disposed to to disagree with a recommendation made by” 
his inspector, he shall afford certain parties the opportunity of making 
written representations or asking for the re-opening of the inquiry. , 
Two of the board’s three grounds of attack merit detailed examina- 
tion. First of all, it submitted that the Secretary of State had differed 
from the inspector on a “ finding of fact” within the meaning of 
Rule 12 (2). Although it is not entirely clear, the following would 
seem to have been the gist of the board’s argument. The inspector 
had considered the present case a suitable one for temporary planning 
permission because in the area in question “changes are taking 
place that perhaps could not reasonably be expected to have been 
fully foreseen.” * The Secretary of State, on the other hand, applied 
the normal policy of his Department * that a series of temporary 
planning ‘permissions was an inappropriate method of controlling 
land use except where it was impossible to appraise the'impact of a 
proposed use on the amenities: of-the area until the use had actually 
begun. The juxtaposition of- these two statements suggested a dif- 
fecence in a ‘finding of fact between inspector and Secretary of State. 
Any such suggestion was rejected by his Lordship, especially since 
the site had been used for the same purpose for several years and 
presumably any impact of the development on the area would have 
already become apparent. With respect, this reason is not convincing. 
That the environmental impact of the development was capable of 


4 S.I. 1969 No. 1092 and S.I. 1974 No. 419. 
5 Para. 56 of the inspector's report. ws Re ‘ a 
¢ See paras. 17-19 of Circular 5/68 of the Ministry of Housing and Local 
Government, Encyclopasdia of Planning, 4-505. 
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objective determination was irrelevant to the issue of whether the 
Secretary of State had differed from his inspector in their (subjective) 
assessments of what that impact would be. 

Secondly, the board submitted that the communication by the 
company with the Secretary of State by means of the letter of 
April 1, 1974, constituted a breach of Rule 12 (2) (in that it was 
“new evidence” which had not been raised at the inquiry) or 
alternatively a breach of the rules of natural justice. 

Several general observations will first be in order. In certain 
respects the post-inquiry obligation to observe the rules of natural 
justice has been severely curtailed by statute.’ There is ample 
authority at common law as to the very limited scope of natural 
justice before the holding of the inquiry itself,’ and as to its wider range 
during the actual hearing.’ In most cases the breach has taken the 
form of evidence being tendered by one side to the dispute in the 
absence of the other. Sometimes, however, an objector has success- 
fully invoked the audi alteram partem rule because he has been mis- 
led as to the case that he has to meet. For in public inquiries,” as in 
other areas of administration,“ the legal effect of giving notice of the 
case to be met is that the deciding authority is restricted to considering 
only those matters specified in the notice. 

In the present case Kerr J. seems to have accepted without dis- 
pute that the common law rules and the inquiries procedure rules 
could be pleaded in the alternative. The latter were not taken to 
have superseded the former.’* (There is a clear analogy in the law of 
tort, where an action may be brought simultaneously for negligence 
&t common law and for breach of statutory duty.) The submission 
based on Rule 12 (2) was easily disposed of. Given the overriding 
policy of the Department on temporary planning permission (see 
above), the Secretary of State successfully argued that no causal 
nexus had been established between the receipt of the company’s 
letter of April 1 and his final decision in favour of the company. 
The words “. . . by reason thereof...” in Rule 12 (2) had not 
been satisfied. 

Having failed to establish a breach of the statutory rules the board 
was put to the “heavy burden ”—to quote his Lordship—of proving 

T See s. 10 (3) of the Town and Country Planning Act 
tn the case se tae plan faite daly the Minkies a a 


to allow the making of further objections or representations. 

With the introduction of structure and local plans came what is now s. 9 (4) of 
the Town and Country Planning Act 1971, as amended by s. 3 (1) of the Town and 
Country Planning (Amendment) Act 1972. 

$ Frankin v. Minister of Town and Country Planning [1948] A.C. 87; B. Johnson 
and Co. (Builders) Ltd. v. Minister of Health [1947] 2 AI E.R. 395. 

° T. A. Miller Ltd. v. M.H.L.G. [1968] 2 AD E.R. 633. 

10 Fairmount Investments Lid. v. Secretary of State for the Environment [1976] 
2 All ER. 865. 

11 for example, Annamunthodo v. Oilfield Workers Trade Union [1961] 
A.C. 945. 

12 On the relevant principles of statutory construction, see Crates on Statute Law 

e (7th ed.), pp. 121-122 and 338 et seg. 
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that although a statutory procedure had been followed, a breach of 
natural justice had yet occurred. In fact, the extent of that burden 
had already been considered by Lord Reid in Wiseman v. Borne- 
man. At common law, then, two questions had to be answered. 
Did the case fall within the ambit of the rules of natural justice? If 
so, what was the correct’ test to be applied? 

The Jarrow case, Errington v. Minister of Health, clearly estab- 
lished the principle that a post-inquiry communication with the 
deciding Minister could be caught by the demands of natnral justice. 
It would seem that this decision must now be read subject to the 
little-known judgment of Barry J. in Darlassis v. Minister of Educa- 
tion," which indicates that the presence of two factors removes the 
restraints of natural justice from the Minister: (i) the post-inquiry 
consultation is on an issue of policy, not fact, and (ii) the consultation 
is with a person or department which is not a party to the lis inter 
partes. The second requirement, at least, was missing from the case 
under discussion.’ 

What, then, was the correct test to be applied at common law? 
To impugn the Secretary of State’s decision merely because he had 
received a communication, the contents of which were not disclosed 
to other interested parties, was rejected as imposing too exacting a 
test. It would have resulted in procedural standards as demanding 
as those imposed on a judge or arbitrator. The test applied by his 
Lordship was; “ Would a reasonable person . . . viewing the matter 
objectively and knowing all the facts which aré known to the court, 
consider that there was a risk that the procedure adopted by the 
tribunal in question has resulted in injustice or unfairness? ” 

The test so formulated, and particularly as applied to the facts of 
this case, runs against recent authority which suggests that once an 
Official starts a hearing or consultative process, he may be placing 
himself under a stricter duty than would otherwise have been the 
case." Moreover, although the facts suggested a breach of the audi 
alteram partem safeguard, his Lordship adopted a test which was 
strongly reminiscent of the other limb of natural justice, nemo judex 
in sua causa. It is submitted with respect that this conflation of the 
two limbs, unorthodox though it seems, is not misconceived. Both 
limbs of the rule strive for-the same safeguard, that of fair pro- 

13 [1969] 3 All BR. 275, 277 G-H; “ For a long time the courts have, without 
objection from Partament, supplemented procedure leid down in legislation where 
they have found that to be necessary for this purpose. But before this unusual kind 
of power is exercised it must be clear that the statutory procedure is insufficient to 
achieve justice and that to require additional steps would not frustrate the apparent 
purpose of the legislation.” 

14 [1935] 1 K.B. 249. In addition, there is a parHamentary suggestion from a 
Lord Chancellor that the sub judice rules apply at this stage of the inquiry procedure. 
See H.L.Deb., Vol. 226, ser. 5, cols. 1238-1239 (December 1, 1960), Viscount Kilmuir. 

15 (1954) 52 L.G.R. 304. 

16 Some finely balanced issues could arise where no more than one of the two 
requirements is present, for example when the Secretary of State consults with the 
relevant local authority on an issus of policy. 

17 See Re Liverpool Tad Ownerr Association [1972] 2 All E.R. 589. 
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cedure, and in certain circumstances the line between the two 
may be indistinct. Where a decision-maker, after holding a hearing, 
consults one party in the absence of the other it may be alleged that 
a suspicion of bias has arisen or that there has been a breach of the 
audi alteram partem rule. But in at least one important respect the 
two aspects of the doctrine have diverged sharply. The nemo judex 
Tule has never required a finding that the decision-maker has in 
fact been influenced by the interest in question; the mere existence 
of the interest suffices. On the other hand, there is strong authority 
suggesting that the success or failure of an action based on audi 
alteram partem may turn on whether the grant of a proper hearing 
could possibly have affected the final decision.1* These authorities 
have been cogently criticised by D. H. Clark.1* If the rules of natural 
Justice aim to safeguard the appearance of justice, both the orthodox 
learning on the nemo judex rule and Professor Clark’s arguments on 
the audi alteram partem rule combine to demand that the test pro- 
pounded by Kerr J. should focus on the time when the incident 
complained of actually happened. The impact of the impugned action 
on the final decision, with respect, would seem to be irrelevant. Yet 
precisely this factor weighed heavily with his Lordship in rejecting 
the board’s submission. For, above all, the Secretary of State had 
based his decision on the general policy of the Department rather 
than upon individual fact-findings. 

_ it is now possible to appreciate the extent of the dilemma. To have 
applied the unbending logic of the rules of natural Justice to the 
post-inquiry stage might have resulted either in a Secretary of State 
*studiously avoiding the opening of his mail or in a continual stream 
of representations and counter-representations engulfing the normal 
workings of his Department. J. Ja 


S. J. SAUVAIN. 


DOES AN IRREVOCABLE CREDIT CONSTITUTE PAYMENT? 


THis vexed question came up again—though in a new context— 
before Ackner J. in Maran Road Saw Mill v. Austin Taylor & Co. 


18 See Glynn v. Keele University [1971] 1 W.L.R. 487, and Malloch v. Aberdeen 
Corporation, ibid. p. 1578 (H.L.). 

19 Clark; ‘‘ Natural Justice: Substance and Shadow ” [1975] P.L. 27, especially 
p. 50 et seq. It is argued, in particular, that the courts are fundamentally {l-equipped 
to conduct a “ trial within a review.” 

*° Once this decision had been reached, it became unnecessary for his Lordship 
to do more then allude to the Secretary of State's submission that s. 245 (4) (b) of 
the 1971 Act conferred a residual discretion on the court to uphold an invalid order. 
pp. 48-49, criticises 

of 


! 
ts 
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as 
1 [1975] 1 Lloyd’s Rep. 156. As to whether e confirmed credit constitutes absolute 
payment, see W. J. Alan & Co. Ltd. v. Bl Naw Export and Import Co. [1972] 2 Q.B. 
189 and, from an earlier date, Hudson, (1960) 23 M.L.R. 689, Ellinger, (1961) 24 
ALL.R. 530 and, generally, Gutteridge & Mograh, Law of Bankers’ Commercial 
Credits (4th edL), pp. 30-31; Ellinger, Documentary Letters of Credit—A Com parative 

e Study (1970), pp. 138 et seg. 


92 THE MODERN LAW REVIEW [VoL 40 


The plaintiffs, Malaysian exporters, employed the defendants, a 
British firm, as their agents for the sale of timber. The defendants 
undertook to furnish in regard to each order placed by them an 
irrevocable credit covering the respective price. In May 1964 the 
defendants negotiated two contracts for the sale of timber by the 
plaintiffs to French importers and instructed Sale Continuation Co., 
a merchant bank, to open the required irrevocable credits. The 
plaintiffs shipped the goods and attached the shipping documents 
specified in the irrevocable credits to bills of exchange drawn on Sale 
Continuation. The plaintiffs discounted these “ documentary bills ” 
wih the Bangkok Bank of Kuala Lumpur. That bank presented the 
bills to Sale Continuation, who duly accepted them, retaining the 
shipping documents. Sale Continuation released these documents to 
the defendants against payment of the amount needed to meet the 
acceptances; the defendants, in turn, delivered the documents to the 
French buyers against payment of the price. Subsequently but before 
the maturity of the acceptances, Sale Continuation failed and as a 
result dishonoured the bills of exchange by non-payment. The 
Bangkok Bank protested the bills and obtained from the plaintiffs 
reimbursement of the amount involved.” The plaintiffs brought an 
action to recover the price of the goods from the defendants. 

The main issue in the case was the effect of the opening of the 
irrevocable credit and of the acceptance of the bills drawn thereunder 
on the defendants’ obligation to pay the price. Although the 
defendants were agents, who had negotiated a sale of timber by the 
plaintiffs to the French importers, their assumption of the duty to 
furnish an irrevocable credit covering the price meant that for some 
practical purposes they stepped into the buyers’ shoes. There was no 
dearth of authority conceming the effect of the opening of an 
irrevocable credit and of the acceptance of bills drawn thereunder on 
the position of a buyer. English, Commonwealth and American 
authorities have established that both operate as mere conditional 
discharges, so that if the issuing banker fails to perform the under- 
taking given in the irrevocable credit, or fails to meet the acceptance, 
the buyer’s duty to pay the price is revived. 

Ackner J. appears to have had no hesitation in applying this 
principle to the case before him. He rejected the defendants’ argument 
that they had performed their entire bargain by furnishing the 
irrevocable credit and by remitting to the issuing banker the required 
funds. Holding the defendants liable to pay the price, he said: 

“The [defendants] mised to pay by letter of credit not 
provide by a letter credit a source of payment which did not 
pay.” * 

3 It was argued that this reimbursement constituted voluntary payment by the 
plaintiffs as the Bangkok Bank was not entitled to seek recourse. Ackner J. rejected 
this defence. See also Sassoon (M.A.) & Sons Ltd. v. International Banking Corpora- 
tion [1927] A.C. 711, 731. 


3 [1975] 1 Lloyd's Rep., at p. 159. Cf. Hindley & Co. v. Tothill Watson & Co. 
(1894) 13 NZLR. 13, 23. 
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The novel point in this decision is that it had the effect of com- 
pelling the defendants to pay twice for the goods. This was not the 
outcome in previous cases in point, except in two American authorities 
discussed subsequently. In most of the relevant cases the seller sued 
the buyer for the price after the issuing banker had rejected the 
documents tendered under the irrevocable credit ‘; the buyer pleaded 
that his duty to pay the price had been absolutely discharged by the 
furnishing of the credit and was not revived when the bank rejected 
the documents." In all the remaining cases an issuing banker, who had 
accepted the seller’s bill of exchange and had released the shipping 
documents to the buyer under a trust receipt, failed before paying 
the bill’ The buyer thereupon sought a release from his duty to remit 
the proceeds of the goods to the bank—undertaken in the trust 
receipt—so as to enable him to pay the amount involved directly to 
the seller. In both types of case it was held that the opening of the 
irrevocable credit did not confer on the buyer an absolute discharge 
of his duty to pay the price. This was hardly surprising, as the question 
of the buyer’s discharge arose before he had placed the issuing 
banker m funds. There was therefore no room for the paar a 
raised in Maran Road Saw Mills case—that the buyer had performed 
his entire duties under the contract of sale by furnishing an irrevocable 
credit and by remitting to the issuing banker the amount stipulated 
in #. 

It is noteworthy that this very argument—rejected by Ackner J. 
in the case under review—was adopted in the two American decisions 
mentioned above. In the first, Vivacqua Irmaos S.A. v. Hickerson,' 
*a contract for the sale of coffee inchided a clause according to which 
payment was to be effected by an irrevocable credit of the Interstate 
Banking Co. That bank opened the required letter of credit and in 
due course accepted a draft drawn thereunder. The buyer obtamed 
the documents from the bank and paid to it the full amount of the 
credit. Subsequently, but before the maturity of the acceptance, the 
bank failed. The draft was dishonoured, whereupon the sellers sued 


4 In the Untted Kingdom and the Commonwealth see: Newmen Industries Ltd. v. 
Indo-British Industries Lid. [1956] 2 Lloyd's Rep. 219, 236, reversed on a different 
point: [1957] 1 Lloyd's Rep. 211; Saffron v. Société Minière Cafrika (1958) 100 
C.L.R. 231, 243-244. In the United States see: Lamborn v. Allen Kirkpatrick, 135 
A. 541, 542 (1927). 

5 W.J. Alan & Co. Ltd. v. El Nasr Export and Import Co., supra, may be regarded 

Irrevocable credit 


; 
a 


seo Sale Continuation Ltd. v. Austin Taylor & Co. 
Ltd. [1968] 2 on 849. In the United States see: Greenough v. Munroe, 53 F. 2d 
362, 364-365 (1931); Bank of United States v. Seltzer, 251 N.Y.S. 637, 644 (1931); 
Re Canal Bank & Trust Co.'s Liquidation, 152 So. 297, 300 (1933). 

T 190 So. 657 (Sup. Ct. of Louisiana). Cf. now, s. 2-325 Uniform Commercial 
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the buyers for the price. The Supreme Court of Louisiana dismissed 

the action with the following words: 
“Defendant discharged its contractual obligations by furnishing 
plaintiff the letter of credit issued in plaintiffs favor by the 
Interstate Bank, which was the specified manner of making 
reimbursement for the price of the coffee, and by paying the 
bank before maturity the amount of the draft drawn by 
plaintiff and accepted by the bank under the letter of credit.” * 


The Court emphasised that the sellers, no less than the buyers, 
had selected the Interstate Bank. The importance of this detail was, 
however, questioned in Ornstein v. Hickerson,* the second case in 
point. Here, again, the dispute related to a coffee transaction and the 
facts were similar to those of the Vivecqua Irmaos case, save that the 
sellers alleged that the bankers had been selected by the buyers alone. 

This distinction was held to be irrelevant because the buyers had 
i their obligations under the contract of salo “by (1) 
furnishing the seller with the letter of credit . . . , (2) by causing the 
acceptance [of] said seller’s [after] sight draft drawn upon it, and (3) 
by paying the bank, before maturity, the required amount to cover 
said acceptance... .7*° 

It is clear that these two decisions conflict with Ackner J.s 
judgment. It would be erroneous to propose a distinction based on 
the fact thet, in the American cases, the identity of the issuing banker 
was determined in the contract of sale whilst, in the case under review, 
the selection of a bank was left to the buyers. Ornstein v. Hickerson, 
in which the buyer was held to have obtained an absolute discharge , 
although he had himself selected the issuing banker, demonstrates 
that, in the opinion of a United States District Court, the decisive 
factor was that the buyer had remitted the amount of the credit to 
the issuing banker before that bank’s failure. Indeed, # 1s undesirable 
to. establish a rule to the effect that the buyer obtains an absolute 
discharge where the issuing banker, who has opened the credit, is 
nominated in the contract of sale or is designated by the seller, but 
that the buyer bears the risk of the issuing banker’s failure where the 
choice of the bank is left to. himse#f.1 The fact that the identity of 
the issuing banker is determined in the contract of sale (or by the 
seller) does not establish that the seller is prepared to look for payment 
to the issuing banker to the exclusion of the buyer. The seller's 
agreement to the engagement of a specific: bank may be based on his 
assumption that, if this bank fails, he will be able to fall back on the 
buyer. Moreover, in modern trade, where contracts are frequently 
concluded by telegrams augmented by telephone conversations, it 

8 Ibid. at p. 659. 

® 40 F. Supp. 305 (1941). f 

10 Ibid.’ at pp. 308-309. 

11 For some support for this view, see dictum of Lord Denning MR. in 
W. J. Alana Co Ta Nod NO Ee ee eee cena 


inadvisable to formulate a gen 
rule, thus leaving each case to be decided on tts merits. i 
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might frequently be difficult to determine which party had nominated 
a specific bank and whether or not this bank’s designation constituted 
a term of the contract. 

Which of the two opposing views—that of the American decisions 
or Ackner J.’s—is to be preferred? In support of the American cases, 
it may be urged that it is unrealistic to expect the buyer to guarantee 
the issuing banker’s solvency. As the irrevocable credit is furnished 
by the buyer at the demand of the seller, who is not prepared to rely 
solely on the buyer’s promise to pay, it is arguable that the seller 
“should stand by his decision.” Thus,:a buyer, who engages an 
established bank and remits to it the required funds, is entitled to 
claim that—from a commercial point of view—he has performed his 
entire bargain with the seller. Against this view and in support of 
Ackner J.’s decision, it is arguable that the irrevocable credit con- 
stitutes a security furnished by the buyer to the seller; if this security 
turns out to be worthless, the buyer—who has furnished it—ought 
to bear the resulting loss. The fact that the letter of credit is meant to 
constitute a primary source of payment, and that the seller has to 
demand payment thereunder before he is entitled to fall back on the 
buyer, does not militate against this argument. A further point in 
support of Ackner J.’s decision is that it furthers the establishment 
of a general rule, under which an irrevocable credit constitutes 
conditional and not absolute payment. The principle proposed by the 
American cases involves the recognition of an exception to this general 
rule by treating the buyer as obtaining an absolute discharge where 
he remits the required amount to the issuing banker before that 
* bank’s failure. 

One fact is self evident: both solutions have the unfortunate effect 
of compelling one of two innocent parties to bear a loss occasioned 
by a third party’s default. A neat way out of this difficulty is presented 
by section 5-117 of the Uniform Commercial Code of the United 
States. It provides that a bill of exchange drawn under a letter of 
credit—or the banker’s undertaking to pay cash against the docu- 
ments—constitutes an obligation “ entitled to payment in preference 
over depositors or other general creditors ” of an insolvent bank. The 
practical effect of this provision is similar to that of “ earmarking ” : 
funds lodged with the issuing banker for the purpose of facilitating 
payment of the amount due under the irrevocable credit are to be 
employed for this very purpose despite the bank’s failure. According 
to subsection (2) of this provision, after “honour or reimbursement 
under this section the customer or other person for whose account 
the insolvent bank has acted is entitled to receive the documents 
involved.” As the buyer is entitled to demand the documents, and as 
the amount paid by him to the bank is to be used for making payment 
to the seller, the seller is saved from the danger of having to pay twice. 

It is submitted that section 5-117 presents the best solution to the 
*problem under discussion. Unfortunately, such a rule is unlikely to 

. be adopted by the courts in the United Kingdom. Authorities establish 
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that amounts, paid by a customer to his banker to facHitate payment 
due under a documentary credit, are not earmarked for this purpose 
but constitute a debt owed by the banker to the customer.” It is to be 
hoped that the enactment in the United Kingdom of a provision similar 
to section 5-117 will be considered a suitable topic for reform. 


E. P. ELLINGER. 





18 Re Barned’s Banking Co., Massey's case (1870) 39 L.J.Ch. 635; Re Broad, ex p. 
Neck (1884) 13 Q.B.D. 740. As to what needs to be proved to establish “ carmarking,” 
geo Jombart v. Woodlett (1837) 6 L.J.Ch. 211; Farley v. Turner (1857) 26 L.J.Ch. 710 
end, , Davis, Commercial Letters of Credit (3rd ed.), pp. 61-64. That the 
seller Would equally be confined to proving in the bank's bankruptcy or winding up, 
soo Re Barned’s Banking Co., Banner v. Johnston (1871) LR. 5 HLL. 157. 


REVIEWS 


ON GUILT, RESPONSIBILITY AND PUNISHMENT. By ALF Ross. 


[London: Stevens. 1975, x and 183 pp. £4.] 


Tms book (which first appeared in Danish in 1970), is a collection of six 


cesays, three of which appear in English for the first time. It is 


not possible 


in the space of a short review to consider more than a few of the Issues 
raised by Professor Rose, so I shall concentrate on what he has to say about 


responsibility, punishment and determinism. 
In On Law and Justice Ross analysed “X is a valid law” 


as either a 


prediction that X will be enforced or a demand (directive) that it should be. 
This analysis is followed here for “ A is responsible for x ” which is interpreted 
as being elther a prediction that A will be found guilty or a demand that he 


will be punished (though that may be predicted from what the judge says) 
the 


por js he 


punishment of A; he is ordering it, whi 


ch 
different. If we are going to analyse the concept of responsibility by looking 
at the usages of sentences like “A is responsible for x” then tt is surely 
necessary to start with more examples than just two. The analysis also fails 
in a more specific way. It is simply untrue to say as Ross docs on p. 2 that 
“convicting someone is thus implicitly demanding that he be punished.” It is 


quite possible to concede that A is indeed responsible for x but 


that 
disapproval. Ho even says that it is “a logical impossibility to enforce a 
normative system . . . without at the same time giving expression to dis 


requiring that a contract for the sale of land must be evidenced in writing 
then the judges must feel disapproval and express censure? Feelings are much 


less important in jurisprudence than Ross 


supposes. 
One of tho arguments most frequently brought against traditional conceptions 
of responsibility is that they have been discredited by the advance of scence, 


When this argument is examined more closely two theses—both 
can usually be discerned. The first Gncompatibilism) is that d 
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philosophical— 


etermination 
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and responsibility are incompatible; the second’ is that science has demonstrated 
(or in some versions presupposes) that determinism is true. Although Ross does 


of 

Principle) for believing that exhaustive predictability is not attainable. Ross 
argues the stronger thesis that it is logically impossible or as he says: “ logi- 
cally meaningless ” to predict every future event. The argument used, which 
derives from Karl Popper and D. M. MacKay, is that no observer can predict 
his own future actions since any prediction will alter the initial conditions 
on which it is based and falsify itself. This is an ingenious argument but 
I am not sure ‘that by itself it is enough. It seems to allow the possibility 
of a deterministic system in which all future events are predictable by an 
outside observer who is not part of the system. Perhaps no such completely 
external observer is possible—all observers must interact with the systems 
they describe. ‘If not then the freedom claimed seems little more than an 
Histon based on necessary ignorance of the content of the predictions. If 
this type of determinism is rejected then there is some difficulty in seeing 
what kind is left: Ross writes of a “limited determinism” ©. 149) but does 
not say what the limits are. Determinism is an all or nothing doctrine and 
a limited determinism ts probably much the same as no determinism at all 

On the whole this book is disappointing. The style is turgid and the content 
disordered and repetitious. One passage of over a thousand words appears in 


“ logical ; : 
“ Meaningless” does not mean the same as “illogical” (pp. 25, 110). “ He 
could have shot her" does not have the same trutb-conditions as “he could 
shoot her” (p. 166-167. Lastly it. is quite wrong to say that 
actions must be premeditated, that eating for its own sake is not 
(p. 40), and that it fs meaningless to ask for the aim of an action done. out 
of duty. (p: 53). | ; 
i g i Pamir MILTON. : 


t í X -~ 


SociaL Justice. By Davip Murre. [Clarendon Press: Oxford Uni- 
" versity Press 1976. 344 pp. and (bibliography and index) 23 pp. 
£8-50.] - : as | 

De. Miller has given us an original and stimulating piece of work which 
deserves to be widely read. Like any worthwhile study, it raises more questions 
than it answers. ` 

The book is divided into three sections. The first examines three principles 
of justice which, it is suggested, have been contral to the debate about the 
meaning of “ justice ”: to each according to his rights (in the sense of 
established rights such as contractual or property rights), to each according 
to his deserts, and to each according to his needs, It is demonstrated that 
these principles are quite distinct and attempts to reconcile them (e.g. by 
extending the concept of “desert ” to cover both “rights” and “ needs”) 
simply obscure the real conflicts that exist. In this sectlon Dr. Miller deals 


With arguments that are, for the most pert, familiar, but the discussion ia” 


interesting throughout, and many valuable and incisive criticims aro made. 
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Next, we are presented with an examination of the theories of justice 
embodied in the works of Hume, Spencer and Kropotkin. Each of these 
thinkers adheres to one of the three principles of justice: righta, deserts, 


possible to the extent that sociological evidence may be appealed to, to 
support or refute the views of society involved in each theory. In addition 
it goes without saying that each theory may be tested for internal cousistency. 


and the social perspective which underlies any justification of that concept. 
Dr. Miller regards his analysis as “not only an account of social justice 
an attempt to vindicate a certain view of political theory” (p. 2). 
are left puzzling over the relationship between the kind of study 
he hag given us and more conventional conceptual analyses. Words such as 
“ explanation,” and “analysis” give a false appearance of unity to funda- 
mentally different enterprises, and afford little insight. Our worries are 
increased when we find that Dr. Miller seems to regard lingnistic analysis 
usage in the same way that we might have a description 
drinking tea in the afternoons. Thus he belleves that it is 
possible to distinguish the “interpretation” of a concept such as “ justice ” 


fe 
2° 


N. E. Sowasonps. 


organised into book form (it was originally a doctoral thesis) 
e justice to his evident capacities as a scholar. 
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for removing judges from office, lingering over the question whether Par- 
liament’s powers under the Act of Settlement constitute the exclusive method 
for removal. There follows a series of chapters on the various means for 
checking judicial conduct, short of removal, dealing with the limits upon 
parliamentary discussion of judges, the role of the prees, criticisms by the 
appellate courts, the discipline imposed by the Bar and (most interestingly) the 
intricate grapevine of “informal” pressures and sanctions. The final section 
deals with the prevailing norms of judicial conduct both on and off the Bench: 

In these themes the author draws upon almost every com 
celvably relevant item of published material ranging from scholarly consti- 
tutional and historical treatises, through law: reports and legal and political 
biographies, to more ephemeral anecdotal and journalistic items. From this 
aspect alone the book is an invaluable quarry for other researchers. Of 

the published sources do not tell the whole story, and one of Dr. 
Shetrest’s objectives has been to plug the gaps in our understanding through 
extensive interviews with judges, senior lawyers, administrators, academics and 
legal journalists. He does not identify his sources, and this means that 
we have to take his interpretation of this mass of material entirely on 
trust. The use of unattributed sources always has serious drawbacks; but here it 
seems particularly useful in consideting the Informal mechaniams through 
which norms of judicial conduct are developed: and applied. Throughout the 
book there is vivid, if repetitive, use of illustrative examples and anecdotes, 
though ones which reflect adversely upon contemporary judges are (to adopt 
a word frequently used to describe the reports of the Parliamentary Com- 
missioner for Administration) “anonymised ”—even in cases which are 

It is a pity thet ‘a substantial number of questions are begged or left 
dangling, unanswered, fn empty space. At page 77, for example, a suggestion e 
is made in passing that those making judicial appointments should take 
account of the indtvidual’s known attitudes towards law reform and social 
legislation, “in view of past experiences of judicial frustration of Parlia- 
mentary social’ legislation ”—a view which surely needs much more extensive 
examination.’ At page 180 the author alludes to the important part played by 
the press “in conveying to the courts the sense of the community on matters 
pending before them”: here and elsewhere (e.g. at p. 197) there seems to be 
a confusion between the manifest desirability of judges being in touch with 
the mores of the community which they serve, and the dubious virtue of their 
being swayed by editorial interpretation of the state of public opinion. At 
page 318, under the rubric of “ criticisms of the Government,” the author 
entirely misses an important opportunity to say something about the shifting 
boundaries of permissible judicial intervention in fields of administrative law. 
At page 344 he suggests that Latey J. was allowed exceptionally by the Lord 
Chancellor to appear on television to explain the Report of the Committee on 
the Age of Majority because otherwise the pres would have interviewed 
committee members with opposing viewpoints; but what would have been 
wrong with allowing such members “to argue to controversial points in 
publc.”? Sometimes the author is too quick to venture an opinion, without 
arguing the merits at sufficient length; at other points, having reviewed the 
pros and cons at inordinate length, he disclaims any views of his own. 

There are a number of obvious misprints (Christmas Humphreus; Lynkey 
Tribunal), a sprinkling of incorrect footnote references; a typesetting blunder 
at page 224; and, although the book is generally very well written, some, 
rather mannered language—Mr. Profumo Is said to have “ shared the embraces 
of a young lady... .” At page 241 there is a gratuitous allusion to Sir James. 
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Fitzjames Stephens’ son being suspected In some quarters of having been Jack 
the Ripper, invoked in support of the story of Stephens’ own insanity in 
leter life. 

But the book’s most serious defect is one of presentation. Its tempo is 
maddeningly slow; elementary points are laboured and the same old stories 
come up time and time again. At page 241 there is a long passage about 
Darling J.’s misplaced sense of humour, which is repeated almost in foto at 
page 300. There is similar repetition of tales about other judicial miscreants, 
and identical points are often made more than once in almost identical words 
within a few pages. The case of R. v. Hircock is dealt with in almost the 
same terms at pages 211 and 237. It is not until the “ Epilogue” that the 
actual mechanics of the modern arrangements for making judicial appointments 
are described in any detail, notwithstanding that the subject of such appoint- 
ments has been a major sub-plot in the earlier sections. It is always difficult 
to convert ea thesis into a book, and this one has not made the transition 
entirely satisfactorily. The arrangement of the book has a superficial logic to 
it, but close inspection suggests that the material could have been organised 
into a more incisive pattern. 

But it would be unfair to end on a negative note. The book has its faults 
and one may not always agree with Dr. Shetreet’s interpretations, but he 
provides us with plenty of food for thought. And this reviewer, for one, will 
be making frequent use of this well-researched work as a reference source 
for practically everything of consequence that has ever been written and said 
about the English judiciary. 


GAVIN DREWRY. 


THE MODERN FAMILY Socor By C. D.-WICKENDEN. [Stevens and 
Sons, 1975. 237 pp. Gncluding index). £2-15.] 


The Modern Family Solicitor ts a difficult book to review in an orderly 
fashion, because the author, a solicitor with 30 years’ experience in the private 
family practice of law, has undertaken to write about many subjects in 
a fairly short space. 

On one level, the book Is a description of the kinds of problems a family 
solicitor practising in England and Wales is likely to encounter today. 
While tt is not, and was not intended to be, a practice guidebook, it none- 
theless contains a good deal of practical advice about staffing and equipping 
an office, accounting and other office procedures, and the like. 

An another level, the book is intended to give a trainee solicitor or articled 
clerk a view of what a practising family solicitor does, with the intention of 
helping the trainee decide whether or not he might Hke to go into that kind 
of practice. 

On yet a third level, the book is (and is intended to be) a general criticism 
of the status of the legal profession in England and Wales today, and especially 
a criticism of the Kinds and quality of training available to those who plan 
to enter the practice of law. It is this third level that is most interesting, 
but at the same time the most difficult to come to terms with, for the 
discussion takes the form of more or less sporadic criticisms and asides in 
various parts of the book rather than being an organised analysis of the 
profession, training methods, and proposals for reform of perceived 
shortcomings. 

Mr. Wickenden is already well known in this country as a critic of the 
legal profession and training methods, and no doubt his views, as expressed 
in this book, are going to be gtven serious consideration in connection with 
the current review of the profession by the present Royal Commission. It 
is quite possible that his ideas concerning the present shortcomings of 
education and training for solicitors are already understood and perhaps shared 
by others in the profession in England and Wales, but as a relative 
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stranger to the subject, I would have appreciated a more precise identification 
of the shortcomings that, he perceives, and a more explicit attempt to th those 
defects to his proposed cures. 

It is apparent throughout that the author considers that the present level 
of profesional training is haphazard and inadequate, and that he would like 
to seo a more highly structured and closely supervised system of practical 
in-practice training instituted, part of which, at least, might be conducted by 
educational institutions (universities, polytechnics, or the College of Law, 
or possibly by all three in co-operation), and part of which would be carried 
out by carefully selected and monitored ‘ Training Practices,” which would 
be subsidised either by the State, or by the profession, or both—but preferably 
by the State. The suggestion is inherent that most law practices cannot 
financielly afford the kind of training that should be given to persons entering 
their firms as articled clerks or trainees. He reviews many of the proposals 
for reform that had been raised before the Ormrod Commission, at an earlier 
time, but never put into effect. 

It would be highly interesting and helpful to have Mr. Wickenden’s own 
views, based upon his long experience in practice and his observations of 
young solicitors going into practice for the first time, as to the exact nature 
of the deficiencies that presently exist. For only by knowing what those 
deficiencies aro thought to be would it really be possible to determine whether 
the kind of training proposed would be beat suited to overcoming them. 
Certainly not all training needed for the practice of law can be provided 
successfully, or economically, at the level of the classroom. Much of it 
requires the close individual supervision that is only feasible in the actual 
practice of law. Mr. Wickendon suggests changes in both kinds of training, 
but does not indicate with sufficient clarity what the training content would 
be in either case. 

After reading Mr. Wickenden’s description of the many and varied elements 
of the practice of a general family solicitor, I, for one, would be reluctant 
to believe that a formal legal education could provide anything but the 
sketchiest preparation for the trainee lawyer going into that kind of practice. 
The author’s conception of a good family solicitor is that he must be ablo 
to provide expert service to all of his clients on nearly the entire range of 
problems those clients might be expected to encounter in a lifetime, including 
some services that go well outside the practice of law as such. The author 
recognises that there is a need for greater specialisation by individual members 
of firms of solicitors, and an increase In the sizo of practice that would make 
such specialisation economically feasible, but he nonetheless appears to 
suggest that the trainees solicitor going into a family practice should be 
educated at some early point in his career to handle, with high competence, 
the full range of work that might be presented at his doorstep, including the 
multitude of taxation, planning and welfare problems that modern legislation 
has created. I suspect that Mr. Wickenden’s dissatisfaction with present legal 
training methods might stem from his own observations of the inadequacies 
of young solicitors and articled clerks to cope with the overwhelming com- 
plextties of such a varied general practice. He may justifiably have conchided 
on the basis of his observations that some, at least, of the existing complexities 
could be taught in schools or in group training sessions. If so, it would be 
useful for him to spell that out in some detail. As for the remaining com- 
plexities, his conclusion that they should not be left to chance or trial and 
error, but should be given to trainees only under the most competent and 
conscientious professional supervision, is one that all in the profession must 
share, for ultimately the blame for ignorant and incompetent practice will be 
cast on the legal profeasion as a whole, and not just on the perpetrators. 

The question whether the legal profession should bear the cost of practice 
training (and if so, how the cost should be apportioned), or whether it should 
be borne by the state, must be of immense importance in a country which 
has already witnessed the socialisation of the medical profession. The author 
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assures us that he wants to maintain a strong and independent legal pro- 
feesion. However, I was left with the uneasy feeling that some of his 

ns for State intervention in financing training and supervising 
the practice of law might well lead to a loss of some of that independence. 
Perhaps in his next book he might clarify that issue. 

Certainly there is room for play in the notion of State support and even 
State intervention. For example, in the United States, State supreme courts, 
which are arms of the government of the States, retain control over entry 
into the legal profession, yet except for qualifications and professional ethics 
(and in some States fee schedules), the profession has remained independent 
of State control in other respects. In addition, many law students in the 
United States attend State-owned and subsidised law schools, and many receive 
scholarships, grants or loans from State or federal government agencies, yet 
this has not led to State control of the legal profession. State support fon 
education in general is considered an essential public service, and it is not 
conditioned on acceptance of State regulation of future services. On the other 
hand, however, the extension of State financial support and control into 
the fabric of in-practice professional training, especially the granting of State 
subsidies to firms specially qualified as “Tratning Practices” as advocated 
by Mr. Wickenden (p. 223) might be regarded by some members of the 
community as an invitation to State control of the profession in the most 
complete sense. It is evident that that is not what the author has in mind, 
and it is therefore to be hoped that he wiil clarify his position on the 
relationship between government and the legal profession in his next book, 
and indicate bow the profession might both retain its independence and 
receive State support at the same time. 

The author’s views on the solicitors’ monopoly of conveyancing (he supports 
it and gives rather detailed reasons), and the continued separation of the two 
branches of the profession (he favours, if not total amalgamation, at least 
partnerships between barristers and solicitors, and indeed between solicitors 
and chartered surveyors, accountants and social workers), should prove of 
interest to those who are following closely the work of the Royal Commission. 


‘ JOAN BAKER. 


STATUTORY INTERPRETATION. By PROFESSOR SIR RUPERT CROSS. 
(London: Butterworths. 1976. xvi and 180 pp. inc. index. £7°95.] 


Ir is Professor Cross’s thesis that the three so-called rules of statutory inter- 
pretation have been merged into one. The golden rule (per Lord Wensleydale 
in Grey v. Pearson (1857) 6 H.L.C. 61, 106) is taken as a gloss upon the literal 
and not as the Law Commission said (Statutory Interpretation, 1969, Law Com. 
No. 21) a lees explicit form of the mischief rule. The references in the 
statement of the golden rule to the “ grammatical and ordinary sense of tho 
words” must be taken to inchide the fact that now such senses include 
the context and the context includes the objectives of the statute. ‘‘ Thus the 
mischief rule hag insinuated itself into the literal.” The reference to 
“absurdity ” now includes “ quite unreasonable results.” 

Professor Cross complains that British academics have neglected the subject 
of statutory interpretation at least by way of discussion of general principles. 
Maxwell on the Interpretation of Statutes is useful for the practitioner because 
it contains ample authority for both sides to any dispute. It is however the 
academic’s “ bugbear.” He does not say so, but much the same could be said 
of Crales’ Statute Law. 

In deducing his general principles, summarised above, Cross apologises for 
placing more reliance on some dicta than on others. This however is the first 

* crucial weakness of his discussion. In discussing the controversial power of 
the judges to fill in gaps in legislation he says that “ [T]he simple truth is some 
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judges are prepared to go further than others.” Unfortunately truth is hardly 
ever simple. The attitude of judges manifestly changes not only between one 
judge and another but also that of each judge may vary between one case 
and another. Thus, in a judgment not mentioned by Professor Cross, Lord 
Denning M.R., commonly taken as the judge most likely to go behind the 
words of a statute to its supposed meaning, held by ignoring the consolidating 
nature of the Law of Property Act and by the clearest application of the literal 
Tule, that section 56 had abolished the doctrine of privity of contract (Beswick 
v. Beswick [1966] Ch. 538, 556-557 (C.A) ). 

The second weakness of the work is that it is too narrow. In his earlier 
Precedent in English Law (2nd ed., 1968), he opened a discussion of Pound’s 
thesis that a legislative innovation should be received with the full body of 
the law and be reasoned from by analogy in the game way asa rule of common 
law. Here, unfortunately, he does not raise this issue. In neither the chapter 
on the history nor that on the jurisprudence is there an endeavour to relato 
styles of statutory interpretation to other factors. Thus, for example, there 
is little mention of the reasons for the change from the Rule in Heydon’s 
caseo—was it a. change in the subject-matter of legislation or the extension of 
the franchise or what? Nor, for example, even within the narrow terms of 
pure law is there mention of the coincidence which has always struck this 
reviewer that London Street Tramways Co. v. L.C.C. [1898] A.C. 375— House 
of Lords bound by previous decisions where it thought them wrong, now see 
Jones v. Secretary of State [1972] A.C. 944)—was decided within a few years of 
R. v. City of London Court Judge 1892] 1 Q.B. 273, 290) where Lord Esher 
said that the ‘“‘court hag nothing to do with the question whether the 
legislature has committed an absurdity.” 

Was this a coincidence or were both cases examples of the low-water mark 
of fudicial inactivity? 

Professor Cross performs useful services by demonstrating that many of the 
stock examples of the extremities the courts go to (e.g. Fisher v. Bell [1961] 
1 Q.B. 394—flick-knife in shop window not “offered for sale’’) are explicable 
not by reference to the literal rule but rather to the courts’ (general) bias in 
favour of the liberty of the subject. Equally, if not more, valuable ig his 
appreciation of the art and difficulties of draftsmanship. 

To me, he has fafled to sustain his thesis. It still appears that the counter 
thesis that the so-called rules of statutory interpretation describe approaches 
in a spectrum effect is more plausible. Each rule shades into another; or more 
accurately statements of judges concerning the rules can be found to shade 
into each other. With respect to Professor Cross, whilst recognising that’ the 
passage gives less guidance I still agree with Lord Reid in Jones v. Secretary 
of State [1972] A.C. 944, 966: 


“In very many cases it cannot be said positively that one construction 
ig right and the other wrong. Construction so often depends on weighing 
one consideration against another. Much may depend on one’s approach. 
If more attention is paid to meticulous examination of the language used 
in the statute the result may be different from that reached by paying 
more attention to the apparent object of the statute so as to adopt the 
meaning of the words under consideration which best accord with it.” 


Professor Cross has made a valiant endeavour to rationalise a myriad of 
conflicting dicta. Perhaps, at the last, however, we are forced to agree with 
J. L. Austin (Philosophical Papers (1961) p. 239): 


“Tt is not things, it is philosophers that are simple. You will have heard 
it said, I expect, that over-simplification ig the occupational disease of 


philosophers, and in a way one might agree with that. But for a sneaking 
suspicion that it’s their occupation.” 


J. Jacon. 
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CONTEMPT OF Court. By C. J. MuLm [London: Paul Elek. 1976. 
273 pp. £17°50.] 


IT is unexpected that a publisher with a very short legal list would publish 
at £1750 a monograph on contempt of court less than three years after that 
by Borrie and Lowe. Both books cover more or less the same subject-matter; 
wo are told that this one has an alternative approach but unfortunately not 
what the alternative is. The exclusion of contempt of Parliament is justified 
on the ground that Erskine May covers it fully. The implication that Erskine 
May is so comprehensive that in 1976 contempt of Parliament is more 
adequately treated in the existing literature than contempt of court is not 
one which those of us who have researched in the areas covered by Erskine 
May would support. This book was clearly planned before the Phillimore 
Report was published. In consequence, the proposals of that Committee have 
not been worked into the body of the text, but are added at the end of 
each section. 

Mr. Miller has given us a detailed, clear and accurate account of the hw 
of civil and criminal contempt of court. He also makes fudicious comparisons 
with American law, and is convincing in contending that the greater strictness 
of English law strikes a fairer balance between the competing interests of 
freedom of the Press and fair trial It will be recalled that in a dissenting 
note to Phillimore Robin Day favoured the sub judice rule becoming operative 
only when a case was listed as coming up for trial within two weeks. It 
seams unsatisfactory for the author to condemn this view on the one argument 
that it introduces an element of uncertainty. Occasionally his conclusions are 
obscure, as on his discussion of the media’s publishing photographs of wanted 
men at the request of the police. He states (p. 105): “It appears that an 
automatic immunity from successful contempt proceedings is not assumed 
and that an independent judgment as to the desirability and legality of 

is eoxercised.”” By whom and with what consequences? Is it really 
true that if, say, Lord Wilberforce acts as chairman in a national pay dispute, 
criticism of his performance is connected with his judicial office and so 
subject to the law of contempt (see p. 184)? The author says that it would 
be extremely difficult in practice to show that the police have no lawful 
justification for interfering with public access to a court. Is he saying that 
those police who will. not admit members of the pubHc into court for “drug ” 
cases unless they are given their names and addresses are acting lawfully? 

Those who are content with a thoughtful account of the decisions on 
ieee Creuse rt will find it in this book 

Harry STREET. 


THe CROSSMAN AFFAIR. By HuGo Youna. [London: Hamish 
Hamilton and Jonathan Cape. 1976. 224 pp. £4:95.] 


THE Crossman Diaries case is too important to be reported only in the usual 
abridged version of a law report. We need a record of the political back- 
ground, the attitudes of the defendants and the Attorney-General, the 
evidence of the many distinguished witnesses and the important parts of 
their cross-examination as well as the judgment of the Lord Chief Justice. 
Hugo Young is uniquely qualified for the task. Hitherto his occasional superb 
pieces of legal journalism have been familiar only to readers of the editorial 
page of the Sunday Times, who will remember, for example, his excellent 
profile of Lord Denning and some thoughtful legal leaders. A lawyer by 
training, direct involvement in the preperation of the defence, and political editor 
of the Sunday Times: we could expect the best in his account of the Crossman 
affairs; and we get it. j 
° What is particularly interesting is to have the whole case examined chrono- 
logically. We begin with the attempts by Gr John Hunt from the Cabinet 
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at once sought an injunction against them. i ' 
The Sunday Times was advised by Lord Lloyd of Hampetead and Brian 
Neill that it had- no defence under the Official Secrets Acts; unknown to 
them the Government was advised that it would fail f it sought an injunction 
under those: Acts because Crossman was dead. (How often before have we 
been giver counsel’s opinions before action?) Lord Widgery rejected the 
Crown argument that the parameters devised by Sir John Hunt'for this 
case constituted the law in their entirety. He let the book through and yet 
at the same time held that injunctions for breach-of confidence would lie in 
respect of government secrets, It is ‘unsatisfactory that, not for the first 
time, he should find himself bound by a weak precedent at first instance; 
the Argyll interlocutory decision on the confidentiality of marriage secrets 
could hardly be decisivo. He never. deelt with what James Comyn’ for the 
defence regarded as the most important question: “ By whom is the con- 
fidence reposed, and in whom is it repoeed?” Nobody can feel satisfied 
with the result. The scope of this extension of confidentiality to public law 
is unclear; the relevance of the Official Secrets Acts is undecided; the 
principle of Cabinet secrecy can no longer be argued to be inviolable, but 
its legal limits are unknown. Did he follow the Franks Report on-Adminis- 
trative’ Tribunals in rejecting the contention that civil servants would cease 
to give honest and frank advice if their views may be latar made public? 
Perhaps the Attorney-General deliberately presented his case in such a manner 
that if he lost publishers would still not know when they were safe to 
publish. ‘Certainly, the Attorney-General’s insistence that the book be banned 
as a whole, his disinclination to have the fudge split up the book into the 
acceptable and the unpublishable, was calculated to bring about this result. 
Significantly, he did not appeal, whereas the winners might have had they 
been free to do so. p A 

' Hugo Young brilliantly exposes the strategy of tho pertles and their 
representatives. He is as unsure as the rest of us about who' won, ` >> 


HARRY STReet. 


COMPETITION Law oF BRITAIN AND THE COMMON Marrer. By 
Valentine Korah. [London: Elek. 1975. xxvii + 311 pp. £8: 


Tus book deals with a subject which is largely neglected by undergraduate 
law courses in this country: the law relating to the control of monopolies and 
restrictive trade practices or “ competition law” as it is sometimes known. 
Under the name “ Anti-Trust Law,” it has been an established subject for 
many years in the United States. The full development of this branch of the 
law has of course occurred later in this country but it may be time to consider 
whether it should be more widely taught here. This book certainly serves 
admirably as an introduction to the subject. If it does no more than to 
stimulate a greater interest tn this area of the law amongst academic lawyers, 
the book will have achieved a great deal gi 

To describe the book as an Introductory text does not, however, do it 
justice. It is written by one of the few experts in England on competition law. 
Almost every page reveals a deep knowledge and understanding not only of 
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the law but also of the economics of the subject. This is an area where law 
and economics are closely intertwined. The lawyer with no previous knowledge 
of economics will find this book a useful guide, especially that part of Chapter 
1 entitled “ Economics of Competition and Monopoly.” 

Tho book is a new edition of a book which first appeared in 1968 in the 
Penguin ‘‘ Foundations of Law” series under the title Monopolies and 
Restrictive Practices. Much of it has been completely rewritten. Over a third 
of it now relates to EEC competition law. 

In Parts One and Two of the book, the law relating to monopolies, the 
monopoly aspects of mergers and restrictive trade practices is examined. The 
special examples given in Chapters Two and Three (the Kodak report 1966, 
the GKN/Birfteld merger 1967, and The Times report 1966) are most helpful. 
The reviewer finds the section in Chapter Six on the public interest in relation 
to restrictive practices possibly the most stimulating and enlightening part of 
the book. 

Part Three of the book is devoted to the EEC law of competition. There is 
a short exposition of the free movement of goods, persons, services and 
capital, and of the institutions of the EEC, designed for readers with no prior 
knowledge of EEC law. There is some repetition of the first chapter here. 
Indeed, it cannot be necessary to quote Article 2 of the Treaty of Rome in 
full on two separate occasions. Articles 85 and 86 are then examined, followed 
by a discussion of the enforcement of the competition rules. Industrial property 
rights are also considered in so far as they constitute an obstacle to the free 
movement of goods. 

The book is, to some extent, an exercise in comparative law. The author 
shows how two legal systems (there are also occasional references to the United 
States law) cope in different ways with similar problems. It is unfortunate 
therefore that the two are in the main kept strictly apart, with isolated 
cross-references. Not enough has been made of the opportunity for comparison. 
Admittedly, in Chapter 9, exclusive dealing agreements, specialisation agree- 
ments and patent licences are considered under the law of both the United 
Kingdom and the EEC. Although it is useful to isolate some common 
commercial contracts in this way, it is no real substitute for greater comparison 
earlier in the book. The last chapter (“Contrast between the Approaches 
Adopted by the Various Bodies described in this Book ’’) is all too sbort, a 
mere four pages. 

Nevertheless, there is a great deal in this book to be commended. Indeed, 
in dealing with the competition law both of England and of the EEC in the 


same book, it 1s unique. i 
ELIZABETH FREEMAN. 


C.LF. AND F.O.B. Conrracrs. Volume 5 of British SHIPPING 
Laws. By Davip M. Sassoon. Second edition. [London : Stevens 
& Sons. 1975. xxxvii and 472 pp. (incl. index). £17-50.] 


LOWNDES AND RUDOLF’S THE LAW OF GENERAL AVERAGE AND THE 
YoORK-ANTWERP RULES. Volume 7 of BrririsH SHIPPING LAWS. 
the Hon. Sir JOHN DONALDSON, C. S. STAUGHTON AND D. J. 
ILSON. Tenth edition. [London: Stevens & Sons. 1975. xxviii 
and 544 pp. (incl index). £17.] 

TEMPERLEY 8S MERCHANT SHIPPING Acts. Volume 11 of BRITISH 
SHIPPING Laws. By MICHAEL THOMAS and DAVID STEEL. Seventh 
edition. [London: Stevens & Sons. 1976. ci and 1,001 pp. (incl. 
index). £28-50.] 

It is a pleasure to welcome new editions of three of the standard works 

included in the excellent British Shipping Laws series. The first to appear was 
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the second edition of Dr. Sassoon’s volume on CIF. and F.O.B. Contracts, a 
mere soven years after the publication of the first edition (reviewed in Vol. 32, 
at p. 463). The format of the original edition has been retained but the 
opportunity has been taken to inchide reference to some 60 new cases drawn 
from a variety of jurisdictions and also to note the effect of two recent 
statutes, the Uniform Laws on International Sales Act 1967 and the Supply 
of Goods (Implied Terms) Act 1973. This is not intended, however, as a major 
revision of the text, but more as an interim tidying up operation made possible 
by the rapid sale of copies of the first edition. As Dr. Sassoon points out in 
his preface, this branch of the law is on the brink of radical change necessitated 
by the development of new methods of transportation. In particular, the advent 
of the container revolution has undermined the accepted rules underlying 
cif. and f.o.b. contracts and has seriously affected the availability of the 
traditional documentation. Thus the shipper of an individual package in a 
container can no longer tender the required bill of lading, nor has a solution 
been found to the problem of the negotiability of through bills of lading in 
inter-modal transport. Unfortunately the time is not yet ripe to give a 
definitive account of mich developments, since the International Chamber of 
Commerce has not completed its task of drafting model terms appropriate to 
these new forms of transport nor does a solution seem imminent to the 
problems which surround the ill-fated TCM Convention. In the meantime, 
this volume provides an excellent and comprehensive review of the existing 
law relating to theee specialised forms of contract. 

In contrast, the editors of the tenth edition of Lowndes and Rudolf on 

General Average have undertaken a thorough revision of the entire text, 
evidence of which is to be found in almost every paragraph. They are to 
be congratulated on a successful pruning operation which has removed much 
of the material of a purely historical interest from the former Part I to make 
room for more realistic examples of current problems and for new case law 
which has been more prolific than usual in the 12 years which have elapsed 
since the appearance of the previous edition. While traditionalists might regret 
the severing of Hnks with the original text of Lowndes, this is clearly the 
correct policy to adopt with what is essentially a practitioner’s book aimed 
at the average or marine claims adjuster. The overall result is that a substantial 
amount of new material hag been incorporated without any major increase 
in the sire of the volume. 
. The revision also includes full discussion of the amendments to the York- 
Antwerp Rules agreed at the Hamburg Conference in 1974, These amendments 
were largely designed to simplify and clarify the 1950 Rules and an attempt 
is made in the Hght of past history and existing rules of construction, to 
forecast the construction likely to be put upon them by an English court. 
Another innovation (though the editors clatm that it is only a reversion to 
the practice adopted by Lowndes in the early editions of this work) is the 
inclusion of a short final chapter on insurance. This is merely an outline 
account of the rights and Uabilities of insurers in relation to general average 
intended to serve as a link with the main body of marine insurance lew. 
Those interested in a more detailed study of the latter will have to lok 
elsewhere since the editors firmly belHeve that general average is part of the 
law of carriage by sea and not part of the law of insurance. Altogether this is 
a most thorough and effective revision. 

The final volume to appear was the seventh edition of Temperley’s Merchant 
Shipping Acts, where again there is evidence of substantial revision. As the 
editors report in the preface, over one third of the legislation contained in 
the 1964 edition has been repealed, while some dozen new statutes have had 
to be incorporated. Of the latter, perhaps the most important are (in 
chronological order) the Merchant Shipping Act 1964, giving effect to the 
1960 Convention for the Safety of Life at Sea; the Merchant Shipping Apt 
1970, implementing the recommendations contained in Part IT of the Pearson 
Report which sought to bring the conditions of service, discipline and general. 
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welfare of merchant seamen more into line with modern conditions; and the 
Merchant Shipping (Oil Pollution) Act 1971, imposing strict civil Lability 
on the owners of largo crude oil tankers for damage caused by ofl pollution. 

The treatment of the new material follows the pattern well established in 
previous editions of Temperley whereby statutes are analysed section by 
section and accompanied by extensive annotations which incorporate all the 
relevant case law. Such a reliable guide is invaluable in an area where the 
legislation is both extensive and complex and where an increasing proportion 
of the substantive law is to be found in subordinate legislation. In this respect 
it ls noticeable that several of the new statutes take the form of enabling 
legislation and it is consequently all the more useful to find comprehensive 
coverage of the relevant forms and regulations in the appendices. 


J. F. WILson. 


UNFAIR DISMISSAL CASES. By JOHN E. McGLYNE. [London: -Butter 
worths. 1976. xix and 279 pp. Limp £5-50 net.] 


THERE is no doubt that industrial tribunals and like bodies are doing more 
and more work—and unfair dismissal is an important part of it. Mr. McGlyne 
is to be thanked for collecting an impressively wide range of cases illustrating 
the way the law has been interpreted under the Trade Union and Labour 
Relations Act 1974, the Employment Protection Act 1975 and the Trade 
Union and Labour Relations (Amendment) Act 1976. One thing that emerges 
is that decisions of the abolished Industrial Relations Court are still of 
considerable use. The 1971 Act precludes a tribunal from entertaining a 
claim of unfair dismissal unless presented before “the ’end of the period 
of four weeks beginning ... with the effective date of termination ” (the 1974 
Act made it three months). In Hammond v. Haigh Castle & Co. Ltd. [1973] 2 
All E.R. 289 there is a valuable analysis of such questions as when a claim 
may be said to be “ presented.” Sir John Donaldson said: “In our judgment 
a claim is presented to a tribunal when it is received by the tribunal whether 
or not it is immediately dealt with upon receipt.” So, delivery by post on 
Saturday would suffice although the claim was not registered until the 
following Monday. Although Mr. McGlyne does not provide an index ' 
his general headings are very helpful—thos there are cases grouped under 
such headings as “The Reason for the Dismissal” with sub-headings like 
“Capability or qualifications” and “ Absenteeism.” Managers and union 
officials as well as lawyers should find this book useful 


FLORENCE O'DONOGHUE. 


ARCHBOLD: PLEADING, EVIDENCE AND PRACTICE IN CRIMINAL CASES. 
Edited by STHPHEN MITCHELL, 39th edition. [Sweet & Maxwell. 
1976. cxcviii and 1742 and (index) 80 pp. £30 net; circuit binding, 
£42 net.] 


THERE have been many important cases since the last edition of this work in 
1973, and an unusually large number of House of Lords cases must now be 
incorporated. In D.P.P. far Northern Ireland v. Lynch [1975] 1 All E.R. 913 
the subject of duress as a defence to murder fell to be examined by the Lords 
and Mr. Mitchell has eleven references to the case. In Hyam v. D.P.P. [1975] 
A.C. 55 a woman set fire to a house with the object of frightening her former 
lover’s new mistress but knowing that the mistress and three children were 
inside. Two of the children were killed and the woman was convicted of their 
murder. The Lords upheld the conviction and the speeches contain much 
interesting and valuable material on such matters as intent and motive. 
° D.P.P. v. Shannon [1974] 2 All E.R. 1009 redefined the law relating to 
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conspiracy. In Withers v. D.P.P. [1974] 3 All E.R. 984 the Lords decided that 
there Is no distinct class of criminal conspiracy called “ conspiracy to effect 
a public mischief.” 

Among many new statutes which have had to be incorporated are the Juries 
Act 1974 and the Prevention of Terrorism (Temporary Provisions) Act 1974. 
Mr. ‘Mitchell has, however, done much more than present new material: he 
has in particular provided useful guidance for criminal lawyers by drawing 
conclusions that may be drawn from recent case law, and of two new chapters 
one is devoted to the subject of the mental element in crime. He is to be highly 
praised for his industry and it should be recorded that this new edition is a 
most impressive illustration of the skill of British bookbinders and producers. 


F. O'DONOGHUE. 


Irisa LAND Law. By J. C. W. WYLE. [London: Professional Books 
Ltd. 1975. cxii and 914 pp. (with index). £16°50.] 
TEXTBOOKS on Irish law have never been numerous and this is particularly 
the case in the law of property. The last edition of the hitherto most recent 
general, work appeared In 1926 and has long been out of print, although 
since that date monographs have appeared on a few particular topics. Irish 
land law is probably more complicated and certainly more archaic than its 
English counterpart and the lack of textbooks for both students and prac- 
titioners has made its study and practice a formidable task. It has also led 
to a too great. reliance on English textbooks, both ancient and modem, 
with the consequence that Irish authorities have been overlooked, Irish 
legislation has not been given the attention it deserved and English solutions 
have been adopted often without due consideration of the divergent legal 
backgrounds of the two jurisdictions. l 
From a- student's point of view the absence of an up-to-date textbook 


was at Queen’s University, the doctrinal basis of the subject might be gleaned 
from Challis (with Professor Sheridan’s Irish supplement) or the 23rd edition 
of Williams and it was not much comfort to many students to be told that 
the former was a “ classic” text. The moro assiduous students might also have 
made the acquaintance of Farwell, Preston and Sugden and even American 
authors. such as Gray or Powell. For the more modern areas of the subject 
recourse could be had to Cheshire or, in due course, Megarry and Wade, 
but the absence of the 1925 legislation in Ireland often made it difficult to 
discover from such sources what law actually applied. Specifically Irish 
matters could be studied in the somewhat uneven periodical Hterature or 
from out-of-date annotations of the major nineteenth century statutes. Matters 


cohérent history of the subject in a form equivalent to that provided in 
English textbooks. The tenure of land in Ireland seems always to have 
been a contentious matter and the repeated attempts of governments over 
the centuries to provide legal solutions to political or economic problems 
essoclated therewith has created a body of law of great complexity which is 
extremely difficult for a student to unravel without expert and dispassionate 


Republic of Ireland, the Incorporated Law Society of Ireland, w 


` 
: 
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where other works have appeared recently. Throughout the book emphasis 
is placed on the historical context with good effect, and special mention 
should also be made of the historical introduction, which is a model of its 
kind and amply meets the needs outlined above. 

Like all authors, Mr. Wylie is subject to constraints. Two of his aims 
in writing the book were to provide an account of the law as it is rather 


grounds of cost. This means that on the whole the law is described in a 
conservative fashion, although it ts fair to say that there are many criticisms 
ns 


may not, however, be impressed with the number of typographical errors in 
a book of this cost. Of these the most amusing fs that Poyning’s Law was 
passed in 1954 (p. 14)! 

its value to those concerned with Irish law, this book should 
of interest to a wider readership. The full account of common law 
and equitable doctrines will be useful in those commonwealth jurisdictions, 
which, like Ireland, do not have the 1925 English legislation, if only for the 
purpose of extending the range of cases available. For comparative lawyers 


rights of re-entry (P. 277) and contingent remainders (p. 281), the acquisition 
. of easements by prescription in relation to leaseholds (p. 325), communication 
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of objects at any time prior to death in half-secret trusts (p. 444), the pre- 
sumption of advancement in relation to joint deposit receipts (p. 448), a more 
subjective approach to trusts for the advancement of religion (p. 475) and 
the modes of enforcement of securities by mortgagees (p. 585). Secondly, the 
book as a whole demonstrates very clearly the advantages and disadvantages 
of attempting to solve land tenure problems by conveyancing and other 
technical devices. Those concerned with such problems, and not merely in 


that 
courage 
Wylie himself hopes that other books will 
and planning law. Potential authors of 
example to follow. 


PRESTON AND NEWSOM’S RESTRICTIVE COVENANTS AFFECTING 
FREEHOLD Lanp. Sixth Edition by G. H. Newsom assisted by 
G. L. ‘Newsom. [London: Sweet and Maxwell. 1976. 366 pp. 
inc. index. £13.] - 


Tms new edition maintains all the qualities of clarity and practical expertise 
of the earlier editions. Among the most interesting developments discussed are 


Mr. Newsom regrets the fact that no legislative changes have yet been made 
10 years after the Wilberforce Committee Report on Positive Covenants bat, 
as to the Law Commission proposals on restrictive covenants, he now feels 
that ho substantive reform is necessary as the courts have since developed 
a slightly easier attitude towards enforcement and, as mentioned, the powers 
of the Lands Tribunal in relation to modification have been improved. That 
may well be. However, one of the objectives of thé Law Commission was to 
rationalise and simplify this area of the law, and that.t still necessary. 

The developments in the general case law of restrictive covenants are 
skilfully woven into the text, but it is to be regretted that so distinguished 
e practitioner should feel so little need to refer to periodical literature 
particularly where earlier editions have been challenged on the failure to 
consider important matters, such as the full potential of section 78, Law of 
Property Act 1925 (see Wade (1972B) 31 CL.J. 171). l ° 


G. DWORKIN. 
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CHILDREN, COURTS AND CARING. By DonALD Forp. [Constable. 1975. 
199 pp. (incl. index). £5-50.] 


THe author subtitles his book “A study of the Children and Young Persons 
Act 1969.” His authority lies in long experience as a London magistrate 
concentrating on juvenile work and his book seems likely to be of particular 
use to other magistrates taking up this speciality. Any illusions that the 
book might be an analysis for lawyers of this still only partly implemented 
piece of legislation are dispelled by the modest foreword in which the author 
disclaims “scholarship, academic respectability and reputation.” He sets the 
1969 Act in its historical context, and outlines its main provisions, illustrating 
in a very simple manner how a humane magistrate handles those appearing 
before him. He stresses the need to treat children and parents with courtesy 
and to explain to them exactly what is happening. Thus a charge of theft 
would be explained: “Tom, they say you took such-andmch from (a 
specified place) when you knew you had no right to it and that it was not 
yours.” The justification for such very simple examples ts borne out by 
frequent recollections of magistrates whom the author has observed, failing 
to follow the most rudimentary principles of. procedure, for example allowing 
a case to proceed after the police or local authority has failed to establish a 
prima facie case fust “to see what the defendant says.” 

The author’s sensitive if simple advice covers the problem of conflicting 
interests between children and parents, which has been recognised by the 
Children Act 1975 although that Act was apparently too late to receive any 
mention. Attention is also given to the handling of welfare reports containing 
information which might be damaging to a parent or child if spoken openly, 
such as reference to a child’s presence in a home where a murder followed by 
suicide took place, and the child had not understood the nature of what had 
occurred. Problems of discrepancy in handling children from different social 
backgrounds are exposed. The court in supervision and care proceedings is 
shown as a device for arbitrating between soclal workers and the families of 
children in trouble. Harmful stereotypes of social workers as “ minbakirted 
dolly birds” or “ betrousered baggages”’ are condemned but social workers’ 
shortcomings are not ignored, as in the example of one worker whose report 
made unsubstantiated allegations about a mother being a prostitute, and who 
expreased great resentment when the mother was given the opportunity of 
repudiating the allegations. 

Where there is any question of a child’s liberty being restricted the author 
shows some of the merits of a court being involved in the decision. Recent 
writing on parole and on provision for young adult offenders has discussed 
some of the problems associated with distributing control over the liberty 
of socially disruptive individuals between courts and penal or welfare 
authorities. Needy children are a category where restrictions on liberty by 
State authorities are further fraught with difficulty since such restrictions 
may be fustifled substantially in the alleged interests of the child. The author 
does not attempt to plumb these theoretical problems. However, he at least 
illustrates that though both magistrates’ courts and welfare authorities are 
made up of imperfect individuals, when it comes to controlling those on whom 
help is to be imposed, dividing the responsibility may moderate the risk of 
abuse. The 1969 Act does contain substantial risk of abuse in providing 
extensivo powers for taking children into institutions, let alone supervising 
them at home. However, the author seems surprisingly content with the 
dubious division of responsibility under the Act, whereby if a court makes a 
Care Order, the only order which allows a child to be detained in an 
institution, the local authority has virtually carte blanche to decide whether 
the child is to stay in an institution until he is 18, or, where such an order 
ig made on a young person over 16, until he is 19. 

In bringing children before juvenile courts the police may play a les 
e significant role than local authorities, but the author does see juvenile 


114 THE MODERN LAW REVIEW [Vol. 40 


bureaux as of value, particularly where racial tension may effect children, 
and in rounding up truants. His analysis of conflicts between social workers 
in the community and in institutions and between social workers, youth club 
organisers and others highlights the personal sense of insecurity suffered by 
many who have power over “ difficult children.” This leads on to a plea for 
greater involvement of the community itself in helping these children. 

. The main message of the book is the need to develop intermediate 
treatment in the community under section 12 of the Act. As in other areas 
the author fails to draw comparisons where there has been parallel experience 
and writing, here with respect to community service orders, but he 
enthusiastically expounds his own experience of individuals for whom an 
“interest hook” has been found which has helped to give purpose and 
satisfaction in life accompanied by self-respect and resulting in good behaviour 
for the future. He makes the point that imposing a requirement that an 
indtvidual should do what he really wants to do may be valuable even if he 
does not consent to it as it relieves him from the pressures of peers who 
would despise or pretend to despise him if that interest, perhaps engraving 
or.the theatre, would make him seem different from them. 


D. HARTE. 


Law AND FERTILITY IN EUROPE: a joint production of the Inter- 
national -Union for the Scientific Study of Population and the 
i Co-ordination Centre for Research and Documentation 
in Social Sciences; [Ordina Editions. 698 pp. (2 vols.) (no price 
given).] — | 
Herre and there, population law is beginning to find its way into university 
curricula. Much of the impetus for this derived from the declaration by the 
United Nations that 1974 be “ World Population Year,” following which there 
was an upsurge of interest in the role played by legislation and a steady stream 
of UN inspired literature. Slightly ahead of the trend, in fact, the United 
Kingdom had produced in 1973 a Command Paper (5258) on the Report of 
the Population Panel. 

Even so, publications are hard to come by, notwithstanding the valuable 
work of the law and population programme at the Fletcher School of Law 
and Diplomacy, Massachusetts. We welcome, then, these two volumes which 
give country-by-country reports on 21 European nations, those of Eastern 
Europe being well represented. Nothing particularly cerebral is attempted, 
although this is more than a simple tabulation of laws. The laws are all there, 
however, and for that much thanks. 

There is no index, but the format of the indtvidual chapter generally makes 
good the deficiency. Only some country reports contain a bibliography; nor is 
it indicated whether the texts referred to are available in English. The text 
of these volumes, so internal evidence suggests, was written at the beginning 
of 1975, a short appendix having been added at the end of the year. A useful 
publication, rather well done. 

i R. G. Lawson 


CYPRUS IN SEARCH OF A CONSTITUTION. By PoLyvios G. POLYVIOU. 
[Printed in Nicosia, rus, by Chr. Nicolaou & Sons Ltd. 1976. 
xvi and 440 and (index) 8 pp. £5:75.] 


Tms is Mr. Polyviou’s second book on Cyprus, which compared with his 
first, is a more detailed work dealing particularily with Constitutional 
Negotiations and Proposals between the years 1963-75. 
The author sketches the chronology of the Intercommunal talks between the 
years 1968-74, which aimed at restructuring the constitution of Cyprus.. 
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According to the author, as a result of six years of arduous Intercommunal 
talks, differences of the two sides on the Executive and the Judiciary were 
narrowed, complete agreement was reached on the Legislature and that even 
on the thorny problem of local government substantial progress was made. 
Then political agitation within the Greek Cypriot Community impeded the 
continuation of the talks which were eventually overtaken by events, initially, 
by the coup of July 15, 1974. The author compares the constitutional 
arrangements which allegedly were reached by the end of 1973 (even though 
they were not finalised and given the form of a constitutional document), 
with the 1960 constitutional set-up. 

It seems that Mr. Polyviou had the benefit of the Intercommunal Talks 
files. Part I of his book is not, however, free from unnecessary repetitions. 

Coverage is also given to the abortive Geneva Conference held after the 
Turkish military intervention of July-August 1974, though the author admits 
that this Conference is presented mainly “through the eyes of the Greek 
Cypriot Delegation.” 

The book would have been more up to date, however, had the author also 
dealt with the Vienna Talks on Cyprus, the first round of which was held 
in April-May 1975, under the auspices of the Secretary-General of the 
United Nations. 

Mr. Polyviou notes that geographical federation as a basis for a settlement 
of the Cyprus problem was accepted by the Greek Cypriot leadership in 
December 1974, though he does not approve of this decision. Then he goes 
on to discuss the criteria which in his opinion should form the basis of a 
federal system for Cyprus. However, there is no reference to the third round 
of the Vienna Talks in the course of which agreement was reached for 
movement of Turkish Cypriots from the south to the north of the island 
under the control of the Turkish Federated State of Cyprus where, incidentally, 
Turkish Cypriots have recently elected their own governmental institutions. 
As a result of this voluntary population movement, Turkish Cypriots are now 
concentrated in one cohesive geographical area in the north, setting the ` 
foundations for bizonal rather than multiregional federation. In view of this 
the author’s views regarding multiregional federation have become academic. 

Most of the issues raised in this book are poHtical rather than legal and 
therefore, law is overshadowed by politics in the events recounted by the 
author. Though the author, being a Greek Cypriot, cannot claim an attitude 
of complete detachment, his book Is of considerable interest to political 
scientists and others interested in Cyprus affairs. 


Z. M. NEDJATL 


THE CANADIAN BILL OF RiGHTs. Second, Revised, Edition. By 
WALTER S. TARNOPOLSKY. Spee McClelland and Stewart 


Ltd. 1975. xii and°351 dices, tables, bibliography 
and index. Paperback eae os 95. 


THE second edition of Professor Tarnopolsky’s work on the Canadian Bill of 
Rights maintains the high standards of scholarship set in 1966 by the first 
appearance of the book. Certainly, there have been considerable developments 
in the meantime. The Supreme Court of Canada has handed down several 
controversial rulings on section 1 (b), the “equality before the law” 
guarentee, Mr. Trudeau has proposed a Canadian Charter of Human Rights, 
to be constitutionally entrenched and binding on federal and provincial 
legislatures alike. And the derogation machinery contained in section 2 of the 
Bill of Rights was invoked in section 12 (1) of the Public Order (Temporary 
Measures) Act 1970 to combat the terrorist activities of the Quebec Liberation 
Front. All these developments, and much elss besides, are suitably blended 
e into the text. 


f i 
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In several ways the document enacted by the Canadians in 1960 is of 
peculiar interest. Here we had a legal system substantially based on the 
common law and already initiated, by virtue of its federal structure of 
government, in the mysteries of constitutional litigation. More to the polnt, 
it provides a rare example of a country adopting a Bill of Rights in mid-career 
(so to speak) and not as a result of a major political upheaval With no obvious 
international text to take “off the peg,” the Canadians had to draft their own 
Bill of Rights. 

One feels, then, that Professor Tarnopolsky has not fully appreciated the 
rarity of the animal that he has studied so intensively. He gives us only some 
tantalisingly brief glimpses into the events leading up to the enactment of the 
Bill of Rights. The overwhelming impression here is of how Httle party 
political acrimony the process seems to have generated. Again, at page 130, he 
discusses the declaration contained in section 1 that the enumerated freedoms 
“| have existed and shall continue to exist...’ (emphasis added). The 
author facetlously suggests that the italicised words were added in order to 
spare from embarrassment Canadian representatives abroad who might 
otherwise have been asked whether Canadian citizens. had never enjoyed these 
rights before. But there is a real dilemma here. If the rights already existed, 
why have a Bill of Rights at all? (There is, of course, the argument that the 
rights were respected at common law, but this would not mean anything to 
people unversed in Dicey.) And if these fundamental freedoms have so long 
been denied to Canadians, whose fault is it? It is submitted that this dilemma 
is endemic in the drafting of an unentrenched. Bill (as is the Canadian) enacted 
otherwise than at the outset of a state’s independent existence. 

. The only persistent criticism that may be made of this book is that the 
non-Canadien material might have been better selected. For example, Chapter 
8 sets out the authors incisive analysis of the recent “equality before the 
law” cases which first appeared in the Ottawa Law Review. The ensuing 
tangle of judicial opinions could have been anticipated. Alf Ross, On Law and 
Justice, p. 286, makes the point well. Such constitutional guarantees as 
“the equal protection of the laws”? may mean one of two things. That the 
law, according to its content, shall be upheld without respect of persons. But 
this is already implicit in the concept of applying a rule. Alternatively, that 
the rule itself must not be based on “unjust” or “arbitrary” distinctions. 
But, as to the meaning of these terms, quot homines, tot sententice. 

Why (at pp. 225 et seg.) is it necessary to do more than mention the Black/ 
Frankfurter controversy as to the incorporation effect of the Fourteenth 
Amendment to the United States Constitution? Again (at p. 170) the author 
assumes the restricted nature of any guaranteed rights. But this ignores the 
sustained argument, maintained both off and on the Bench of the United 
States Supreme Court, of Justice Hugo Black in favour of the absolute nature 
of mich guarantees as the First Amendment. Most surprisingly of all, no 
lessons are sought to be drawn from nan obstante clauses in other human 
rights texts, for example Article 15 (1) of the European Convention on Human 
Rights, 

This edition contains a fair sprinkling of misprints and the quality of the 
paper is poor. The bibliography is voluminous. Much of the work—for example, 
the distribution of legislative jurisdiction over human rights according to the 
headings in sections 91 and 92 of the British North America Act—will be of 
immediate interest only to Canadian readers. It would be difficult to surpass 
as a treatment of the problems thrown up by one specific constitutional text. 
Therein lies the strength and Gf it be counted as such) the drawback of 
the book. 


J. JACONELLI. 
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Law AND SocreTy. By L. C. GRERN. [A. W. Sijthofi—Leyden. Oceana 
Publications Inc-—Dobbs Ferry, N.Y. 1975.xvii and 502 pp. (incl. 
index) Dfl.68.00.] 


Law and Society is a collection of 11 papers delivered by Professor L. C. 
Green over the last 15 years. They have now been revised and updated for 
their presentation in this volume, the aim of which is to illustrate the ways 
in which law, and more specifically, public international law, has had to 
adapt to meet the changing demands of international soclety. The problems 
explored are ones often debated by international lawyers. They include the 
international responsibility of the individual, the challenge presented by 
decolonisation to traditional international law, the jurisdiction of States, 
over those responsible for terrorist activities, and the law’s response to 
changing moral attitudes. Each paper is written from a wide and interesting 
perspective and is well-illustrated with authoritles from a number of different 
jurisdictions, but the conclusions reached are familiar and do not break new 
ground. The overall impect of the collection is also reduced by the inevitable 
overlap between the various papers. 


C, M. CaINKIN 


DEFINING INTERNATIONAL AGGRESSION: THE SEARCH FOR WORLD 
Peace. By BENJAMIN B. FERENCZ. [Dobbs Ferry: Oceana. 1975. 
2 vols. $75.] 


In 1974 the General Assembly, having been seised of the issue for more than 
20 years, reached a consensus on a definition of aggression, apparently settling 
a problem that has been in the forefront of international politica since the 
early days of the League of Nations at latest. Dr. Ferencz spent many years 
as a non-governmental observer at the meetings of the Special Committee on 
the Question of Defining Aggression, having become interested in the problem 
while an Executive Counsel at the Nuremberg War Crimes Trials. Convinced 
that aggreesion fs “the greatest of all human crimes and that the cause of 
world peace would be served if those responsible, no matter how high their 
rank or station, might be held to culpable account ” (p. ix), the learned author 
resolved to provide a documentary history of the evolution of international 
efforts to achieve a satisfactory definition of this crime, condemned dogmatically 
by the International Military Tribunals at Nuremberg (Vol. 1, pp. 452-490) 
and Tokyo (pp. 548-558). It must not be overlooked, however, that to some 
extent these judgments are merely reflections of the Charters establishing the 
two Tribunals (ibid. pp. 409, 523) which declared wars of aggression to 
be crimes. 

In addition to the documents he reproduces, Dr. Ferencz has provided an 
interesting introductory comment in which he mentions some of the pre-League 
proposals for a world order system, including those of William Penn, Immanuel 
Kant, Bentham, and the Hke. In discussing the evolution of the Covenant he 
points out that this document, in order to placate the United States Senate, 
inchided at the last moment a “discordant provision” on behalf of such 
regional arrangements as the Monroe Doctrine, which “ marred the Covenant, 
antagonized many, and failed to achieve its purpose ” (p. 9). He then traces 
briefly the history of the League efforts, as well as those outside the League 
umbrella, to strengthen the League system and make aggression an inter- 
national crime. While he very briefly comments on the Japaneses attack on 
Manchuria, which he says “most states considered to be a clear act of 
aggression ” (p. 27), although no action under Article 16 was ever taken, he 
makes no reference to Mussolini’s earlier assault upon Corfu. As to the 
Tialian aggression against Ethiopia and the only attempt made by the League 
, to invoke sanctions, this is completely ignored, although almost the whole of 
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the final page of Dr. Ferencz’s survey of the League is devoted to the Soviet 
attack on Finland and the League’s expulsion of the Soviet Union from 
membership (p. 36). The second half of Dr. Ferencz’s introduction entitled 
“The Aftermath of World War IL” is concerned with the San Francisco 
Conference and the war crimes trials, although he gives no indication that, 
apart from the two international military tribunals, other nations than the 
United States were also concerned with such trials and the problem of 
aggression. 

It is always difficult to comment upon a collection of documents, for every 
editor ig entitled to make his own selection. Thus, Dr. Ferencz includes the 
text of the proposed Litvinoff definition of 1933 (Vol 1, p. 199) as well as 
the Convention for the Definition of Aggression between the Soviet Union, 
Roumania, Poland and others, of 1933 (iid. p. 255), as well as the similar 
treaty between Afghanistan, Iraq, Iran and Turkey of 1937, and the Soviet- 
Lithuanian Treaty of 1933 (p. 265). He does not, however, incinde the text 
of any of the nonaggression treaties signed by Germany, even though these 
were the basis for the charge relating to crimes against peace before the 
Nuremberg Tribunal, the relevant sections of whose judgment he reproduces 
(pp. 452 et seg.). 

Perhaps the most interesting document of all is the one with which the 
collection closes—the Consensus Definition of 1974, of which the author says 
“Tho Security Council cannot disregard its strictures, and acts which fall 
within the scrutiny of its frame now run a greater risk of condemnation than 
before. What is leid down as a guide is apt to rise up as a binding norm of 
international behavior. Those who have the destiny of others in their power 
become more responsible to the people as the definition of aggression enables 
the public better to understand, judge and influence the action of states taken 
in the name of self-defense and the maintenance of peace. No national leader 
can afford to ignore the workl’s opinion. The possibility that decision-makers 
may personally be held to culpable account cannot fail to have some impact 
on their thinking and their conduct” (VoL 2, p. 51). Looking at the world 
since the adoption of this definition leads the reviewer to suggest that Dr. 
Ferencz may be over-sanguine. Moreover, in view of the statement in the 
definition (Article 7) that “ Nothing in this definition... could in any way 
prejudice the right to self-determination, freedom and independence... 
particularly [of] peoples under colontal and racist regimes or other forms of 
alien domination; nor the right of these peoples to struggle to that end and 
to seek and receive support... ,” the writer does not share the view that “ the 
definition . . . mirrors the political maturity of states as they are today,” 
although he is prepared to accept the comment that it “ reflects the fears and 
doubts of a world community still In diverse stages of evolution and growth, 
in which short-term gain is often viewed as more important than long-term 
survival” (ibid.). It is these very considerations that make the reviewer 
question whether anything has in fact been achieved, other than as a simple 
ideological sop, which will merely enable the majority of the irresponsibles to 
give vent to their emotions ever more readily in the guise of United Nations 


L. C. GREEN. 


LEAGUE OF NATIONS CONFERENCE ON THE CODIFICATION OF INTER- 
NATIONAL Law, 1930. Edited by SHABTAI ROSENNE. [Dobbs 
Ferry: Oceana Publications Inc. 1975. 4 vols. $40.00 per 
volume. ] 

Tue work of the International Law Commission aimed at the progressive 

development and codification of international law brings home to one tht 

difficulty of evolving agreed texts for adoption by more than 100 states. Much , 
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of its work reflects the hesitanctes of the new states in so far as the inter- 
national law of the older sovereignties are concerned. It must not be thought, 
however, that were these new states not in existence or were thelr views 
disregarded, the situation would be any simpler. Those aware of the history 
of the League of Nations in this fleld and the failure of its 1930 Codification 
Conference will recall the difficulties that existed then when dealing with issues 
which are still under discussion. 

Dr. Rosenne has for some years now been concerned with reprinting and 
commenting upon the documents produced by international codification 
conferences and he has now turned his attention to that held at The Hague 
in 1930. This Conference dealt with nationality, territorial waters and respon- 
sibility of states for damage done in their territory to the person or property 
of aliens. The record of the Geneva Conferences on the Law of the Sea as 
well as that of Caracas, with its continuing saga at Geneva and New York, 
reiterates that the problems of the territorial sea have been with us for a 
long time and are probably no nearer settlement today than they were 50 years 
ago. As regards nationality, recent decisions of the- Supreme Court of Israel 
concerning the Law of Return and the definition of a Jew, as well as problems 
relating to British immigration law, patrials and Commonwealth status, remind 
us how difficult and topical are issues concerning nationality. In so far as 
state responsibility is concerned, drafts in this field have been prepared for the 
International Law Commission (1971-72); the Inter-American Judicia! Com- 
mittee (1961-65); the Asian African Consultative Legal Committee (1961); and 
the American Law Institute (Restatement, 1965), Moreover, the recent events 
at Entebbe in connection with the hijacking of an Air France aircraft and the 
role of Uganda’s president and troops indicate how important it is to clarify 
the law on this subject as soon as possible. 

Any person or institution concerned with the development of the law on 
these issues, or in ascertaining some of the more lasting reasons for non 
agreement, will’be thankful to Dr. Rosenne end his publishers for having 
provided in such easily usable form the records of the 1930 Conference, 


L. C. GREEN. 


CORRESPONDENCE 


THE EDTTOR, 
Tae MODERN Law REVIEW. 


Deer Sir, 

Professor Sawer in his review (M.L.R. September 1976) of my book (Public 
Law in Northern Ireland) rightly criticises me for being intolerant towards 
Bentham, Austin, Kelsen, Hart and other “ legal positivists.” J deeply regret it 
and recognise that they deserve much more understanding and respect than I 
gave them. 

I regret, equally, the “ irritating and infuriating ” features of the book which 
were due to its anti-Western, anti-British and anti-loyalist bias. I feel sorry 
that I was unable to give prominence to the British liberal tradition, dating 
from Locke, for which I have always had sub-conscious admiration. In any 
case, I have now been able through a long period of re-appraisal to under- 
stand and appreciate genuinely the values and modes of thought of the people 
in Britain and Northern Ireland. Of this there is no doubt. For similar reasons, 
my over-concern with the rights of the individual had led me to overlook the 
difficulties of the armed forces in dealing with physical violence. I wish I had 
taken into account adequately the viewpoint of the latter in stating the legal 

odltion 
: Professor Sawer attributes to me “a belief that I.R.A. terrorism is les 

e serious than commonly thought or that it is justified.” I wish to deny any such 
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belief. The mere thought of holding such a belief revolts me because it is 
wholly repugnant to my personal beliefs.: The reader will find 


violently even as a defensive measure.) Professor Sawer gives two grounds for 
his view. First, my “tone” on the discussion on “ preventive detention”: 
He surely knows that persons so held consisted of alleged LR.A. men as well 
as those in loyalist organisations. Second, the loyalist violence. I recognise 

that I gave undue prominence to it in chapter 13 in the wake of the 
loyalist strike in 1974, undue because R.A violence has been considerably 
. I regret it very much. However, that prominence given by me docs 
to a belief attributed to me by him. The fact of the matter 
obvious from the whole book, my concern, perhaps, over- 
original Irish (including protestant) culture had led me (like 
to compere the moral qualities of Gandhi, Che and some 
and to overlook the nature and magnitude of LRA. 
me, never meant that somehow I regarded I.R.A. violence 
alone justified. I merely regarded such violence as a separate 
not directly relevant as not called for by the context. Moreover, the 
in its essential aspects, on “ preventive detention ” was written by me 


RS PIE Reg 
aie 
oe 
sas ge 


in the chapter. ; 

If this impression has nevertheless been conveyed by me that.J did not want 
to face up to the LRA. violence, I am sorry and wish to correct that 
impression. 

Finally, Professor Sawer in his highty objective and erndite and yet generous 
review speaks of other legal books as suffering from “ aridity,” etc. I hope he 
does not include in his Hst Professor Calvert's, Constitutional Law in Northern 
Ireland, which was published before the troubles began and which still remains 
a most stimulating book and the only standard work in the field. 


Yours sincerely, 
JAGAT NARAIN 
Faculty of Law, ; 
Queen's University of Belfast, 
Belfast. 
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CHILDREN IN CARE AND THE 
CHILDREN ACT 1975 * 


Ir may seem paradoxical that, at a time when it has become 
unfashionable to speak of parental “ rights ” over children ! legisla- 
tion is passed putting the law respecting “ rights” over children 
into a state of unprecedented complexity. The reason is that, although 
securing the child’s welfare is now the dominant aim of our child 
law, there is no shortage of persons claiming authority to decide 
where a child’s welfare lies. Nowhere is this more true than where a 
child comes to the attention of the welfare authorities. Social workers 
(of many kinds), doctors, psychiatrists, lawyers, guardians ad litem, 
judges, magistrates, foster-parents, step-parents and even natural 
parents may be in contention over the right to decide the child’s 
future. All may indeed have a part to play, but the task of ascribing 
their respective roles and powers is formidable. The Children Act 
1975 (hereafter, “the 1975 Act”) represents a major attempt to 
provide the requisite framework for the foreseeable future. Although 
substantially based on the Report of the Departmental Committee 
on the Adoption of Children (Houghton Committes),? the Act is 
not confined to adoption. This article seeks to examine and assess the 
impact of its provisions on the legal position of children in care 
of loeal authorities and voluntary organisations. The Act will be 
implemented in stages, and reference will be made to the latest 
intentions of the government on this where relevant, but the exposi- 
tion will be on the assumption that the Act is completely in force. 


THE CHILDREN Act 1948 AND THE VOLUNTARY PRINCIPLE 


The foundations of the legal framework within which children are 
received and kept in care by local authorities were laid by the 
Children Act 1948 (hereafter, “ the 1948 Act ”) and it is upon them 


* Since the completion af par abet a oe sha ied ed alag 
ee Adoption Act 1976. The original references 
where 


relevant. 

1 Seo J. C. Hall, ee ee eee [1972B] C.L.J. 248; in 
M. v. M. [1973] 2 All E.R. 81, the Divisional Court referred to access as a right 
of the child, not the parent. 

2 Cmnd. 5107 (1972). 
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that the structure of the 1975 Act rests. If the scheme is to function 
properly, the ground rules must be correctly applied. Section 1 (1) 
of the 1948 Act places on local authorities a duty to receive a child 
into care where “it appears” to them that certain conditions 
exist.’ The duty is to receive the child. One does not properly 
“ receive ” something unless it is voluntarily given. If the authority 
wishes to “ take ” the child * against a parent’s will, it may remove 
the child to a “ place of safety ” and bring proceedings for a care 
order “ committing ” the child to its care.’ The voluntary nature of 
reception is confirmed by section 1 (3) of the 1948 Act: 


s. 1 (3) Nothing im this section shall authorise a local authority 
to keep a child m their care under this section if any parent or 
guardian desires to take over the care of the child. . . 


Since the retention of the child becomes unauthorised when a 
parent mdicates his desire to have the child, it seems obvious that 
the initial reception is authorised only if it is voluntary.* The 
voluntary nature of the transaction is underlined by the absence 
of any formality indicating the point at which the child comes into 
care. Whether a child is considered “in care” from the moment 
he leaves his home with a social worker or only when he is admitted 
to a children’s home is of little consequence when a parent may 
recover him at any time by an equally informal expression of 
“ desire.” Nor would it be consistent with voluntary, informal 
admission if the authorities could retain the child against his parents’ 
wishes. That might even be regarded as a fraud on the parents. 
Section 1 (3), it seems, was mtended to put this beyond doubt and 
this is supported by section 2, which provides a formal procedure 
(“ section 2 resolution ’”) by which the authorities may compulsorily 
retain a child initially received voluntarily. The procedure includes 
special safeguards for parents.’ It is noteworthy that section 1 (3) 
is expressly excluded with respect to a parent on whose account a 
section 2 resolution is passed.* 

The scheme was clearly understood in this sense by Lord Goddard 
C.J. in Re A.B.’ But he uttered a dictum which was later to lead 


aun ah gk tae rs nage se a pa Ra erage an 
tly . from 


accommodation, 
ei that intervention is necessary in the child's interests: Children Act 1948, 
s. 1 (1). 

4 Seo the distinction between “ recefving” and “ taking” in H. Bevan, The Law 
Relating to Children (1973), p. 146 and Clarke Hall and Morrison on Children (1972), 
p. 882. 

3 Children and Young Persons Act 1969, s. 1 and related provisions. The proceduro 
is described in Bevan, op. cit. p. 54 et seq. A place of safety order is not however, 
a necessary prerequisite for a care order. 

€ “Your Lordships will notice that the local authorities are not entitled under 
clanse 1 to remore a child from the care of the parents against their wishes,” per 
Lord Jowttt L.C., H.L.Deb., Vol. 153, col. 918. 

T Discussed below. 

3 C.A. 1948, 2 3 (2, now CA. 1948, s. 2 (6) (new) by virtue of Children Act 
1975, 8. 57. ® [1954] 2Q.B. 385. 
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to confusion. He said that, on reclaim by a parent of a child in 
voluntary care, “ the local authority must hand the child over to 
the parent.” ** In a later case Pennycuick J. said that “ section 1 (3) 
imposes no mandatory obligation to return the infant to the infant’s 
parents.” 24 In Krishnan v. Sutton London Borough Council * Goff J., 
supported by the Court of Appeal, preferred Pennycuick J.’s view. 
It must be stressed that Pennycuick J.’s statement was made in the 
context of a decision that, on reclaim by a parent, the court’s ward- 
ship jurisdiction becomes fully exercisable. He did not question the 
accepted meaning of section 1 (3) and, indeed, stated that, on reclaim, 
“the common law rights of the mother revive.” *? On his view of 
the law the following propositions might be advanced: 

On reclaim of a child in voluntary care, the local authority having 
lost its authorisation to keep the child, it follows that: (a) a parent 
may lawfully recover his child by self-help or (subject to the child’s 
welfare) in an Aabeas corpus application against the actual custodian; 
(b) the child is no longer in the “ care ” of the authority. 

But neither proposition is certain. One reason, surprisingly, is 
that two decisions have denied the premise that a local authority 
necessarily loses its authorisation to keep the child on reclaim. In 
Cheetham v. Glasgow Corporation * Lord Dunpark said, in relation 
to the identical Scottish provision: 

“While I am expressing obiter dicta, I may add that I read the 
clause in section 15 (3) of the Social Work (Scotland) Act 1968 ** 
saving the right of the parent or guardian to take over the care 
of the child in the care of a local authority as subject to the 
overriding duty imposed by subsection (2) ** to ‘keep the child 
in their care so long as the welfare of the child appears to them 
to require it.’ This interpretation... is consistent with 
English authority (see Krishnan) and with the decisions taken 
by the Glasgow Corporation in this case....” 


The Krishnan case does not, however, support the interpretation 
alleged, and indeed this very point was expressly left undecided.*’ 
The court there merely refused a mandatory injunction against a 
local authority which could have ordered it to compel foster-parents 
to return to her parents a 17-year-old girl agamst her wishes. It is 
somewhat astonishing for the judge to find support for his interpreta- 
tion from the actions of one of the parties. Nor is it easy to see 
how section 1 (3) can be read subject to section 1 (2) when the 
former commences “‘ Nothing in this section shall authorise... ” 





1@ [1954] 2 Q.B. 385, 397; seo also Re S. [1965] 1 AD ER. 865, 868 per Lord 
MR. 


Denning 
11 Re K. R. [1964] Ch. 455, 461. 
12 [1970] Ch. 181. 
13 [1964] Ch. 455, 461. 
14 1972 S.L.T.(Notes) 50; Outer House, Court of Session. 
15 to C.A. 1948, s. 1 (3). 
16 Equivalent to C.A. 1948, & 1 (2). 
e 17 [1970] Ch. 181, 185 per Goff J. 
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and the latter is expressly made “ subject to the provisions of this 
Part . . . .” In Halvorsen v. Hertfordshire C.C.'* the Divisional 
Court sought to outflank section 1 (3) by another route. Lord 
Widgery CJ. stated that 


“at first reading it seems that the power of the local authority 
under section 1 (1) cannot be exer if the parent or guardian 
desires ... to take over the care of the child. ... The 
answer ...is that when section 1 (3) refers to a ent 
Or guardian desiring to take over the care of the child. that 
must be a parent or guardian who is not disqualified by section 
1 (1) (b) from being fit to take care of the child. . . . It would 
be quite astonishing if, notwithstanding that the child had been 
taken [sic] into the care of the local authority, the parent could 
immediately demand its return. Indeed, there is authority to 
Show that such a right could not exist. There would be no 
security of action if the parent, having surrendered the child 
under section 1 (1) could immediately claim it back again under 
section 1 (3).”’ 


There are powerful objections to this reasoning. The conditions 
in section 1 (1) of the 1948 Act are in no sense “ disqualificatory.”’ 
They simply specify the circumstances under which the authorities 
have a duty to receive a child into care if the parents so wish. 
“ Disqualificatory ” conditions are to be found in section 2 of the 
1948 Act and section 1 of the Children and Young Persons Act 1969, 
together with provision for judicial review. Fortunately, the Court 
of Appeal ° later disapproved of the reasoning in Halvorsen and 
appeared to reinstate the interpretation of section 1 (3) as hitherto 
understood. Cheetham remains inconsistent with the voluntary 
principle, and it is against the background of that principle that 
many of the provisions of the 1975 Act must be understood. 

If the views expressed in Cheetham and Halvorsen are wrong and 
a local authority loses its authorisation to keep a child on reclaim, 
then proposition (a) follows. But proposition (b) does not necessarily 
do so. The point is of importance because an authority can pass a 
section 2 resolution only with respect to a child in its care. In 
Re S.™ Pearson L.J. said that “if the power to keep the child in 
their care ceases under section 1 (3) it is at least arguable that there 
is no power to make an order [sic] under section 2.” In Krishnan 
Goff J. said that he did not share this difficulty. Goff J.’s position 
must rest on the view that, whether or not the authority loses its 
authorisation to keep the child on reclaim, the child nevertheless 
remains in its care until actual custody passes to the parents. Two 
arguments support this: (a) section 1 (3) does not state in terms 
that a child leaves care on reclaim: (b) “ care ” should be interpreted 


18 (1975) 5 Fam. Law 79. 

19 Ð. v. B. (1976) 6 Fam. Law 78. 

20 This point was conceded in Halvorsen. 

at [1965] 1 AD ER. 865, 871. : 
23 [1970] Ch. 181, 186. 
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as meaning “ actual custody.” Support by analogy is found in section 
88 of the 1975 Act, which provides that a child is in care of a voluntary 
organisation if the organisation has “actual custody” of him or, 
having had such custody, “ has transferred that custody to an 
individual who does not have legal custody of him.” a3 Actual 
custody ” means the “ actual possession ” of the “‘ person ” of the 
child.** On the other hand, it is common local authority practice to 
consider that a child has come into its care from the time this is 
agreed between the authority and the parents. If agreement alone 
brings a child into voluntary care it seems that severance of the 
agreement by the parent should terminate care under section 1, 
whoever has actual custody of the child. The retention of the child 
may not be unlawful, but it would no longer be authorised by section 
J and a section 2 resolution cannot be founded on care which is not 
authorised by that section. Presumably an authority could not 
improperly remove a child from a parent and thereupon acquire 
jurisdiction to pass a section 2 resolution on the basis of de facto 
custody. It is unfortunate that space was not found in the 1975 Act 
to resolve this difficulty.” 

A voluntary organisation has no special powers over children. It 
does not follow, however, that the organisation is bound to return 
a child on reclaim by a parent or that a court is bound to order it. 
As early as 1891 it was enacted that, if a parent “ has abandoned or 
deserted the child ” or “‘ has otherwise so conducted himself that the 
court should refuse to enforce his right to the custody of the child ” 
the court might refuse to award him the child.** Today the matter 
would be decided according to the welfare principle.*” But these 
organisations have neither the powers nor the duties imposed on 
local authorities by the 1948 Act." Their exercise of parental 
responsibilities can depend only on voluntary delegation by parents 
or guardians. Under the 1975 Act, however, they will in certain 
circumstances be able to exercise parental rights on their own 
account even to the extent of consenting to a child’s adoption. 


“ Children Who Walit ” 


When the Houghton Committee reported, there was little detailed 
information about how the child care system was operating. Surveys 
carried out by the Home Office for the Committee ** showed that a 
relatively small number of children in voluntary care are reclaimed 


23 C.A. 1975, & 88 (a) (b); operative 1 January 1976. 

24 C.A. 1975, s. 87 (1); operative 1 January 1976. 

25 It is notable that authorities are not required to give advance notice to parents 
of their intention to pass a section 2 resolution: C.A. 1948, s. 2 (2) (new). This might 
indicate that jurisdiction to pass the resolution would cease if a parent reclaimed 
on notice. 





recetving 

26 Custody of Children Act 1891, s. 1. 

at J. v. C. [1970] A.C. 668. 

28 See Leeding’s Child Care Manual for Social Workers (1971), pp. 118-119 
29 Cmnd. 5107 (1972), Appendix D. 
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by parents against an authority’s “ strong advice ” * and that only 
a very small proportion of children in foster homes for over five 
years are discharged from care.*! Between publication of the Com- 
mittee’s Report and the enactment of the 1975 Act the results of a 
more elaborate survey of children in care by the Association of 
British Adoption Agencies was published.*? The main purpose of the 
study was to discover whether a significant group of children in care 
existed who needed a substitute home but for whom none had been 
found. The published results are marshalled to indicate an answer to 
that question, but a more general picture of children in care emerges. 
It appears that some 60 per cent. of children under 11 who have been 
in care over six months are not likely to be returned to their families.** 
Many will be boarded-out on a long-term fostering basis, others will 
be placed for adoption and others remain in residential care.“ It 
seems that between 10 and 20 per cent. of these children are in 
voluntary care.** There was a wide and apparently inexplicable 
variation in the extent to which authorities used section 2 resolu- 
tions.** Of all the children, 22 per cent. were adjudged to be in need 
of a substitute home, mostly on a fostering basis.” The difficulty in 
finding these children foster and adoptive homes may partly lie 
in parental attitudes. Of the children needing placement, 25 per 
cent. had one or more parent opposed to fostering, whereas this 


the child should be fostered or adopted ** but other factors were 
also present. Perhaps the most significant was the presence of a 
sibling,“ but behavioural problems and colour were also relevant. 
Only 19 per cent. of the children needing placement saw at least 


37° In the year ending March 31, 1968, 455 children in voluntary care in England 
and Wales were so reclaimed; that is 0-6 per cont. of the total number in care that 
year. Only 66 of them had been in care for more than two years. It is not stated 
how long the others had been in care nor why section 2 resolutions had not been 
passed: Appendix D, para. 5. 

31 In a random sample of authorities, 3,465 children had been boarded-out for 
above 5 years; in one year, only 38 such chidren wero discharged from care. In 
ee aap race aaa a 
remain fn the foster bome: Appendix D, para. 

recy A sc yaaa Wait (1973). 
social workers’ estimate: Table IV 3, p. 39. 


3¢@ pp. 32-33. 

3T p. 55; Table VI 1, pp. 
28 Table V 7, p. 60. 

3% Table B1 xvi, p. 138. 

48 pp. 56, 64. 
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one parent frequently; 41 per cent. of those for whom residential 
care was thought suitable had this contact, but only 10 per cent. of 
those boarded-out did.* 

It cannot be claimed that this evidence provides a compelling case 
for extensive increase in local authority powers. A number of 
children appear to drift from temporary into permanent care with- 
out a clear decision as to who is parentally responsible for them. 
If boarded-out long term, a child’s contacts with his parents are 
likely to cease. In some cases parental objections to adoption or 
fostering may deter suitable placement, but equally such objections 
may be reasonably based, as where the placement would separate 
siblings. Cases occur where authorities return children on reclaim 
against their own inclinations, but this seldom happens when the 
child has been in. care long; we do not know how often it happens 
in a very kar term case, why a section 2 resolution was not 
passed or a “ place of safety” order sought. The vast majority 
of children | coming into care are returned to their families, mostly, 
presumably, within six months.* It is against this background that 
what follows must be assessed. 


The voluntary principle, parental rights and time limits 


Local authorities are obliged to review the cases of children in 
their care at six monthly intervals as far as this is “ practicable.” ** 
Rowe and Lambert show that many authorities do not manage to 
keep to this time-table, and if they did, the reviews “ did not neces- 
sarily result in action.” “ Many of the provisions of the 1975 Act 
are designed to counteract this indeterminacy by putting limitations 
on the voluntary principle after specifled time periods. The result 
is to strengthen the position of those (be it local authority, voluntary 
organisation or foster-parents) who have had responsibility for the 
child during those periods. The British Association of Social Workers 
has criticised time-limits. It is said that they encourage the belief 
‘that someone who *‘ possesses ” a child acquires thereby a posses- 
sory right to him; that the distinctive nature of the fostering 
relationship will merge with adoption; that parents would be impelled 
to remove their children from satisfactory conditions to avoid the 
effuxion of the period; that time periods are difficult to measure.“ 

Yet it cannot be satisfactory that the allocation of responsibility 


íl p. 56. The low contact between parents and children boarded-ont has been 


Holman, Wrading in Children (1973). For a survey of recent researches, 
M. D. A. Freeman, The Children Act 1975 (1976), Introduction and General Note. 

42 52,680 children came into care in the: 12 months to March 31, 1974. In the 
samo period 36,980 children went out of care because they “ became self-supporting 
or [their] care was taken over by a parent, guardian, relative or friend.” D.H S.S., 
Paes e EAA ae cles (Mae I, Cmnd. 6147. 

43 CLY.P.A. 1969, s. 27 (4); CA. 1975, Sched. 3, pare. 71. 

44 Op. cit. pp. 92-93; 107. 
>» 45 British Association of Social Workers, An Analysis of the Children Bill, p. 18; 
seo also Mr. Bennett, H.C. Standing Committee A, cols. 396-398 (July 22, 1975). 


128 THE MODERN LAW REVIEW [VoL 40 


for decision-making affecting the child’s future should remain in 
perpetual uncertainty. It has been argued that this uncertainty con- 
tributes to the high failure of fostering relationships ** and, indeed, 
that greater security in these relationships might dispel the reluctance 
of some foster parents to allow parental visits." In any event, 
although damaging attempts to reclatm children after long term 
care may be rare, children must be protected against even this 
eventuality. It may be said that the reason for the paucity of such 
occurrences is the lack of formal interference with parents’ rights, 
who are therefore content to allow things to drift. It may be true 
that the instigation of formal processes leading to abridgement of 
parental rights might precipitate reclaim and for that reason I 
have elsewhere suggested that parental rights should pass “ quietly ” 
to welfare authorities by operation of law after specified periods, the 
parents remaining free, however, to seek the return of the child by 
judicial determination that this would be in his best mterests.** But 
apart from the requirement of notice before reclaim under section 
56 © the policy of the 1975 Act has been to confer powers on local 
authorities and foster parents to mitiate procedures which can lead 
to the strengthening of their positions yis-d-vis children whom they 
have cared for over specified time periods. The effect of this policy 
on long-term placements remains to be seen. 


LIMITATIONS ON THE VOLUNTARY PRINCIPLE 
(a) Notice before reclaim. Children Act 1975, s. 56 ** 


This section adds new sections 3A and 33A to the 1948 Act. It 
becomes an offence for a parent or guardian of a child who has 
been in the Voluntary care of a local authority or has been in a 
voluntary home or is boarded out by a voluntary organisation for 
at least six months to remove the child without the consent of the 
authority or organisation without having given at least 28 days’ notice 
to the authority or organisation. Previously an offence was com- 
mitted only if the child removed was subject to a section 2 resolu- 
tion.*? The new provision removes from parents the opportunity 
to use self-help to recover their children within the period of notice, 
but presumably this revives when the notice expires. The new pro- 
vision was thought necessary in order to prevent children in 
voluntary care being handed over to reclaiming parents in deleterious 


46 Rowe and Lambert, op. cit., pp. 108-112. 

47 M. D. A. Freeman, op. cit., General Note, however, considers that strengthen- 
Ing the foster-parents’ posttlon wil discourage them from maintaining the 
rela 


48 J. M. Eekelaar, ‘‘ Deprivation of Parental Rights: Legislative contrasts in 
Sa gr aa a al (1973) 4 Fam.L.Q. 381. 

4® See below. 

3% Operative from November 26, 1976. 

51 CA. 1948, s. 3 (8); inserted by Children and Young Persons Act 1963, m. 49% 
64 (1) and Sched. 3, para. 38. 
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situations which it seems some local authorities, ignorant of the 
ruling in Krishnan, thought they were obliged to do.** In view of the 
decision in Krishnan it may be wondered whether the new provisions 
make any significant change. Harnessing the criminal law on the 
side of the authorities, is, however, likely to mcrease their resolve 
to resist the demands of an insistent parent. Voluntary organisations 
too, might benefit in this way. It is somewhat surprising that there 
is no provision for the issue of a warrant by a magistrate for the 
recovery of a child who has been removed contrary to the new 
provision, although such provision is made for the recovery of 
children who had been committed to care or with respect to whom 
a section 2 resolution had been passed.** If an authority wishes 
to retain the child after the 28 days elapse, they must take further 
measures. One possibility is to procure the passage of a section 2 
resolution." This may well, in practice, be delegated to a sub- 
committee of the Social Services Committee * which could be 
activated extremely rapidly. But the problem discussed earlier, 
whether jurisdiction exists to pass the resolution, remains because 
the new provision does not amend the effect of section 1 (3) of the 
1948 Act that the authority loses authorisation to keep the child 
in care on parental reclaim. It would indeed be ironic if the juris- 
diction existed with respect to a child in the custody of a voluntary 
organisation °* but not a child in its own custody. It is clearly 
desirable that the jurisdiction should exist at least during the 28 
day period and it is unfortunate that this has not been put beyond 
doubt. An alternative procedure, available if there is real concern 
for the child’s safety if returned, is to apply to a justice of the peace 
for an order authorising the detention of the child in a “ place of 
safety ” for a period of up to 28 days. The child may then be made 
subject to a care order or an interim care order.” Examples of the 
use of place of safety orders to retain children presently in voluntary 
care or in hospital can be found in the N.S.P.C.C. study of 
“ battered ” children,®* and this procedure might be thought prefer- 
able to the section 2 resolution since the continued retention of the 
child must be authorised by a court. But the local authority might 
well take the view that it is inappropriate to make a place of safety 
order respecting a child who is presently in a local authority home 
or in hospital because the procedure is confined to removing children 


52 The example was put to the Standing Committee of the drunken parent 
reclaiming his child at night: H.C. Standing Committee A, col. 544 (July 29, 1975). 

53 C.A. 1975, s 67. 

54 This may be done also with repect to a child fin care of a volun 
organisation if the organisation so requests: C.A. 1975, s. 60, discussed below. 

55 The validity of such sub-delegation may be considered doubtful. See Re L. (A. C.) 
[1971] 3 All E.R. 743. 

58 Which it does as a child is in care of the organisation so long as it has actual 
custody of him: C.A. 1975, s 88 (a). 
© §7 CY P.A. 1969, 8. 28. 

58 At Risk (1976), p. 109. 
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from existing danger, a view supported by judicial dictum.** It is 
deplorable that doubt should exist on the legality of a procedure 
which is clearly sometimes thought essential for the safety of 
children, and it would have been wise to have amended the 1969 
Act to permit the child to be held in a place of safety where his 
removal therefrom is likely to be dangerous to him.** It should be 
observed that a care order transfers parental “ powers and duties ”’ 
from the parents or guardian to the authority.** 


(b) “ Freezing ” on application to free child for adoption. Children 
Act 1975, ss. 14 and 29 


Section 14 of the 1975 Act introduces the important new procedure 
whereby a child may be “ freed for adoption ” by court order prior 
to placement. Normally it will be done with parental agreement 
and will provide a significant, alternative procedure to the existing 
adoption process. However, if the child is in the care of an “ adoption 
agency ” (which includes local authorities and approved voluntary 
societies) ** the agency may unilaterally apply for an order freeing 
the child for adoption provided simultaneous application is made 
that the court dispense with the parent’s agreement to adoption.“ 
While the application is pending, no parent or guardian “is entitled, 
against the will of the person with whom the child has his home, 
to remove the child from the custody of that person except with the 
leave of the court.” “ Enforcement is by criminal sanction.** This 
power exisis as soon as the child comes into the care of an agency 
(no mmimum period is specified), but the question agam arises 
whether a local authority has jurisdiction to make an application 
under section 14 (2) once a parent has reclatmed the child. A volun- 
tary society may certainly do so, so long as the child is in actual 
custody. If this can be done, the agency could use this power 
effectively to extend the 28 day notice imposed by section 56 by 
applying under section 14 (2) without intending to proceed with the 
application at hearing but simply to give themselves time to pass a 
section 2 resolution (where this can be done). Authorities who 
wish to convert voluntary into involuntary care will have the option 
whether to achieve this by obtaining an order freeing a child for 


oo. A (Kesteven), ex p. Mf. (a minor) [1976] 1 All ER. 

se An example may be found in the Manitoba Child Wolfare Act, RS.M. c. 80, 
8. 6 (2). Seo (1973) 4 Fam.L.Q. 381, 389. 

$1 C.Y.P.A. 1969, s. 24 (2). 

$2 Sections 14 and 29 were replaced by sections 18 and 27 respectively of the 
Adoption Act 1976. Section 29 became operative on November 26, 1976; no dato 
has yet bean spectfied for section 14. 

a CA. 1975, s. 1 (4); subsequently Adoption Act 1976, s. 1 (4). 

H CA. 1975, 8. 14 (2); subsequently Adoption Act 1976, s. 18 (2). 

as C.A. 1975, s. 29 enacting s. 34 (2) (new) into the Adoption Act 1958; sub- 
sequently Adoption Act 1976, s. 27 (2). 


se Adoption Act 1958, s. 34 (3) porte errata ey T aad dred 1976, s. 18 (3). 
See C.A. 1975, s 30 for provisions regarding recovery 
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adoption, using the section 2 resolution procedure or, possibly, by 
bringing care proceedings. Factors relevant to this choice are 
considered later. 


(c) Assumption of parental rights. Children Act 1975, ss. 57 and 60 © 


Section 57 of the 1975 Act re-enacts, with amendments, section 
2 of the 1948 Act. It sets out the conditions which must appear to an 
authority to exist with respect to a child “in their care” which 
entitle it to pass a resolution assuming parental rights.** Section 60 
allows an authority to pass such a resolution on the same grounds 
regarding a child in care of an incorporated voluntary organisation 
provided the organisation ‘has requested” this. In this event 
parental rights and duties vest in the organisation. This goes further 
than the recommendation of the Houghton Committee, which was 
that the parental rights should vest in the authority “ on the under- 
standing that the voluntary society continued to care for the 
child.” °° This new departure greatly strengthens the position of 
voluntary organisations which are defined as meaning “a body, 
other than a public or local authority, the activities of which are 
not carried on for profit.” 7 If the child is in residential care with the 
organisation he will be in a children’s home which must be registered 
with the Secretary of State."! The new section 2 at first restates the 
existing grounds which, said Rowe and Lambert, are present m 
the cases of many of the children in long term care who are m 
need of family placement." A new section 2 (1) (d), however, con- 
siderably enlarges the powers of authorities and, through them, 
voluntary organisations, by adding that a resolution may be passed 
if “throughout the three years’? preceding the passing of the 
resolution the child has been in the care of a local authority (under 
s. 1), or partly in the care of a local authority and partly in the care 
of a voluntary organisation.” If the child is in care of the voluntary 
organisation when the resolution is passed, parental rights will 


*7 Section 57 became operative on November 26, 1976; the commencement of 
s 60 ls unknown at time of going to press. 


Care of Children (Curtis Committee) considered tt “ objectionable (even though in 
practice the section may have worked satisfactorily or at any rate without criticism) 
that the rights of a parent or other guardian should be extinguished by a mero 
resolution of a Council.” Cmd. 6922 (1946), para. 425. 

s Cmnd. 5107 (1972), para. 158. 

Te C.A. 1975, s. 107 (1); see also Adoption Act 1976, s. 72 (1). 

71 C.A. 1948, £. 29 (1). 

73 Op. cit. p. 61. They add that these grounds (including “ having persistently 
failed without reasonable cause to discharge the obligations of parenthood ”) aro 
“notoriously dificult to prove in a court of law.” But in most cases the matter will 
not come before a court because this will happen only tf the parents lodge objection, 
grhich is very rare. 

73 The period may be altered by the “ affirmattve resolution” procedure in both 

- Houses of Parliament: C.A. 1948, s 2 (10) (new). 
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vest in.that organisation, but if he is in local authority care at that 
time, they will vest in the authority.‘ The parent need not be 
notified of the intention to pass the resolution, but when he receives 
notice that it has been passed he may, within one month, serve a 
counter-notice in writing objecting to the resolution." On receipt of 
the counter-notice, the authority may raise the matter in a juvenile 
court, which may order that the resolution shall contmue, but only 
if satisfled that the grounds on which the authority relied existed at 
the time the resolution was passed and that some ground (not 
necessarily the same) on which a resolution could be founded still 
exists and that it is in the child’s interests that it should contimue."® 
Where the resolution is under section 2 (1) (d) this will in practice 
mean that the authority need satisfy the court only that it is in the 
child’s interests that the resolution continues, although the question 
might also arise whether a period in which the authority retains the 
child despite parental reclaim can count as part of the time in which 
the child is in care under section 1. The court may make the child 
a party to the proceedings and appoint a guardian ad litem to 
safeguard his mterests."’ 

The British Association of Social Workers criticised the width 
of the new power. It is innovatory to allow involuntary transfer to 
be effected by mere lapse of time and the Association suggests that 
this will create a presumption that, orice a child has been away 
from his parents for three years, it is against his interests to return. 
This may overstate the case. The provision recognises that, in many 
such situations, decisions about the child’s future should be taken by 
those immediately caring for him rather than his parents. The 
parents may often agree to the resolution, but if they do not, they 
remain free to establish before a court that it is m the child’s 
interests that they should resume responsibility for the child."® 

What rights does the authority or voluntary organisation acquire 
while the resolution is m force? Under the original legislation the 
authority acquired “‘all the rights and powers of the person on 
whose account the resolution was passed.” "° J. M. Thomson has 
argued that this could not have meant literally all those rights; 
property rights, for example, were surely excluded. Hence he sub- 
mitted that only “ custodial ” rights were transferred and this did 
not inctude the right to deny the “ deprived ” parent access.*° But 
custodial rights might be thought to include access rights *' and as 


74 Statements contrary to this appearing in M. D. A. Freeman, op. cit.—note to 
. 60 (1) are unfortunately dues to printing error. 

7 CA. 1948, s. 2 (2)-(4). 78 Ibid. s. 2 (5). 
T7 C.A. 1975, & 58, inserting s. 4B Into C.A. 1948; commencement unknown. 

78 CA. 1948, s. 4 (3) as amended by C.A. 1975, s. 108, Sched. 3, para. 5 (b). 

7% CA. 1948, s. 2 (1). 8® (1974) 90 L.Q.R. 310; (1975) 91 | L.Q.R. 14. 
81 CA. 1975, s. 85 (1) (operative January 1, 1976) expressly includes “ a right of 
access” in the definition of “ a parental right ” for the purposes of the 1975 Act. 
Ula a arpa Wi! ogre an gee a pee i 
judicial view be forgotten that this “ right ” is the child's, not a parent’s: M. v. M. 
[1973] 2 Al E.R. 81. 
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those are transferred from the deprived parent to the authority or 
organisation, that parent would seem to lose access rights as well." 
This view is strengthened by the new definition of “ parental rights 
and duties ” inserted into the 1948 Act by the 1975 Act according to 
which they mean “all rights and duties which by law the mother 
and father have in relation to a legitimate child and his property ” 
(except the right to consent to his adoption or to an order freeing 
him for adoption). The express reference to rights over the child’s 
property suggests that the rights are to be as comprehensive as 
possible. At first sight the words seem to transfer the rights of both 
parents to the authority or organisation, but this cannot be because 
section 2 (1) concludes by saying that if the rights and duties were 
vested in the parent on whose account the resolution was passed 
jointly with another person, they will be vested in the authority “ 
jointly with that person.” Thus the other person, usually the other 
parent ** retains equal rights with the authority or organisation and 
may insist on consultation *’ though, if he does not, the authority or 
organisation may exercise the rights without him.** He may apply 
for custody ** and presumably retains his “‘ right ” to visit. But must 
the authority or voluntary organisation return the child to him if 
he demands it? The Houghton Committee thought that it must.*° 
It is not clear why. Neither parent has a preferred right to custody 
against the other and the local authority is in the same position 
as the deprived parent had been. At most the other parent may 
exercise self-help and lawfully remove the child.” It is unclear 
whether the requirement of 28 days’ notice applies in this situation 
because it applies only to “a child in care... . under this section °? 
(notwithstanding that no resolution is in force under section 2... 


a In Re Y. ae E 3 All ER. 348, Ormrod L.J. appeared to take tho 
view, contrary to that of Arnold J., that an authority can control access to a 


the 
83 C.A. 1948, 8. 2 (11) (new) inserted by C.A. 1975, s. 57. 
a4 Or organisation: C.A. 1975, 8. 60 (3). 
a5 


1948, 

86 Guardianship Act 1973, 4. 1. 

8’ See Bevan, op. cit. p. 150. 

88 CA. 1975, e ee ee a Ta 
organisation is a “ person ” within the 

89 R. v. Oxford City Justices, ex p. H. [1974] 2 AU E.R. 356. 

%0 Cmnd. 5107 (1972), para. 157. 
e °l Semblis, having joint parental rights, he has “lawful authority” to do this 
and commits no offence against C.A. 1948, s. 3 (8). 

92 That is, C.A. 1948, s. 1. 
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with respect to the child.)”*' Once a resolution is passed it is 
arguable that the child is in care under section 2, not section 1." 
Nevertheless, it may be harmful for a child to be returned to a 
parent although the section 2 resolution was passed only with respect 
to his other parent. To meet this, section 57 of the 1975 Act creates 
an additional ground for passing such a resolution, viz. 
“that a resolution under paragraph (b) of this subsection is 
in force in relation to one parent of this child who is, or is 
likely to become, a member of the household comprising the 
child and his other parent.” * 


Thus there may be two resolutions in force respecting the same 
child. This cumbersome device is unsatisfactory because some auth- 
orities might adopt a policy of passing such resolutions as a matter 
of routine with respect to a parent who would otherwise share 
parental rights with them simply because they fear he might later 
press for the return of the child into a household in which the 
“ deprived ” parent resides or may reside. It would have been better 
to have made it clear that the 28 day notice provision applies to the 
“ non-deprived ” parent and envisaged that a dispute between him 
and the authority over the exercise of their joint rights should be 
resolved by a court, as is normal in disputes between joint 
guardians, ** 


(d) Section 2 resolution, order freeing child for adoption or care 
order? 


Local authorities or voluntary organisations which are adoption 
agencies may compulsorily acquire parental rights either by section 
2 resolution procedure, or by an order freeing the child for adoption. 
In the former case the authority or organisation does not acquire 
the power to consent to the child’s adoption whereas the order is in 
effect an adoption order in favour of the agency.” Parents retain 
their liability to maintain a child subject to section 2 resolution 
and the resolution does not authorise the authority to cause the 
child to be brought up in a religion “ other than that in which he 
would have been brought up but for the resolution.” ** On freeing 
the child for adoption, however, the parental duty to support the 
child disappears and the agency is obliged merely to “ have regard 
(as far as is practicable) to any wishes of the child’s parents and 
guardians as to the religious upbringing of the child.”** It is 

*3 CA. 1948, s. 1 (3A) (new) as enacted in C.A. 1975, s. 56 (1). 

*4 But if the child is in care of a voluntary organisation the 28 days’ notice require- 
ment seems to apply whether or not a resolution vesting parental rights in the 
organisation has been passed: C.A. 1948, s. 33A (new). 

* CA. 1948, s. 2 (1) (c) (new). 

*¢ Guardianship Act 1973, s 1 (3); so also between joint custodians: C.A. 1975, 
s. 38. 


97 C.A. 1975, s. 14 (6); subsequentty Adoption Act 1976, s. 59 (2). 

98 CA. 1948, s. 3 (6) (7). Neither of these qualifications seem to apply 
parental rights have vested in a voluntary organisation under C.A. 1975, s 60 (1). 

** CA. 1975, 8. 13; subsequently Adoption Act 1976, s. 7. 
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unlikely, however, that this procedure will supplant the resolution 
procedure to any appreciable degree, at any rate if the parent 
opposes it. It requires the effort and expense of court application. 
The parents’ consent can be dispensed with on the recognised 
ground,’ but only if the child is already placed for adoption or the 
court is ‘‘ satisfied that it is likely that the child will be placed for 
adoption.” ? It is difficult to know how strictly this rather unsatis- 
factory provision will be applied. Courts might be tempted to be 
easily satisfled with the likelihood of placement because sections 
15 and 16 of the 1975 Act contain a procedure whereby, if a parent 
so desires, he may be informed if the child is not m fact adopted 
or placed out within a year of the order and he may thereupon 
apply for revocation of the order. But it would be unfortunate 
if courts were Jed into freeing children- for adoption for whom 
placement was only a remote possibility. 

The grounds on which a care order may be made,’ while in 
practice often overlapping with those for a section 2 resolution, 
differ in emphasis since they refer more to the condition of the 
child ¢ than the failings of the parent.* The effect is to transfer the 
powers and duties of both parents to a local authority * into whose 
care alone the child can be committed.’ This is simpler than the 
option of sharing parental rights or passing two resolutions under 
the resolution procedure. The authority cannot consent to the 
child’s adoption ë and must observe the parent’s views about 
religious upbringing.’ Nor does it acquire rights respecting the 
child’s property. The parents retain their duty to support the child.*° 
However, a care order entitles the authority to exceed normal 
powers by restricting the child’s liberty “to such an extent as the 
authority consider appropriate.” *? This reflects the use of these pro- 
ceedings for juvenile offenders, but, when preceded by a place of 
safety order, care proceedings have the advantage over section 2 
resolutions in providing a rapid means for securing the protection 
of a child whether or not he is in local authority care. But authorities 
may be tempted to use the increased opportunities provided by the 
1975 Act to employ the resolution procedure in these cases, thus 
putting upon parents the onus of taking steps which will lead to a 
court hearing. 


1 C.A. 1975, s. 12; subsequently Adoption Act 1976, s. 16. 

1 C.A. 1975, s. 14 (3); subsequently Adoption Act 1976, s. 18 (3). 

3 CY.P.A. 1969, 8. 1 (2). 

4 eg. that “his proper development is being svoldably prevented” or or “he $s 


s CY.P.A. 1969, a. 24 (2). 
r Thid. s. 20 (1). 
8 Adoption Act 1958, s 4 (3) (a) as amended by C.Y.P.A. 1969, s. 72 (3) and 


* 10 Tbid. s. 62 (1). 
11 Ibid. 3. 24 (D: C.A. 1948, & 12 (1A) (enacted in C.A. 1975, s. 59). 
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CUSTODIANSHIP ™“ 
Children Act 1975, Part 21* 


The new concept of custodianship serves two related, but dis- 
tinguishable, functions. One is to provide an alternative to adoption 
where it is thought that, although a child should be secure in his 
current environment, it is undesirable that his family relationships 
be artificially restructured by adoption. Such situations exist where 
a relative or step-parent seek to adopt, either alone or jointly with 
his or her spouse. Custodianship is to be preferred by a court if 
the court thmks that adoption would not confer greater benefits to 
the child than custodianship would.’* If a court is so satisfied, it 
may direct that an application which commenced as an adoption 
application may proceed as if it were an application for custodian- 
ship, a device which should save much time and expense. If the 
situation arises after divorce or nullity proceedings and the child 
is a child of the dissolved or annulled marriage, a custodianship 
application may not, however, be made because it is deemed 
better that the issue is disposed of under the matrimonial jurisdic- 
tion.™ If a step-parent applies for adoption in such a case, the 
application must be dismiss¢d if the court thinks the matter would 
be better dealt with as a custody issue under the matrimonial 
jurisdiction.** Whether a child is better off adopted into his new 
family after his first broke up in a divorce is a wide issue demanding 
further research." 

The second purpose of custodianship is to strengthen certain de 
facto relationships, such as foster relationships, which have hitherto 
been given little or no legal support.?* Section 33 (3) (c) of the 1975 
Act allows “any person with whom the child has had his home for 
a period or periods before the making of the application which 
amount to at least three years 1° and include the three months pre- 
ceding the making of the “application” to apply for custodian- 
ship. If the legal custodian of the child consents, the period is 

12 See Cmnd. 5107 (1972) Chap. 6; M. D. A. Freeman (1976) 6 Fam. Law 57. 


13 No indication of commencement fs available. 
14 C.A., 1975, a. 37 (1); ff the relative is the child's mother or father and tt is 


C.A. 1975, s. 33 (5) and 37 (5). 
16 C.A. 1975... 10 (3) and 11 (4). 
17 The work by 
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reduced to 12 months °° unless the applicant is a relative, in which 
case it is three months.*! In the case of an application by a person 
who has provided a home for the child for three years (not neces- 
sarily continuously) the immediate effect is that, while the hearing is 
pending, neither the local authority nor anyone else may remove 
the child from the applicant’s custody except with his consent or 
the leave of the court.*? Although strongly criticised by the British 
Association of Social Workers ™ this restraint upon the authority 
seems innocuous for, if the home was unsatisfactory, the child 
should have been removed from it long before the application. As 
regards natural parents, they would in any case be caught by the 
requirement of 28 days’ notice if the child was in voluntary care 
or boarded-out by a voluntary organisation and it is hardly unreason- 
able to retain the status quo in these circumstances until judicial 
determination. 

The effect of a custodianship order is to “ vest the legal custody 
of the child ” in the applicants.** Legal custody means “so much 
of the parental rights and duties as relates to the person of the 
child (including the place and manner in which his time is spent).” ** 
The custodian may not, however, arrange for the child’s emigration 
from the United Kingdom but his consent is required if the child 
marries before majority.** Section 44 (1) provides that, while the 
order is in force, the right of any other person other than the 
custodian to the “legal custody ” of the child is suspended. This 
does not apply, however, if the custodian is the spouse of that 
person.*’ But what are the “ rights and duties ” which “‘ relate to the 
person of the child ”? They clearly include the right to “ possess ” 
the child and determine his home environment. They exclude 
property rights. But is the “right ” to determine the child’s educa- 
tion, or religion, or to ascribe to him a name, a right relating to his 

““ person ”? ** Some might seem to be included within the expression 
“the place and manner in which his time is spent ” but, even if 
they are not, it seems that these rights must be more than mere 

actual ” custodianship confers." That these wider rights should 
adhere to a legal custodian is consistent with the Houghton Com- 
mittee’s concept of “ guardianship,” ** though there may be doubt 


20 CA. 1975, s. 33 (3) (b). 21 Ibid. s. 33 (3) (a). 
232 CA. 1975, s. 41. Enforcement fs by criminal sanction. The three yeer 
resolution procedure 


33 Loc. cit. pp. 22-23. l % CA. 1975, 2, 33 (1). 
25 C.A. 1975, s. 86; operative January 1, 1976. 
26 C.A. 1975, 1 86 and Sched. 3, pare. 7. 37 C.A. 1975, s. 44 (2). 


28 On the question of “ parental rights” in general, seco J. M. Eekelaar, “ What 
are Parental Rights?” (1973) 89 L.Q.R. 210. 

19 CA. 1975, 2. 87 (2) states that the “actual” custodian has the same duttes 
as the legal custodian, but the restriction of this to duties suggests that legal 


decisions about education and medical matters: H.C. Standing Committee A, col. 
*503. The custodian also acquires from the parent the “right” to consent to a 
minor child’s marriage: C.A. 1975, Sched. 3, pera. 7. 
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about the right respecting the child’s name, In Y. v. Y.™ Latey J. 
held-that a parent entrusted with legal custody after divorce does 
not acquire the right unilaterally to alter the child’s name. But that 
conclusion was reached without the benefit of statutory definition 
and it may be argued that there is no clearer right relating to the 
person of a child than the right to name him. The Matrimonial 
Causes Rules now require that a custody order of the divorce court 
must direct that the parent entrusted with custody should not take 
any step (other than court proceedings) which results in the child 
being known by a new surname unless the other parent or a judge 
agrees.” It is unfortunate that this matter, which is more likely 
to arise than the prospective emigration of the child, which was 
expressly excluded from the scope of legal custody,*’ was not put 
beyond doubt. 

It is important to consider the effect of a custodianship order 
upon a child with respect to whom an authority or voluntary 
organisation has parental rights. It is clear that an application can 
be made with respect to children in care* and, although not 
expressly stated, it seems implicit that the order has the effect of 
taking the child out of care and transferring the rights of the 
authority or organisation to the applicant. This is what the Hough- 
ton Committee intended.** But the making of a custodianship order 
is not included among the events specified *’ as discharging a section 
2 resolution and the result seems to be that, while the custodian 
acquires rights regarding the child’s person, including the deter- 
mination of his religious upbringing (which the authority did not 
have **), rights relating to the child’s property remain with the 
authority or organisation.** Furthermore, the custodian may be 
required to submit to access by the “deprived ” parent, which, 
arguably,*? was not the case for the authority or organisation. His 
position against the ‘‘ non-deprived” parent, however, is stronger 
than that of the authority. The authority exercises its rights jointly 
with that parent,“ but the custodian only does so if that parent is 
his own spouse for otherwise, while the order is m force, the right 


se led Serta all 
Matrimonial Causes Rules 1973, r. 92 (8), added by Matrimonial Canses 
4, 


34 Soo C.A. 1975, s. 41 (2); commencement unknown. 
33 CA. 1975, s: 44 (1) according to which “the right of any person other than 
legal 


idod la Gates rE 8. 34 (5). 

36 Op. cit. para. 

ar CA. 1948, 18. a. 2 (8) (new), as enacted in C.A. 1975, s. 57. 

38 CA. 1948, s. 3 (7); CY.P.A. 1969, s. 24 (3). 

38 But ff the custodian obtains a discharge of the section 2 resolution (C.A. 1948, 

s. 4 (3) as amended by C.A. 1975, Sched. 3, para. 5), rights concerning the child’s 
would appear to revert to the natural perents! 

40 CA. 1975, 8. 34; commencement unknown. 

41 See above, text to note §2 . 

42 Seo above, text to note 85. 
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of “any” other person to legal custody is suspended.** This could 
lead to a severe dispute between natural parents. One of them might 
be prepared to consent to a custodianship application by a foster- 
parent but the other may not. The consent of one parent only is 
necessary “* and, if the order is made, the legal custody of the non- 
consenting parent is suspended. It is perhaps unfortunate that there 
appears to be no way in which such a parent might be granted 
joint i 

The ability of foster-parents to seek custodianship will place heavy 
new responsibilities on the courts. Apart from this provision, foster- 
parents can institute proceedings regarding their foster-child only 
by invoking the wardship jurisdiction of the High Court. If the child 
is subject to a section 2 resolution, the court will not substitute its 
own view of the child’s welfare for that properly reached by the 
authority.** It will be slow to interfere even if the child is in 
voluntary care.*’ But a custodianship application may be made in a 
magistrates’ court and it is declared that the determination shall be 
made in accordance with the welfare principle enshrined in the 
Guardianship of Minors Act 1971, s. 1." Thus the court may be 
obliged to assess the merits in cases where different opinions are 
advanced by the parents, foster-parents and local authority. It is 
particularly unfortunate that the proceedings for which provision is 
made for separate representation of the child ** do not extend to 
custodianship proceedings. The power to obtain reports from the 
local authority or a probation officer °° may not sufficiently separate 
the conflicting interests. A foster-parent might anticipate a 
threatened application by a parent for the discharge of a care order 
by applying for custodianship. It is anomalous that the child might 
be separately represented in the former but not the latter 
proceedings. 


The general duty 

Section 12 (1) of the 1948 Act sets out the general duty of local 
authorities to children in their care. There are no equivalent pro- 
visions for voluntary organisations. The re-enactment of this in 


amended form in the 1975 Act** will have no practical impact on 


43 CA. 1975, s. 44 (1) (2); commencement unknown. 

44 C.A. 1975, s. 33 (3) (b). 

48 CA. 1975, s 33 (4) expressly disqualifies parents from applying for 
orders. 


custodianship 
4¢ Re M. [1961] Ch. 328; Re T. (A.J.J.) [1970] Ch. 688. 
47 Re C. (A.) [1966] 1 AD ER. 560. H. Bevan, op. cit. p. 415. 
48 C.A. 1975, s 33 (9). 


Bepresonta 
5° CA, 1975, 8. 39. 
s1 C.A. 1975, 2. 59; effective January 1, 1976. 
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the exercise of this duty except, possibly, with regard to the new 
duty “so far as practicable ” to ascertain the child’s wishes and 
to “ give due consideration to them.” “‘ First consideration ” must be 
given to the need to “ promote the welfare of the child throughout 
his childhood,” though this may be departed from when necessary 
to protect the public." The duty is supplemented, in the case of 
children in voluntary care, by the duty “‘ in all cases where it appears 
to them consistent with the welfare of the child to do so” to 
“endeavour to secure” that the child is taken over either by a 
parent, guardian or relative.** In view of the increasingly tenuous 
position of the natural parents as time passes while their child is 
in care, it is important to stress this provision which recognises the 
belief still held by our society that, prima facie, the State leaves 
the task of child-rearing to a child’s own parents. But it is equally 
important not to overlook the qualification that this endeavour is 
only to be made where this is consistent with the welfare of the 
child. This has been forgotten by those who in recent years have 
alleged that our child law places parents’ “rights’’ above the 
children’s interests.** It is disturbing that many of those entrusted 
with the task of administering child law often misunderstand the 
legal position regarding the children in their care. Whatever the 
merits of the objectives of the 1975 Act, its significant contribution 
to a pattern of child welfare law of byzantine complexity has not 
made the task of the administrators any easier, and has greatly 
increased the risks of uncertainty and misunderstanding, to the 
peril of the public and their children. 
J. M. EEKELAAR * 


33 C.A. 1948, s. 12 (LA) as inserted by C.A. 1975, 3. 59. 

33 CA. 1948, s 1 (3). 

m Local authorities have been under this misapprehension, perhaps influenced by 
thelr experience of the “law” as applied by magistrater’ courts. This is revealed 
by the Report of the Committee of Inquiry into the Care and Superviston Provided 
o gts pe D.H.S.S. (1974), pare. 42. If this has Indeed been the 
authorities’ experience of the magistrates’ courts, those courts have clearly been 
phn lS a ih a Ae teagan Ae TA 
applicable to all proceedings concerning the custody of children in 1925: Guardian- 
ship of Infants Act 1925, s. 1. 

* Fellow of Pembroke College, Oxford. I wish to express my thant too Mi: 


CIVIL LIABILITY FOR PRE-NATAL INJURIES 


ALTHOUGH Blackstone was able to assert confidently that in criminal 
law “ Life is the immediate gift of God, a right inherent by nature 
In every individual, and it begins in contemplation of the. law 
as soon as an infant is able to stir in the mother’s womb,” ? sub- 
sequent legal development in relation to the unborn child in a civil 
context does not wholly endorse this view. The rights of such a child 
are recognised at law for certain limited purposes only, e.g. in connec- 
tion with succession to property, the Fatal Accidents Acts and certain 
crimes, and there was an apparent hiatus in the law which was high- 
lighted by the national tragedy caused by the devastating effects of the 
drug thalidomide. This apparent gap, which the Law Commission, in 
August 1974, proposed should be filled by the Congenital Disabilities 
(Civil Liability) Bill,? was suggested by the absence of any English 
decision on whether a tortious action would subsist at the suit of 
a plaintiff in respect of post-natal damage suffered as a result of 
pre-natal fault. 

In considering whether a right of action is to be granted in 
such circumstances, there are at least four possible approaches 
which can be, and in other jurisdictions have been, adopted. 
The first, a fiction applied m Civil Law jurisdictions and based 
upon Roman Law, is that a child in utero, if subsequently born 
alive, is deemed as already born if that would be to its advantage. The 
second mvolves attributing to the child in utero legal personality 
which, in the absence of a live birth, would have important implica- 
tions for both opponents and proponents of abortion law reform. The 
third, and biologically unsound, view is that the unborn child is 
merely a part of his mother ? and, therefore, there can be no action 





1 Commentaries (15th ed.), Vol. 1, p. 129. Cf. Roe v. Wade, 35 L, Ed 2d 147, 
93 S. Ct. (1973), per Blackmun J. et p. 181: “Wo need not resolve the dificult 
question of 


avold doubt “ tt do no more than provide. . . that if a person who is born 
alive sustains as a result of injuries suffered at or before birth, or as a 
result of the death before his birth of anyone in respect of whose death he would 


thon 
3 To some extent the Act accepts this view, in so far as the mother may, 
*contract, bar her chfld’s claim, see infra. 
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on his behalf, but only on behalf of his mother if she, while pregnant, 
sustained injuries though another’s negligence. The fourth approach 
takes the view that, since the tort of negligence is incomplete unless 
and until damage is suffered by the plaintiff, that tort is in fact 
completed on the live birth of the mjured infant, at which time the 
infant has legal personality and is able to sue through his next friend, 
albeit that injuries were inflicted on the infant while he was in utero. 
This last approach has the undeniable attraction of rendering 
unnecessary any decision as to the legal status of the unborn child, 
though it is implicit in it that such child does have a separate identity 
from that of his mother. Indeed, even in America where the attribu- 
tion of legal personality to the unborn child is by no means unknown, 
exasperation has been expressed at the necessity felt by some judges 
for formulating judgments on the basis of whether the unborn child 
has legal personality. Thus, in the New Jersey case of Smith v. 
Brennant * it was said that: 
“ The semantic argument whether an unborn child is a * person 
in being ’ seems to us to be beside the pomt. There is no question 
that conception sets in motion biological which if 
undisturbed will produce what everyone concede to be a 
person in being. And regardless of anologies to other areas of 
law, justice requires that the principle be recognised that a child 
has a legal right to begin life with a sound mind and body.” 
Notwithstanding the attractiveness of justice as a basis for a deci- 
sion, justice needs to be enshrined in a legal principle and it is this 
search for such a principle which has necessitated the formulae 
referred to. The apparent absence of a principle and consequent 
lack of English authority is reputed to have been one of the factors 
which led to a settlement of the claims arising out of the thalidomide 
tragedy," and it is, indeed, in the context of the settlement of a claim 
In respect of pre-natal negligence that the English courts have come 
nearest to having to decide the present question. In Davies v. British 
Picture Corporation Ltd.* the defendant’s negligence had caused a 
ladder to fall on Mrs. Davies who was then pregnant. This apparently 
resulted in the birth of a child the next day and its death a day later. 
The mother sued as administratrix of the child but the defendant 
settled the action by paying £100 into court. With obvious relief the 
judge said that he did not share counsel’s regret that the settlement 
obviated the need to decide the point of law which might otherwise 
have arisen. 
If the point had fallen to be decided the court would doubtless 
have been swayed by the words of Lamont J. spoken some six years 


4 31 N.J. 353, 364 (1960); followed tn the Michigan case of Womack v. Buch- 
horn, 187 N.W. 2d 218 (1971). 

ë See S. v. Distillers Co. (Biochemicals) Ltd. [1969] 3 All ER. 1412, where 
settlement was agreed on the plaintiffs withdrawal of all allegations of negligence. 
~ © (1939) S.J. 185 (Leeds Asstxes). 
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earlier in the Canadian case of Montreal Tramways v. Leveille’: 
“the great weight of judicial opinion in the common law courts 
denies the right of a child when born to maintain an action for pre- 
natal injuries.” This was a reflection of various American authori 
ties * and of the Irish case of Walker v. Great Northern Ry. Co. of 
Ireland.* In Walker the Irish Queen’s Bench Division decided that 
the defendant company was not liable to the plaintiff, who was born 
deformed as a result of the negligence of one of its servants. The 
decision was based on the ground that, since the defendant company 
had contracted solely with the mother’® and had no knowledge 
that the plaintiff was a passenger, there was no duty owed to the 
plaintiff to take reasonable care for her safety. The position was 
succinctly stated by O’Brien J.: . a woman is the common carrier 
of her unborn child, and not a railway company.” © Furthermore, 
it would seem that even if the defendants had been aware that the 
mother was pregnant, a right of action would still have been denied 
because the child was merely a part of the mother and was not a 
human being.'? Significantly, this case was decided some 40 years 
before Donoghue v. Stevenson ™ established such a flexible criterion 
for determining the existence of a duty of care im the tort of negli- 
gence. In Montreal Tramways, a post-Donoghue v. Stevenson case, 
the court had concluded in favour of liability but this would have 
been of little help to an English court. There the Supreme Court of 
Canada had to decide whether the defendant company was liable 
in respect of its negligence which, the majority of the court accepted, 
caused a pregnant woman passenger to give birth to a child with 
club-feet. The action was brought under a provision of the Quebec 
Civil Code whereby “Every person... is responsible for the 
damage caused by his fault to another. . . .”” The majority decision 
was that the fictional doctrine of the civil law referred to above, 
which usually applies where property rights are in question, was to 
be applied. This case was not, therefore, directly in point on the 
question of whether a duty of care was owed in the situation under 
consideration ™“; it merely decided that in the circumstances of that 
case an unborn child, through the application of a fiction, was 
deemed to exist and so was “another” for the purposes of the 
Quebec Civil Code. 


7 [1933] 4 D.L.R. 339, 340. This situation may well have prompted counsel’s 
comment In Dulieu v. White & Sons [1901] 85 L.T. 126, 127, that he did not rely on 
the injury to a child, born prematurely as a result of its mother’s nervous shock, as a 
cause of action. 


8 In America it was not until 1946 that the courts began to resilo from thetr 
generally steadfast dental of a right of action. kg S alata 69. 
19 Under s. 1 (6) of the Act a parent may, by contract, exclude Hability to his or 


her unborn chid, and this will provide a new exception to the doctrine of privity 
of contract. For the unbom child's incapacity to contract, and generally, see 


Unbom 
11 (1891) 28 L.R.Ir. 69, per Johnson J. at p. 84. 
13 Ibid. 13 [1932] A.C. 562. 
° 14 In most civil law systems there is no such concept as the common law duty 
. of care—merely an approximation to it. 
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An inherent and perennial difficulty in claims for pre-natal 
injuries, and one which was largely the reason for the one-time 
refusal of a right of recovery by the American courts,“ is the 
ascertainment of a causal nexus between the pre-natal negligence 
of the defendant and the post-natal harm to the child. Though Smith 
J.’s first reason for his dissent in Montreal Tramways was his view 
that the civil law fiction favoured by the majority was restricted to 
property questions, his second was that he doubted whether the 
medical evidence adduced would allow the reasonable inference that 
the plaintiff’s club-feet resulted from the injury to the mother. 
Furthermore, in Walker a subsidiary ground advanced by O’Brien 
J. for denying the claim was that it would be difficult to “trace a 
hare lip to nervous shock, or a bunch of grapes on the face to the 
fright.” ** Obviously the difficulty of establishing a connection 
between th» defendant’s conduct and the plamtiff’s injury is not a 
sufficient reason for denying a right of action, though, on the state 
of medical knowledge at the time of Walker, difficulties m establish- 
ing a connection would in many cases have proved insurmountable. 
Advances in medical science will more often show the required 
connection without resort to mere speculation and conjecture," 
although the difficulty of establishing such a connection will 
increase the more removed in time is the wrongful act from the 
accrual of the cause of action. This problem will be particularly acute 
in the case E eer eer enc 
conception, see infra. 


RECENT COMMONWEALTH DEVELOPMENTS 


For -the first time, both in Australia and since Donoghue v. Steven- 
son, the problem of whether a plaintiff can claim in respect of 
pre-natally inflicted injuries has attracted judicial consideration. 

In Watt v. Rama,'* the Full Court of the Supreme Court of Vic- 
toria had to decide certain preliminary points of law which arose out 
of a car crash in which a pregnant woman driver had been injured by 
the faulty driving of the defendant. The woman driver had sub- 
sequently given birth to the plaintiff who suffered from brain 
damage, epilepsy and paralysis from the neck downwards. The 


15 In 1971 Alabama was the only State which denied a right of recovery. As this 
State has not adjudicated on the matter aince 1926 tt ts likely that any futuro 
adjudication will result in a reversal of attitude. 

18 (1891) 28 L.R.Ir. 69, 81. 

17 For a useful, though dated, summary of the medical aspects of the problem, 
ar pte eget apgr E mae For a 

iltostration of the ee as a 


18 [1972] V.R. 353. The proposed appeal to the Privy Council was abandoned. 
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questions which foll to be dctermincd were whether (1) the 
defendant owed a duty of care not to cause injury to the unborn 
plaintiff; (2) he owed a duty of care to the mfant plaintiff not to 
injure her mother; and (3) whether the damage complained of was in 
law too remote. For the purposes only of the determination of those 
questions it was assumed in the plaintiff's favour that the injuries 
sustained by her were caused by the defendant’s faulty driving. 
Thus, at the subsequent trial of the action the ascertainment of a 
connection might well produce difficulties. 

All three members of the court, after a comprehensive mvestiga- 
tion of judicial and academic authorities, resorted to basic tort 
principles, in particular the statement of the ‘‘ neighbour principle ”’ 
by Lord Atkin m Donoghue v. Stevenson. Winneke C.J. and Pape 
J. held that it was reasonably foreseeable at the time of the collision 
that the defendant’s conduct might cause injury to a pregnant 
woman in the car with which he collided. Therefore, the possibility 
of injury on birth to the child she was carrying must also be reason- 
ably foreseeable. This gave rise to a potential relationship capable 
of imposing a duty on the defendant vis-a-vis the child if, and when, 
born alive. On such birth this relationship crystallised, since it was 
then that the child suffered injuries as a living person and there 
arose a duty on the defendant to take reasonable care in relation 
to the child. They concluded that the answers to the questions 
posed by the preliminary determination they were called upon to 
make were: (1) yes; (2) an answer was unnecessary; and (3) no. 

The third member of the court, Gillard J. reached the same con- 
clusions but by a somewhat different route. The application of the 
“ neighbour principle ” resulted in the finding that, on the assumed 
facts, the plaintiff was a member of a class which might reasonably 
and probably be affected by the defendant’s carelessness: 

“The unborn child should be included in the class of persons 
likely to be affected by [the driver’s] carelessness since the 
regeneration of the human species implies the presence on the 
highway of many pregnant women.” ?° 


Furthermore, the defendant as a reasonable driver should have 
foreseen the presence of such a woman and the risk to her child, 
if his failure to reach the standard of a reasonably careful driver 
caused him to collide with and injure the mother. 

All three judges emphasised that there was nothing unusual in 
there being a time-lag between the defendant’s careless driving and 
the consequential damage suffered by the plaintiff, since, parti 
cularly in cases under Donoghue v. Stevenson, the duty of care was 
not dependent on the existence, at the time of the defendant’s fault, 


19 Thid. at p. 374. See also Fraser J. in Duval v. Seguin at p. 433, infra. The 
Law Commission recommended that the tortfeasor should take his victim as he 
dmds her and a woman's pregnancy should be treated as one of her * charac- 
teristics and constitution,” op. cit. para. 74. 
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of a person with the right correlative to the defendant’s duty- to 
take care.*° This lapse of time was relevant only in relation to the 
child’s capacity to sue. 

In Duval v. Seguin,” the High Court of Ontario recognised that 
there were no authorities binding upon it and, as above, Fraser J. 
had recourse to fundamental principles of tort. The case before him 
similarly concerned a road accident. The plaintiff’s mother, who was 
pregnant with the plaintiff at the time of the accident, was a 
passenger in a car driven by D. Owing to S’s faulty diving a colli- 
sion occurred between D and S. Another car, driven by B, collided 
with D’s car and it was in that collision that the plaintiff’s mother 
sustained injuries which, the court accepted, caused the plaintiff 
to be born mentally retarded and physically disabled. Fraser J. 
apportioned the blame for the accident at 80 per cent. against S 
and 20 per cent. against B. He took the view that, applying 
Donoghue v. Stevenson, an unborn child was: 

“ within the foreseeable risk incurred by a negligent motorist. 
When the unborn child becomes a living person and suffers 
damages [sic] as a result of pre-natal injuries caused by the 
negligent motorist the cause of action is completed. A tort- 
feasor is as liable to a child who has suffered ‘pre-natal injury 
as to the victim with a thin skull or other physical defect.” 7? 


It is to be noted that, save for Gillard J. who was prepared to 
deem an unborn child a person in being at the time of the defen- 
dant’s negligence,” the judges in these cases avoided the question 
of whether legal status should be accorded to a foetus.** The 
approach adopted was basically that, since damage is essential to 
the tort of negligence, that tort is not completed until the damage 
is suffered. As the damage was not suffered in both cases until the 
birth of the plaintiff the tort was completed at birth, at which time 
there was no difficulty in attributing legal personality to the live 
plaintiff. On this view, according to Watt v. Rama, pre-natal 
damage to the foetus is merely an evidentiary fact in relation to 
the issue of the causation of damage at birth. 

This solution requires the establishment of a causal nexus between 
the defendant’s wrongful act and the plaintiff's defective condition 
on birth. It is a sine qua non of this view that there is a birth and 
that that birth is a live one. The factual situation in these Common- 
wealth cases was such that it did not require the courts to discuss 


20 This conclusion had been foreshadowed by the House of Lords in Watson v. 


Fram Reinforced Concrete Co. (Scotland) Ltd. and Winget Ltd. [1960] S.C.(ELL.) 
92, 109-110, 112, 115. 

a1 [1972] 26 DLR. (3d) 418. 

23 Ibid. at p. 434. l 

33 Ibid. at p. 376. Though there was no entitlement to compensation until a Hvo 
birth—at p. 377. 

24 Seo, e.g. Fraser J. at pp. 433, 434. It seems that in so far as negligence is 
concerned “the child could not in the very nature of things acquire rights correla- 
tive to a duty until tt became by birth a living person,” per Winneke CJ. and 
Pape J. at p. 360. 
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the problem of the point in time at which there is a live birth and 
consequent legal personality. This nettle was tentatively grasped 
by the Law Commission. The basic principle in the Congenital 
Disabilities (Civil Liability) Act 1976 is that a child should have a 
right of action for pre-natally inflicted injuries if born disabled as 
a result of them. In section 4 (2) “ born ” means “ born alive ” and 
a child is born alive when it first has a life separate from its mother.” 
The Act is, however, silent as to when such a separate life first 
exists. This problem has attracted judicial attention in criminal law 
where, for the purposes of homicide, a child is not a “ person in 
being ” until it has an existence independent of its mother, a formula- 
tion which must be synonymous with that adopted by the Act. 
The tests which have been applied by the criminal courts to deter- 
mine such existence are whether the child has a circulation separate 
from that of his mother or whether he has breathed. Both these 
tests, however, pose difficulties.2* The law of tort may well now be 
bedevilled with a similar problem, although it should be noted that it 
will only arise where damages for personal injuries are claimed. 
This is because, in the case of a claim for loss of expectation of 
life, the abolition of which has, however, been recommended,”’ the 
child must have lived for at least 48 hours.?* 

If a child dies in utero or is still-born, the approach adopted both 
in the recent Commonwealth cases and the Act precludes an action. 
One consequence of this is that there are no implications for the 
opponents of legal abortion, since the rights of the unborn child 
come to fruition only on a live birth. However, it may well be that 
in an abortion situation the status of the foetus will be relevant. 
For example, if a late abortion is carried out so that the child is 
only just within the time limit for an abortion, and an attempt is 
made to save the child’s life and, though injured, it does m fact 


25 In Smith v. Fox [1923] 3 D.L.R. 785 (Supreme Court of Ontario), Riddell 
J. said, at p. 787, in relation to a claim on behalf of a stillborn child, that thero 
was no right to recover damages unless “ (1) the child is born alive and (2) there 
is injury capable of being estimated pecunfarily. Consequently, there can be no 
assenpent of damages unless and until the birth and seperate existence of the 
child. ...” 

36 For which see Smith and Hogan, Criminal Law (3rd ed.), p. 212, bile 
cit. p. 281 and the Report of the Committee on Death Certification and C 
Cmnd. 4810, wich, In viow of the dieulties of defaition, decked that the moaning 
of “lve birth” should continus to be deduced from the definition of stilHbirth 
contained in the Births and Deaths Registration Act 1953, s. 41: paras, 8.01-8.11. 
The principle raises the problem of defining “human life,” as to which seo, e.g. 
Callahan, Abortion: law, choice and morality (1970), Chaps. 10-11. 

27 See Law Com. No. 56; H.C. 373; Report on Personal Injury Litigation— 
Assestment of Damages. 

23 3 4 (4). Would a child have “lived” if his brain had ded but he had been 
kept “altve” by mechanical means? Note the fears which have been expressed 


dangers of using existing laws to protect the rights of the unborn child,” The Times, 
September 12, 1875, p. 14. 
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survive for a short time,”* this would presumably be termed a “ live 
birth,” in which case there might well be a tortious action on its 
behalf if there was, e.g. medical malpractice in relation to the 
abortion. However, although the Abortion Act 1967 does not 
expressly require the mother’s consent to an abortion, it is usually 
obtained in practice and, in view of the proposal in section 1 (6), 
whereby a defendant is entitled to rely on any exclusion of his 
liability to the mother, a claim on behalf of the child would fail. 

These recent decisions, reached in the absence of any guiding 
legislation, are to be welcomed because of the injustice which 
would otherwise result if a right of action were to be denied. Since 
these decisions and the Act regard a live birth as a pre-condition 
of liability which, apart from any considerations of investing the 
foetus with legal personality, may be necessary in view of the 
difficulties regarding the assessment of damages, a defendant whose 
wrongful, but not criminal, act causes a child to die in utero or to 
be still-born is better placed than one who merely causes injury to 
a child. This smacks of the same sort of injustice which was evident 
in the operation of the ill-fated common law maxim actio personalis 
moritur cum persona, though in a sense the unborn or still-born 
child suffers less than the merely injured child, who will ether have to 
undergo surgery or will go through life branded as the result of 
another’s fault. 

The courts in the recent Commonwealth cases found no great 
difficulty in holding that there was a duty to take reasonable care 
for the safety of the plaintiffs. This was not a surprising conclusion. 
If the presence of blind persons, estimated at some 107,000 country- 
wide,*® is reasonably foreseeable, it is hardly surprising that the 
court should hold that the presence on the road of pregnant women 
drivers was reasonably foreseeable, particularly as it has been 
estimated that at any one time in Britain there are about 400,000 
pregnant women in the last five months of pregnancy.” The courts 
also accepted that it was foreseeable that a collision with a pregnant 
woman driver could cause injury to her unborn child. The opinion 
has, however, been expressed that the reasonable man’s foreseeability 
of damage in such a situation would not extend to injuiry to the 
child.* This approach is excluded by the Act, since the child’s right 

en T TO Pee DAVO Tae AOE Comin Savor Olea song 
Law Com. No. 60, para. 2 

39 Haley v. [olden Bec slay seas [1964] 3 AN ER. 185. 

31 Weir, A Casebook on Tort (3rd od.), p. 37. See also Bourhill v. Young [1941] 
S.C. a patent ear iaerecR ahah aad “The fact that 2 woman 
may be pregnant and susceptible to shock arising from the crash of a collision fs 
an castly foreseeable fact; it might almost be described as an obvious fact.” 

33 See Gordon, op. cit. pp. 597-600, and Winfield and Jolowicz on Tort (9th ed.), 


p. 611, m= 78, tsi slo gre rpm gs arr ee Pa 
foresceability of “between an A ee ee 
whose 
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of action is largely derived from and dependent upon tortious liability 
being owed to a parent—section 1 (3)°*—notwithstanding the tort- 
feasor’s failure, excusable or not, to foresee the mother’s pregnancy. 


THE CONGENITAL DISABILITIES (CIVIL LIABILITY) Act 1976 
Galvanised by the furore caused by the thalidomide tragedy, the 
Law Commission proposed a draft Bill which, with some amend- 
ments * and a rearrangement of clauses, was introduced in the House 
of Commons on December 17, 1975, as a Private Member’s Bill,” 
the provisions of which, though to some extent foreshadowed by 
recent common law decisions, in certain important respects departed 
from the principles which a logical application of common law rules 
would suggest. The Bill, which was amended only once in Com- 
mittee,** received the Royal Assent on July 22, 1976. 

In essence the Act’s provisions, stated to be prospective in effect *” 
and recognised in the House of Commons as being an interim 
measure pending more comprehensive legislation, are that: 

(1) A child born alive with a disability caused by someone’s 

fault, either before or at the time of his birth or before 

conception, should be entitled to sue in respect of that disability 
—section 1 (1) and (2).** In relation to pre-conception occur- 
rences, the defendant, provided he is not the father, is not 
liable to the child if either or both of the parents knew of 


the ambit of the foreseeable risk fs too narrowly circumscribed, Glanville WiHams 
has urged that the doctrine of “ transferred negligence ” should be applied so that the 
unborn child should have a legal remedy, sec Glanville Williams, “The Risk 
Principle ” (1961) 77 L.Q.R. 179, 189. peream ee ee 
“Subject to the following subsections, 2 person . . Is answerable to the child if 

he was liable in tort to the parent, or would, tf sued Ín due time, have been so. . Ee 
See also Lovell and Griffith-Jones, “*The Sins of the Fathers -—Tort Liability for 
Pre-Natal Injuries ” (1974) 90 L.Q.R. 531, 534, who argue that unborn children, as 
a class, are foresceable in their own right. 33 See n. 2. 
“M The major amendment was to insert provisions designed to extend the 
compensation afforded by the Nuclear Installations Act 1965 to children born 
disabled as a result of a breach of duty imposed by that Act. 

35s In an unprecedented lotter to The Tunes of January 28, 1976, Lord Pearson, 


36 H.CDeb., Vol. 901, col. 707 et seg. (April 30, 1976). Clause 2, which read 
“A women driving a motor vehicle when she is pregnant...” was, for the purpose 
of resolving doubts as to whether such a woman would owe a duty to her mborn 
child even if she was unaware she was pregnant, amended to read “A woman 
driving a motor vehicle when she knows (or ought reasonably to know) herself to 
be pregnant. ...” Fears were expressed that this would involve an undesirable 
investigation Into the woman’s sexual history. 

37 The proposals will, in a sense, be retrospective, since a causal lnk may be 
established between pre-Act conduct and the subsequent birth of the child, at 
which later date the cause of action accrues. 

38 Only first generation children are entitled to sue—es. 1 (3) and 4 (5). Does 
recovery by an elder first generation child, born disabled as a result of the defendant's 
pre-natal negligence, bar recovery by a younger child, born disabled as a result of 
the same negligence? 

3° The Law Commission talked in terms of supporting a principle where Hebility 
would be excluded if either parent ought to have known of the risk, seo paras 
78 and 111, but this wording is absent from the Act. 
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the risk of the child being born disabled as a result of such 
occurrences—section 1 (4). 
(2) A child so born should not be able to sue his mother if her 
conduct was the cause of his disability—section 1 (1)-—except 
where that disability was a result of her negligent driving of 
a motor vehicle whilst pregnant with him—section 2. There 
is no such limitation_on the child’s right to sue his father. 
(3) A defendant is not liable in respect of a disabled birth if the 
advice or treatment given by him in a professional capacity is 
in accordance with “‘ then received professional opinion.” *° The 
mere fact of a departure from such opinion does not necessarily 
involve liability—section 1 (5). This is a reflection of the 
common law position and is included for the avoidance of 
doubt. 
(4) The fact that the mother was volenti, had entered into 
a contract whereby a third 8 liability was excluded or 
limited,** or was contributorily negligent, will adversely affect 
celiac action by the child when born alrve—section 1 (6) and (7). 
oe re-decease, failure to take action or 
inability to e action use he or she suffered no actionable 
injury will not debar the child—section 1 (3). 


(a) Live Birth with Disability 

It will be noted that at the heart of the legislation lies the require- 
ment of a live birth. As already stated, this could give rise to 
problems similar to those which have arisen in criminal law. If, m 
fact, a court concludes that the child, when born, was dead, the 
Law Reform (Miscellaneous Provisions) Act 1934 would be 
inapplicable since there would be no cause of action vested in the 
still-born child. It would be otherwise if the child was quick-born 
and survived for a short time only,** though damages for loss of 
expectation of life would be precluded if the child did not survive 
for at least 48 hours—section 4 (4). Furthermore, an action could 
theoretically be brought under the Fatal Accidents Acts 1846-1959, 
because section 1 of the 1846 Act requires that the deceased would 
have been able to maintam an action if death had not ensued. 
Clearly this would be so in the case of a quick-born, though short- 
lived child but, since any estimate of pecuniary loss suffered as a 
result of the death of a newly-born child would be merely specula- 
tive, damages would be irrecoverable “ although funeral expenses 
incurred by the parties for whom the action was brought might be 
recovered.“ This is an area in which the English law of damages is 
arguably deficient and the practical result is tantamount to saying 


4° Whatever this may mean! 
41 This creates a new exception to the doctrine of privity of contract, para. 70. 
- 43 See,-¢.¢. Davies_v. British. Picture. Corporation Lid., supra. The position is 
similar in America under the wrongful death legislation. 
43 Statistical evidence suggests that a child born with a mejor disability is 
likely to die within 48 hours. 
44 See Barnett v. Cohen [1921] 2 K.B. 461. 
45 Law Reform (Miscellaneous Provisions) Act 1934, s. 2 (3). : 
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that the life of a newly-born child in these circumstances has no 
value. Admittedly there is a difficulty in the computation of damages 
owing to the lack of elements upon which damages are usually 
assessed. It can, however, hardly be denied that a newly-born 
child has a value and, perhaps, a basis for assessment could be found 
in the loss of the child’s society and companionship.*“* 

As the cause of action crystallises on a live birth any limitation 
period will run from such birth, not from the date the injuries were 
inflicted. The effect of the Limitation Act 1939, as amended, is 
that if an action for personal injuries is started more than three 
years after the accrual of the cause of action the action will fail, 
unless it can be proved that the child was not in a parent’s custody at 
that date. This is a question of fact ** and it is inconceivable that a 
child in the situation under consideration would not be in his 
mother’s custody. Thus, if an action were not brought on the child’s 
behalf within the three year period owing to an irresponsible or 
inadequate parent, the child would be unable to seek redress for 
his injuries and the sins of the parent will have effectively been 
visited upon the child. The possibility of this sort of injustice is 
obviously more inherent in the case of pre-natal negligence than in 
other negligence actions involving children and is another reason 
for the abrogation of the statutory provisions which relate to the 
extension of time for persons under disability.*® The Law Com- 
mission thought that whatever should be decided about the future 
of this-rule it had no place in actions for pre-natal injury. 

The Act requires that the child should be born alive disabled 
or with disabilities, According to section 4 (1) this means that the 
child must be born with “any deformity, disease or abnormality, 
including predisposition (whether or not susceptible of immediate 
prognosis) to physical or mental defect in the future.” This obviously 
limits the operation of the Act to damage which is capable of being 
assessed in pecuniary terms, so that the courts will not be faced 
with the novel situation in the American case of Williams v. State 
of New York.” There an illegitimate child was born to her 
mentally deficient mother as a result of a sexual assault upon her 
mother, then a mental patient in a State institution. The plaintiff 


48 See Michigan Public Act No. 65, 1971, referred to In Mich.L.R. 70, 1, 745. 
Note that Law Com. No. 56 (Report on Personal Injury Litigation—Assessment of 
Damages) recommended in para. 177 that “the perents of an unmarried minor 
child who is Killed by another's wrong should be entitled to recover the mm of 
£1,000 from the wrongdoer in an action under the Fatal Accidents Acts.” 

417 See Simmons v. W eisenthal, 29 Pa.D & C 2d 54 (1962). 


recommendations of the Interim Report on Limitation of Actions: Personal Injury 
Clatms, Cmnd. 5630 (1972). 

8° 18 N.Y. 2d 481 (1966). The Act would presumably cover injurles causing 
traumatic nymphomania, see Gloria Sykes v. San Francisco Municipal Ry., 11 Med. 
Sci. & Law 51 (1971). 
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alleged that the State had been negligent in failing to provide 
proper supervision and protection for her mother, and that this 
alleged negligence had caused her (the plaintiff) to bear the stigma 
of illegitimacy and to be prejudiced in her property rights. The 
court dismissed the claim because it found it impossible to decide 
whether non-existence was preferable to existence as an illegitimate 
child. Such a disability would not fall within the definition of “ dis- 
ability ” proposed by the Act. The Law Commission disapproved 
of the approach in Williams and differentiated between the situa- 
tion in which, e.g. the child’s disability was caused by syphilitic 
intercourse when an action would lie, and the situation where, e.g. 
negligent treatment of a pregnant woman prevented spontaneous 
abortion,®* when no action would lie. This difference is attributable, 
according to the Law Commission, to the fact that, in the latter 
case only, logic dictates that the child’s claim must be based on the 
contention that he would have been better off had the spontaneous 
abortion succeeded-and he had never been born. To guard against 
the possibility of so-called “ wrongful life ” actions, section 1 (2) (b) 
states that an action lies only where, but for the conduct giving 
rise to the disabled birth, the child would have been born normal 
— not that it would not have been born at all. There is, however, a 
difficulty in not treating the former case as a “wrongful life” 
claim. As Tedeschi has pointed out *?: 


“How could the Manhattan hospital have ted the 
unlawful birth and the mental heredity of e Williams 
without preventing her conception as well? And even assuming, 
for the sake of argument, that it could have been possible to 
create that life without those adverse circumstances—the 
fact remains that a single act had been committed, an act on 
which the plaintiff relied as her cause of action without it 
being open artificially to a split so as to advance the plaintiff’s 
case.” 


(b) Preconception Fault 


Although it is a considerable extension of the existing Common- 
wealth and American authorities, the Act provides that pre- 
conception occurrences may found a cause of action. This situation 
could arise where negligent X-ray treatment or defective birth- 
control substances affected a parent’s reproductive system to such 
an extent that the child subsequently conceived was born disabled.** 
The child has no right of action if at the time of the occurrence 
either parent knew of the risk of the child being born disabled, 
though this does not apply if the father is the defendant or where 


the occurrence- is coincident -with or post conception. This -poses 


51 See Gleitman v. Cosgrave, 49 N.J. 22 (1967). 

53 I, Tedeschi, “ On tort Habiltty for ‘ wrongful Hfe ’ ” [1966] Israel L.R. 513, 531. 

53 Edwards, op. cit. p. 55, draws attention to the lack of clear evidence of a 
causal link between preconception damage to gametic cells and post-natal injury. | 


Mar. 1977] CIVIL LIABILITY FOR PRE-NATAL INJURIES 153 


problems since “new embryological data . . . purport to indicate 
that conception is a ‘ process’ over time, rather than an event.” * 
Apart from this difficulty, the point has been made*™ that to allow 
recovery for pre-conception negligence would be to recognise a 
legal interest in not being conceived. If this analysis is correct then 
English law will recognise the validity of “ wrongful life” actions 
and, indeed, Tedeschi would argue that pre-conception negligence 
does give rise to a “ wrongful life ” action: 
“ When a person fathers a child and infects it with a disease by 
one and the same act, then either the semen was already 
infected when it came into contact with the ovum, so that the 
new entity created is diseased from its conception (and this is 
the true meaning of congenital disease), or the single act results 
in paternity and in the infection of the mother, which will be 
from her to the mfant. In the first case it is 
obvious that there was only one alternative to the new being, 
either not to exist or to exist with the disease. But in the second 
case as well no separation can be made between the act of 
the parent causing paternity and that causing the infection, 
as we are faced with a single act.” ** 
The Law Commission, favouring an action in such circumstances, 
approached the situation on the basis that, if a child has a legal 
Tight to begin life with a sound mind and body, and this is the 
effect of the proposed legislation, there is a correlative duty on its 
parents and others to avoid producing conception where the cir- 
cumstances are likely to result in the birth of a disabled child. In 
other words, the remedy is sought not for being born but “ for 
compensation for the disability resulting from the sexual inter- 
course.” "= It should also be noted that in pre-conception cases 
compensation would not, without the help of the fiction provided 
by the Act, fulfil the function, as in other areas of tort, of restoring, 
as far as money can, the status quo. The fiction is contained in 
section 4 (3) which states that “ Liability under this Act is to be 
regarded . . . . as liability for personal injuries sustained by the 
child immediately after its birth.” 


(c) Maternal Fault 


If a child subsequently suffers damage as a result of his mother’s 
pre-natal conduct there is no reason why, in principle and in logic, 
an action should not lie at the suit of the child against his mother. 
There is a wide range of such conduct and it could include such 
matters as a negligent exposure to a contagious disease, drug 
addiction and excessive smoking during pregnancy. The Law Com- 
mission, contrary to its provisional view in its Working Paper,** 

54 Roe v. Wade, per Blackmun J. at p. 181, supra, p. 141, n. 1. 

55 “The Impact of Medical Knowledge on the Law Relating to Pre-Natal 
Injuries ” (1962) 110 Umversity of Pennsylvania Law Rewiew 554, 584, n. 
© 58 Op. at. p. 531. 

ë7 Op. cit. para. 88. 58 Op cit. para. 55. 


Voa. 40 (2) 2 
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accepted that logic and principle should yield to “social accept- 
ability and natural sentiment ” and proposed that there should be 
no right of action by a child against its own mother for pre-natal 
injury, except where such injury was caused by the mother’s negli- 
gent driving, whilst pregnant, of a motor vehicle.*® The reason for 
allowing recovery in this one instance was that in view of com- 
pulsory passenger insurance *° “ the child whose pre-natal injury was 
caused by his own mother’s negligence should not be singled out 
as the one class of blameless victims of negligent road accidents to 
be unentitled to compensation.” ® One of the reasons for a denial 
of a right of action in America was that a child might sue his 
mother for her pre-natal negligence.*? This was a reflection of a 
view of public policy which held that actions by children against 
their parents were inimical to family harmony.“ This view, voiced 
as long ago as 1891,“ has become of increasingly doubtful validity 
in view of the impact of insurance, since the real object of inter- 
family litigation based upon negligence is to obtam compensation 
via the funds of an insurance company. 

The Act provides, somewhat anomalously, that a father’s con- 
duct towards his unborn child can ground a cause of action. The 
Law Commission differentiated between the father and mother in 
this respect, mainly because it was more likely that a mother’s, 
rather than a father’s, conduct during her pregnancy could cause 
injury to their unborn child.“ It is, however, an odd argument 
which says that because there is more scope for negligence, liability 
for that negligence should be precluded.** More persuasive reasons 


5° Ibid.—see s. 2. A faflure to weer a seat belt would not amount to negligence 
where the wearing of a belt might be dangerous in itself, e.g. in an advanced state of 
pregnancy: Froom v. Butcher [1975] 3 W.L.R. 379. gorge igs cer re 
fall within the exceptions to the mandatory use of seat belts proposed by the 
ill-fated Road Traffic (Seat Belts) Bill, see Standing Committee B, Road Traffic (Seat 
Belts) Bill, May 11, 1976, cols. 117-118. 

eo Road Traffic Act 1972, s. 145 (3). 61 Ibid. para. 60. 

63 Seo Allmre v. St. Luke’s Hospital, 184 UL 359 (1900); Stanford w. St. Louis 
San Francisco Ry., 214 Ala. 611 (1926). 

63 Such considerations have not prevented the abolition by the Law Reform 
(Husband and Wife) Act 1962 of the rule that no tortious liability can arise 
between spouses, or the proposed abolition of the privilege against disclosure of 
marital communications by the Criminal Law Revision Committee, Ith Report, 


No. 76, Criminal Law: Report on acy and Criminal Law Reform. 
4 Hewlett v. George, 68 Miss. 703, 711 (1891). as Op. cit. pera. 92. 


suggests that women who smoke during pregnancy cat less and it is this 
intake of food which adversely affects the growth of the foetus, see The Lancet, 
February 21, 1976, p. 385. 
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for denying the child a claim against his mother were that such a 
right of action might be a potent weapon in such matrimonial dis- 
putes as custody and, as insurance to cover such liability seems 
unlikely, the corresponding lack of compensation would increase 
the bitterness and tension already existing between child and mother. 
Although these reasons, assuming they are valid, apply equally to 
the father, illogically he is not exempt from liability. It is hard to 
find any adequate reason why there should be this inequality of 
treatment of the parents’ liability in this situation. 

It could be argued that an action against an allegedly negligent 
mother in respect of deformities would not only be a potent 
weapon but also a valid weapon in custody disputes. If the courts 
are to pay more than lip service to the paramountcy of the child’s 
welfare, then there is just as much reason for denying custody to the 
mother whose fault has caused her child’s deformities as for such a 
denial in the case of the alcoholic or immoral mother.*’ As regards 
the lack of compensation argument, it is hardly likely that the lack 
of an action and no possibility of compensation will not generate 
bitterness, particularly in those cases where compensation might 
have been forthcoming. In the majority of cases it is difficult to 
believe that actions would be brought but this of itself is no reason 
for denying a right of action. 

To propose that there should be a right of action is not such a 
Startling proposition as it might appear since, in England and many 
other jurisdictions, the law already allows an action by a child in 
respect of his parent’s tort against him. Since the fundamental 
reason for the exemption of the mother’s liability is the assumed lack 
of adequate insurance cover,** it might be thought that in the 
cases which have upheld the right of a child to sue his parents the 
influence of insurance was all-pervasive. In McCallion v. Dodd,” a 
New Zealand case, which held that, as a four-year-old boy’s father 
was, or would if sued in time have been, liable in respect of his son’s 
injuries, a tortfeasor could recover a contribution from the father, 
McCarthy J.’* was of the opinion that the earlier cases upholding 
the tortious liability of parents to their children were not effectively 
influenced by insurance. Furthermore, it was argued by counsel 
that the general rule, common in America, of no parental liability 
should be relaxed where a child was injured. North P."! responded 
to this argument thus: 


“In my opinion to accede to this submission would run counter 
to the accepted principle that a policy of insurance is a contract 
of indemnity and the taking out of a policy against personal 
liability cannot create a liability if none existed before.” 


a ee ed ee A 
*7 See, e.g. Allen v. Allen [1948] 2 All ER. 413; Re L. (Infants) [1962] 3 

AI ER. 1; B. v. B. (1962) 106 S.J. 573. 

s Op. cit. para. 60. 

€ [1966] N.Z.L.R. 710. 

10 Ibid. p. 728. 

11 Ibid. p. 721. 
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Liability, if it exists at all, exists independently of insurance. More- 
over, in 1696 the court in Ash v. Ash™ felt no compunction in 
upholding the right of a daughter to sue her (uninsured! ) mother 
for assault, battery and false imprisonment. Furthermore, the lack 
of compulsory third party and passenger insurance in the Province 
of Ontario did not, apparently, dissuade the court in Duval v. 
Seguin, supra, from awarding damages in respect of a driver’s 
negligence towards an unborn child. Presumably, and bearing in 
mind that ordinary principles of tort were applied, were the child’s 
mother to be the negligent driver a similar approach would be 
adopted, in which case there would probably be no-insurance cover 
since the standard Canadian motor insurance policy specifically 
excludes loss or damage which results from bodily injury to or the 
death of a son, daughter or spouse of any insured. 

On the other hand there is (at least on the part of Lord Denning 
M.R.) an increasing judicial tendency," seemingly reflected in the 
Law Commission’s approach to the significance of the lack of in- 
surance cover, to allow the loss to be borne by whoever can best 
afford it, i.e. the insured. Thus, for example, in Ministry of Housing 
and Local Government v. Sharp and Another ™ Lord Denning M.R. 
thought that an additional reason for finding a land charges’ regi 
negligent was that such persons were always insured by their local 
authorities. This attitude illustrates the tendency for liability to follow 
the incidence of insurance so that it is not altogether surprising that 
the Law Commission should favour the “ no insurance—no liability ” 
approach. 

The acceptance by the Law Commission of the unavailability of 
insurance to cover pre-natally inflicted injuries merits further 
attention. In the case of pre-conception incidents the potential 
insurer faces a‘ difficulty. As the limitation period runs from the 
date of birth with disability, the incident which caused that 
disability may have occurred many years before the birth. Con- 
sequently, it is impossible to calculate a premium which is com- 
mensurate with the risk, since there is no means of assessing the 
risk. Such a calculation is essential if sufficient funds are to be 
established to meet claims. It is, therefore, unlikely that insurance 
cover would be available in respect of pre-conception fault. As 
regards post-conception injuries, most household and personal 
liability insurance policies contain a “family claims” exclusion 
clause which excludes claims for injury between members of a 
family. However; notwithstanding the above comments, it might 
not be too sanguine to expect that, were there to be a general 
principle of maternal liability, eater prising i insurers would provide 
~ cover for such liability- - 


72 (1696) Comb. 357. i 

ar a (U.K.) Ltd. v. Whittall & Son Ltd. [1970] 3 All ER. ae 
250; Launchbury v. Morgans [1971] 1 All E.R. 642. 

T4 [1970] 1 Al ER. 1009. See also Nettleship v. Weston [19711 3 All BR. 581. 
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The principle under consideration, though attractive from the 
point of view of sentiment, has the unfortunate consequence of 
producing a discrepancy between the position of children injured 
by the conduct of their mothers during or before pregnancy and 
those injured after birth by the actions of others. The former are to 
be denied a right of action whereas the latter may be able to recover 
large sums as successful plaintiffs. This discrepancy is even more 
disturbing when one considers that a mother is in a position to 
inflict as much, if not more, harm on her child by her conduct 
during pregnancy as any other potential tortfeasor. There is, how- 
ever, much force in the “lack of insurance” argument, since the 
Jack of cover would defeat the object of allowing a general right 
of action ™ against the mother. The difficulty caused by the probable 
lack of insurance in the present context is yet one more example of 
the price which has to be paid for not having a more effective system 
of compensation for personal injuries as exists in, for example, New 
Zealand. 

The Act effects, contrary to the position at common law," a 
revival of the doctrine of identification." Thus, the mother’s 
negligence though not a cause of action in itself may be imputed 
to her unborn child so as to reduce the latter’s damages.’ The Law 
Commission was persuaded to this conclusion by the fact of the 
physical identification of the mother and child during pregnancy 
and the gross unfairness which would otherwise be caused to tort- 
feasors and their insurers, But what, one might ask, of unfairness 
to the child? There is also a certain lack of logic in that, if a 
general cause of action against a mother is to be denied because 
of the bitterness this would engender, a similar argument ought to 
apply in relation to the bitterness which would probably ensue from 
a decision of the court that the mother’s “imputed negligence ” 
and consequent “‘ responsibility ” had reduced or obliterated the 
damages to which the child would otherwise have been entitled. 
It is further enacted that a defendant may rely on any valid exclu- 
sion of his liability effected by contract with the mother.’ This 
exemption of liability was approved mainly because of the danger 
that the possibility of future liability to a mother’s unborn child 
which could not be excluded might prevent persons from entering 
into contracts with women. In so far as this is a real danger, the 
proposal is the lesser evil. Indeed, both sections would seem to 


Ts It might be argued that, were such a right to be enshrined in legislation, 
even though actlons would probably not be brought, the express acknowledgment 
of such a right might have a beneficial effect on pre-natal parental care. 

T@ Soo, e.g. Fallaw v. Hobbs, 113 Ga.App. 181 (1966}—a pregnant woman 
driver's negligence was not imputed to her unborn child so as to prejudice his claim 
for damages when born. 

TT See Walts v. North Eastern Ry. (1858) E.B. & E. 719. 

78 s, 1 (7). Would this encompass a mother’s unreasonable refusal to undergo 
an abortion on the ground of the Hkelfhood of serious handicap to the child, tf born, 
ffom physical or mental abnormalities? See Abortion Act 1967, s. 1 (1) (b). 

a ss 1(6). 
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invoke, to a greater or lesser degree, the widely accepted *° dictum 
of Lamont J. in Montreal Tramways v. Leveille *’: 


“ If a right of action be denied to the child it will be compelled, 
without any fault on its part, to go through life carrying the 
seal of another’s fault and bearing a very heavy burden of 
infirmity and inconvenience without any compensation 
therefor.” 


This legislation may be seen merely as “stating as a conclusion 
of law what is really a conclusion of policy as to responsibility for 
conduct involving unreasonable risk.” ® The public interest will 
certainly be served by encouraging care in, for example, the manu- 
facture of contraceptive and other drugs, though the Act’s assess- 
ment of society’s demands for protection from the carelessness of 
others in the present context may be thought to be too heavily 
weighted in favour of the careless. Furthermore, the implicit accept- 
ance of the principle that a potential child’s welfare should be 
protected even before its conception may well appear to some to be 
yet another reason for opposing legal abortion, and some will 
undoubtedly pomt to the paradox inherent im a situation in which 
it is possible deliberately to destroy a foetus without liability, but 
to incur liability for negligently injuring a foetus. 

Whatever arguments may be based upon and levelled against the 
statutory recognition of liability in the circumstances under con- 
sideration, there will surely be few who would deny that justice 
demands that the post-natal harm to a child consequent upon 
another’s pre-natal fault should be mitigated, in so far as the law is 
able to do so. However, the fact that justice is to be obtained 
through the medium of legislation should not obscure the fact 
that the common law, through the development and application of 
fundamental principles of tort has, and would have, been more 
than equal to the task of adapting to the novel clatm on behalf of 
the unborn child. 

P. J. Pace * 


se In, e.g. Pinchin v. Santam Insurance Co. Lid. [1963] 2 S.A. 254; Watt v. 
Rama [1972] V.R 353; Duval v. Seguin (1972) 26 D.L.R. (3d) 418. 

81 [1933] 4 D.L.R. 339, 345, 

832 Nova Mink Ltd. v. Trans-Canada Airlines [1951] 2 DL.R. 241, per Macdonald 
J. at p. 255. 

* LL.M., Principal Lecturer in Law, Manchester Polytechnic. 


THE CONSUMER CREDIT ACT 1974: ITS SCOPE 


INTRODUCTION 


In September 1968 the then British Labour Government set up a 
committee under the chairmanship of the late Lord Crowther to 
review the existing law and practice governing the provision of 
consumer credit and to make recommendations. Its report, Con- 
sumer Credit, was made to a Conservative Government and pub- 
lished in March 1971.* It was not until September 1973 that specific 
reforms of the law were proposed by the Government and these 
were advanced in the Department of Trade and Industry’s White 
Paper, Reform of the Law on Consumer Credit.” A Bill was intro- 
duced m the House of Commons on November 1, 1973, and it was in 
its Committee stage? when the general election of February 28, 
1974, returned a Labour Government. The new Government 
promptly revived the Bill, slightly modified to take into account 
the deliberations of Standing Committee D on the first Bill as 
well as Labour’s preferences on a few relatively minor issues. This 
second Bill was mtroduced in the House of Lords on March 28, 
1974, ultimately received the Royal Assent on July 31, 1974, and 
became the Consumer Credit Act 1974.4 

It would be difficult to overstate the significance of the Act in the 
field of consumer protection. When fully operative* it will have 
repealed seven Acts entirely and parts of many others; 232 sections 
and 22 Schedules will have been discarded. It will be the Act regu- 
lating all forms of provision of consumer credit and the licensing 
of consumer credit providers and those carrying on ancillary credit 
businesses. Professor Goode does not exaggerate when he describes 
the Act as “probably the most advanced and certainly the most 
comprehensive code ever to be enacted m any country in the sphere 
of consumer credit.” * 

The Act enjoyed a remarkable degree of bipartisan scrutiny and 
support. This followed from the fact that both parties had sup- 
ported the Bill when in government and in opposition (whilst support 


1 H.M.S.O. Cmnd. 4596. In this article “ Crowther ” is used to refer both to ths 
Committee and to its Report. 

2 H.M.S.O. Cmnd. 5427 (the “ White Paper”). There had admittedly been a 
debate on Crowther fn the House of Lords tn 1972 at the instigation of the 
Baroness Lady Phillips: see Official Report, H.L.Deb., ser. 5, cols. 928-977 (Juno 
28, , 1972) (henceforward an sbbroviated form of reference to the debates will be used). 

3 Indeed Standing Committee “ D” had conclnded its consideration of the BII with 
its 14th session on February 5, 1974, and was reedy to report. 

4 1974, c. 39. 

5 Only Pt. I and two substantive provisions (es. 154 and 155) became operative 
on July 31, 1974. The remaining provisions were and still aro, at time of writing, 
to be phased into operation over time with the making of the necessary and fairly 
voluminous subordinate legislation. 

t R. M. Goode, Introduction to the Consumer Credit Act 1974 (1974), Preface. 
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of consumer protection measures may not win votes, obstruction of 
them will provoke an adverse electoral response). Moreover there 
was a-widespread consultation on the Bill with interest groups.’ 
Predictably this resulted in vigorous sectional representations and 
these were reflected in the parliamentary and committee debates on 
the Bil. The Conservative Opposition, itself committed to support 
the Bill, often fulfilled the role of spokesman for such diverse groups 
as the Committee of London Clearing Bankers, the Mail Order 
Traders’ Association, the Hire Purchase Trade Association, the Con- 
sumers’ Association, the Equipment Leasing Association, the Build- 
ing Societies’ Association, the Telephone Users’ Association, the 
Women’s National Commission, retail groups, the Law Society and 
the Finance Houses Association. Healthy “ special pleading ” occurred 
in which a particular sector of the finance industry, e.g. the clearing 
banks or the mail order houses, would seek exemption from some 
provisions. * " 

Many of the Opposition’s amendments, though advanced as 
improving the consumer’s position, were more directly related and 
beneficial to an interest of the finance industry or of some sector 
of it. Where a provision would impose cost, administrative burden, 
formality or delay on credit providers, it would be argued by the 
Opposition that this would adversely affect the consumer. But 
where a choice had to be made between a direct benefit to con- 
sumers and facilitation of credit provision, the Government would 
often resolve the matter in favour of the former by simply pointing 
to the fact that the Bill was after all a consumer protection 
measure.” 

The Official Report of the parliamentary and committee debates 
identifies those provisions of the Act about which the credit industry 
was sensitive and about which some controversy still lingers. The 
purpose of the present article is to consider the scope of the Act’ 





T This consultation is continuing in the context of the regulations and orders 


to be made under the Act by the Secretary of State. 


protectio 
that tt is available at no cost to anyone,” and “ As Minister for 
tection, when I have to decide the balance between the consumer interest and that of 


come down in favour of the copmmmer”: Mr. Alan Williams, Minister of State for 
and Consumer Protection, H.C. Standing Committee B, cola. 146, 147 (July 


- 


Mar. 1977] CONSUMER CREDIT ACT 1974: ITS SCOPE 161 


in the context of the legislative debate. A more comprehensive 
.description and analysis of the Act must be sought elsewhere.** 


Part O (ss. 8-20) CREDIT AGREEMENTS, HIRE AGREEMENTS AND 
LINKED TRANSACTIONS 
General 

Part II and section 189 define the terms used in the Act.” They 
are of critical importance in determining the scope of the Act, for 
the modus operandi of this and similar legislation’? is one of 
redefinition and re-classification. 

In the past, the forms of transaction by which credit is provided 
have been devised by the credit providers. If a particular form of 
transaction has been abused or otherwise found to work injustice, 
Parliament has intervened to curb sharp practice and remedy the 
mischief; if credit providers have considered the new controls too 
restrictive, they have devised new forms lying outside the reach 
of the legislation, and so the cycle would begin again.** So, pawn- 
broking has been regulated since 1603, moneylending since 1900 and 
hire purchase since 1938. The deficiency in such legislation, a 
deficiency which the present Act overcomes, is that it dealt piece- 
meal with particular legal forms rather than comprehensively with 
the reality of credit provision common to them all 

Because existing legislation is so ad hoc and pragmatic, controls 
vary as between the various legal categories. So, if a hire purchase 
transaction is negotiated on a consumer’s doorstep, he has a cooling 
off period in which he can cancel the agreement but this is, not so 
if the transaction is a personal loan. Stmilarly, harsh and uncon- 
scionable credit bargains can be reopened if made with money- 
lenders but not if made with other classes of credit provider. 
Parliament might have simply written all the desired protections into 
the several existing Acts, but its course of comprehensive and elastic 
re-definition is a better one which prevents sidestepping and enables 
consumer credit controls to be found in the one Act. 

It is said that the disparity between the existing sets of controls 


11 See R. M. Goode, op. dt. n. 6 and A. G. Guest and M. G. Lloyd, Encydopedia 
of Consumer Credit Law (1975). See also by Professor Goode, “The Consumer 
Credit Act 1974” (1975) 34 C.LJ. 79; and for a less full and penetrating account, 
R. G. Lawson, “ The Consumer Credit Act 1974" (1974) 124 New LJ. 839, 860, 
903, 941, 965, 989, 1013, 1023, 1064, 1088, 1109, 1136. The Act was noted at (1975) 
38 M.L.R. 435. 

14 The significance of the new terms used in the Act cannot be satisfactorily 
explained or understood until its substanttve provisions have been explained. But 
these provisions cannot be understood at all without some appreciation of the terms 
used. 


13 Cf. the South Australian Consumer Credit Act 1972 and Consumer Transactions 
Act 1972. f 

14 Forms of credit agreement have prol erated fn recent years. “In 1964 to 
1965 most of the transactions involved were hire purchase. Today in the major 
houses we have between 20 and 100 different forms of agreement available. We are 
dealing with a different industry from that of 1964.” Mr. Alan Williams, then 
@pposition spokesman and subsequently Minister for Prices and Consumer Protection, 
, H.C., coL 522 (November 14, 1973). 
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has inhibited competition. This is so. One might be tempted to theorise 
that the least regulated form of transaction would be the form 
most favoured by Parliament and that credit providers would all 
resort to it and compete at that level. But it is a fallacy to think that 
Parliament has consciously discriminated between forms of trans- 
action so as to express its preferences; past controls have been ad 
hoc. And it is not easy for pawnbrokers, moneylenders and finance 
houses to change the nature of their businesses. Finally, competition 
is thwarted when credit providers state their prices in such a 
variety of ways that consumers cannot make comparisons. Following 
the Crowther Report and before the introduction of the first Bull, 
the various organisations of credit providers voluntarily adopted 
“rules” for the statement of rates of charge of credit. However, the 
formulae were not easily applicable to “ non-standard” forms of 
transaction (devising universally appropriate formulae is still causing 
difficulty for the government officers concerned) * and of course 
were not binding. The new Act will encourage competition by apply- 
ing the same controls to all the forms of agreement by which credit 
is provided to consumers and by requiring credit providers to 
conform to the same Regulations in their calculation, advertisement 
and statement of the price of credit. 

Consistently with its aim of ignoring existing legal categories 
and its policy of re-classifying transactions using criteria of relevance 
to the purpose at hand (the protection of consumers), the Act is 
based upon a new conceptualisation and some new terms to express 
it, e.g. “ consumer credit agreement,” “ restricted-use credit agree- 
ment,” ‘‘debtor-creditor agreement,” ‘“‘ debtor-creditor-supplier 
agreement.” A minor unfortunate consequence of Acts like this 
one is that where it once sufficed that common lawyers across the 
world were familiar with the same old and well-worn terms, they 
must now, if they would venture beyond their own Jurisdiction, 
familiarise themselves not only with minor legislative variations 
say from one Hire Purchase Act to the next, but with an entirely 
new scheme of classification and terminology. However, the present 
Act introduces a novel and commendable means of helping the 


183 The Times of April 26, 1975, notes that pending the Act’s becoming effocttre, 


formula which leads it to claim an effective 17:24 per cent. 
Barclays starts from the oppostte end, quoting a true effective rate of 18-4 per 
cont, saying that this equals a flat rate of about 94 per cent. The difference between 
and Barclays’ idea of the effective rate on the basis of a 94 per cent. flat 
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reader. Schedule 2 gives common terms used throughout the Act 
and the references to the sections in which they are defined, then 
proceeds to give illustrative examples of them (they read like law 
student exercises). Section 188 provides that the Schedule shall 
have effect as illustrating terminology; that the examples given are 
not exhaustive; that in the event of a conflict between the Schedule 
and any other provision of the Act, the latter shall prevail; and that 
the Secretary of State may, by order, amend the Schedule by adding 
examples or in any other way. The precise status and effect of the 
illustrations will nonetheless be a matter for judicial decision. The 
illustrations are part of the Act and it might be argued that any 
substantive provision may not be given a meaning which will 
not stand with the relevant illustration. Yet section 188 seems to 
call for an interpretation of other provisions without regard to the 
Schedule. 


“ Consumer credit agreements ” and “ consumer hire agreements ” 


The Act proceeds by defining the provision of credit in the widest 
terms then excluding provision of credit irrelevant to the consumer 
interest. “‘ Credit’ includes a cash loan and any other form of 
financial accommodation ” (s. 9 (1)). An allowance of time to pay 
for goods or services, whether agreed to before or after their supply, 
is within the definition, though the typical agreement for payment in 
arrear by a single repayment will probably be exempted by regula- 
tion.** It may be arguable whether particular circumstances will 
show a granting of financial accommodation or merely a non- 
enforcement of a creditor’s rights. It is provided that under a hire 
purchase agreement, credit is provided to the extent of the total price 
of the goods less the aggregate of any deposit and the total charge 
for credit (s. 9 (3)). Corporate borrowers are virtually totally 
excluded from the Act’s protections*': it is concerned only with 
certain “ personal credit agreements ” which are defined in section 
8 (1) as agreements “ between an individual (‘ the debtor °) and any 
other person (‘the creditor’) by which the creditor provides the 
debtor with credit of any amount.” 1* Nearly all of the Act’s pro- 
tections are limited in their application to “ consumer credit agree- 


18 See the second category of exemption discussed on p. 168, post. 
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ments ” and “ consumer hire agreements.” The former is a personal 
credit agreement by which the credit provided does not exceed 
£5,000 (s. 8 (2)),!" and the latter is an agreement for the bailment of 
goods ** to an individual (the *‘ hirer”) which (a) is not a hire- 
purchase agreement (these and conditional sales are assimilated 
with credit sales and are eligible to be consumer credit agreements); 
(b) is capable of subsisting for more than three months (periodic 
hirings are caught, options to renew are counted and rights to 
terminate prematurely are ignored); and (c) does not require the 
hirer to make payments exceeding £5,000 (rental in respect of 
renewal periods and in respect of time following the earliest date 
at which the hirer is entitled to terminate the hiring ** is ignored) (s. 
15 (1)). Long term hiring agreements were covered because they 
were thought to have much in common with purchases on credit. 

To qualify as a consumer credit agreement, credit must be 
provided by the agreement. Questions have been raised concerning 
letters of intent issued by finance institutions before their client 
makes a purchase.™ If, properly construed, a letter is merely an 
assurance that credit facilities will be available, it is not caught. 
If the correspondence binds a person to enter as debtor into a pros- 
pective regulated agreement, it is made void by section 59. If it is 
an offer of credit capable of becoming binding upon acceptance, it 
stands to become part of an agreement by which credit is provided 
and therefore to be caught but this will be so only if the debtor 
utilises the agreement in the sense of taking the credit under it. 

It is important to appreciate that no distinction is drawn for the 
purposes of the Act between the individual who is a trader and one 
who is not so that the small businessman is as much protected as 
the individual whose purpose is one of private consumption. No 
objection was raised to this m relation to consumer credit agree- 
ments, but strong attempts were made on behalf of the Equipment 
Leasing Association to exempt from the Act commercial leasing 


19 The relevant level under the Hire Purchase Act eo eee 


goods comprised 
rental for land and goods (s. 18 (6)). Protection for the consumer in this 
ts to be found fn the Rent Acts. 


There i no com ble tlon of consumer credit agreements 
secured by land mortgage (s. 16 exempts only some of these agreements where the 
creditor falls within one of special categories there mentioned) and in this 


- 21'a: 101 sivos hirers-a right to-terminate-by notice-expiring not los than 18 months 
after the making of the agreement but this right is ignored for the purpose of 
s. 15 (1) (c) since s 101 applies only where the agreement is a consumer hire 
agreement apart from the section. 
33 Cf. H.C. Standing Committee B, cols. 25-29 (June 25, 1974) and H.L. in Com- 
mittee, cols. 42-44 (April 30, 1974). 
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agreements as distinct from consumer rental agreements.» The 
grounds suggested were that there had been no complaints about 
the absence of legal control even though the lessees were usually 
articulate people, e.g. doctors, lawyers, farmers. An Opposition 
amendment to exempt them was lost on a division in the Commons 
Standing Committee.* However, the Government made some con- 
cession by excluding these agreements from the hirer’s general 
right to terminate prematurely a hiring which has run for at least 
18 months (s. 101 (7)). F 


The £5,000 test 


It is important that it be known upon the making of an agree- 
ment whether it is caught by the Act or not, for if it is, typically it 
will be governed by the transactional provisions of Parts IV, V, VI 
and VII, e.g. Part V’s requirements as to form and contents of 
agreements and right of cancellation. It is therefore important that 
the parties know whether the “ credit provided by the agreement ” 
or payments of hire “required by the agreement” do not exceed 
£5,000. This posed difficulties both in the context of consumer credit 
agreements and of consumer hire agreements and they will be 
considered in that order. 

The two forms of credit referred to in the Act are “ running- 
account credit” and “ fixed-sum credit” and both are defined in 
section 10. The former is “ revolving credit.” Examples are the bank. 
overdraft, the budget account and the credit card system. Credit 
which is not running-account is fixed-sum credit. Examples are hire 
purchase, conditional sale, check and voucher trading transactions. 

The application of the Act to running-account credit caused some 
consternation in banking circles and provoked submissions on 
several points from the Committee of London Clearing Bankers. 
In the first place it was necessary in order to relate the £5,000 test 
of section 8 (2) to running-account credit, to refer to the “ credit 
limit ” of running accounts. It was not disputed that in principle 
this limit in respect of any given period was properly defined as 
“the maximum debit balance which under the credit agreement, is 
allowed to stand on the account ” during that period. It was the 
envisaged difficulty in applying the definition that caused concern. 
A banker might honour a cheque which would take the account over 
the agreed limit. At the instigation of the banks, s. 10 (2) was 
amended to require “any term of the agreement allowing that 
maximum to be exceeded merely temporarily ” to be disregarded 
in determining the “‘credit-limit” allowed under an agreement.” 
Moreover that term is not to be treated as a separate agreement or 
as providing fixed-sum credit in respect of the excess (s. 18 (5)). 
Where an agreement for running-account credit contains no term 

s H.L. in Committee, cols. 58-63 (April 30, 1974). 


. M FLC. Standing Committee B, cols, 53-60 (June 27, 1974). 
25 H.L. in Committee, cols. 44-53 (April 30, 1974). 
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permitting “‘ temporary excess” but a banker in fact honours a 
cheque which takes the amount over the agreed limit, section 10 (2) 
cannot apply directly. In these circumstances by virtue of section 
82 (2), the initial agreement is deemed to be revoked and its terms 
as well as those of the later “ modifying agreement ” constituted by 
the drawing and honouring of the cheque, are deemed to be repro- 
duced in a single notional “ modifying agreement.” So, section 18 (5) 
is enabled to operate and prevents the term in this composite 
notre agreement allowing the credit limit to be exceeded merely 
temporarily from being treated as a separate agreement for fixed- 
sum credit. Similarly section 10 (2) is enabled to operate and reguires 
the same term to be disregarded in determining whether the limit 
of £5,000 is exceeded. Moreover, if under an agreement for 
running-account credit not exceeding £5,000 the credit limit is 
allowed to be exceeded temporarily, the agreement does not again 
become subject to the formalities and cancellation provisions of 
Part V (s. 82 (4)). 

A second difficulty was the possibility that banker and customer 
might agree upon a credit limit in excess of £5,000, well knowing 
that the debit balance would never exceed that sum. In order to 
meet this device, the Act provides that running-account credit shall 
be taken not to exceed £5,000, whether or not there is an agreed 
credit limit, and if there is one notwithstanding that it exceeds 
£5,000, if “at the time the agreement is made it is probable, having 
regard to the terms of the agreement and any other relevant con- 
siderations, that the debit balance will not at any time rise above ” 
£5,000 (s. 10 (3) (b) (it)).?* The credit industry did not welcome the 
burden of having to determine in advance the probable future 
state of new running accounts. It is thought that a banker who 
records the circumstances made known to him by his customer 
should have little difficulty in knowing and being able to show what 
the probability was. Moreover, the onus of proving that it was 
probable that the debit balance would never rise above the limit 
seems to rest on the debtor. Of course it is not enough that the 
debit balance never does rise above that figure; the question is 
whether that should have been apprehended initially as the prob- 
ability. Finally, any force remaining in the banks’ objection has 
surely been removed by the insertion as section 171 (1) of a pro- 
vision that if an agreement contains a term signifying that in the 
opinion of the parties section 10 (3) (b) (iii) does not apply to the 
agreement, it shall be taken not to apply unless the contrary is 
proved. It seems likely that such a term will become common in 
_ agreements for sizeable overdraft credit though the banks have 
complained that their customers and prospective customers will 

a6 s. 10 (3) (b) Œ) and (iD specify other circumstances which will cause running- 


agreed credit mit or with a limit which exceeds £5,000 to be, 
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not understand such a term, may be put off by it or will rely on 
the bank manager to explain it to them. 

Since rental, particularly in the case of leases of equipment, may 
be made to vary in accordance with such factors as corporation tax 
and the cost of money it may not always be known upon the making 
of an agreement whether it will in the event oblige the hirer to 
pay more or less than £5,000. This problem is akin to the second 
one discussed in relation to the £5,000 test as applied to provision 
of running account credit. The Opposition moved the insertion in 
section 15 after the words, ‘‘ does not require the hirer to make pay- 
ments exceeding £5,000 ” of the phrase “ having regard to the terms 
of the agreement as they apply at the time of its making and to the 
circumstances then prevailing” but the Government thought that 
this would provide an opportunity for the framing of agreements 
for say 10 years at a rental of £1,000 per annum terminable at any 
time after the first four years. If the amendment had been 
accepted such agreements would have escaped even if it was always 
anticipated and did eventuate that the hiring was terminated so 
that the hirer’s liability was less than £5,000. 

Unlike section 10, section 15 does not make any attempt to take 
into account changes and liabilities which may arise in the outwork- 
ing of an agreement. It leaves at large the question whether pay- 
ments which it transpires the hirer is required to make pursuant to 
a term of the agreement are to be taken into account for the pur- 
pose of the £5,000 test. There seem to be two classes of term: 
those which provide for automatic adjustment of rental in accordance 
with objective factors or indexes; and those which involve an 
element of voluntarism or discretion on the part of one of the 
parties ** or of a third person. It is suggested that neither is to be 
taken into account and that in order for section 15 (1) (c) to exclude 
an agreement it must be possible to affirm at the outset that the hirer 
will have to pay more than £5,000. It is important for the reasons 
given earlier that the test be so interpreted as to be operable at the 
time of the making of the agreement. 


Exempt agreements 


Some consumer credit agreements and some consumer hire agree- 
ments are exempted by section 16 from the Act’s coverage, though 
not from the “ advertising ” provisions (ss. 43-47), from the “ extor- 
tionate credit bargain” provisions (ss. 137-140), or from being 
reached as transactions “ linked ” to others which are not exempt. All 
others are “regulated agreements,” Le. they are regulated by the 
Act. Section 16 provides for the exemption of four categories of 
consumer credit agreement and two categories of consumer hire 


47 H.C., Report Stage and Third Reading, cols. 865-867 (July 19, 1974). 

238 s, 82 (1) provides that where under a power fn a regulated agreement ft is 
unilaterally varied by the creditor or the owner the variation ts not to take effect 
before notice of H is given to the debtor or hirer In the prescribed manner. 
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agreement. The first category comprises certain consumer credit 
agreements secured by land mortgage where the creditor is a local 
authority or building society, or, upon the making of an order by 
the Secretary of State, belongs to one of several other categories 
of: body mentioned in section 16. The latter include “(f) a body 
corporate named or specifically referred to m any public general 
Act.” The Opposition urged and the Minister agreed that it was not 
intended that the nationalised industries (e.g. the offices of electricity 
and gas industries where such equipment- as- refrigerators and 
cookers are sold) be given any special privilege.’® The first category 
will exempt the land- and house-finance business of the institutions 
specified including agreements secured by a land mortgage given 
concurrently and agreements for the “‘ topping up” of an 1 existing 
land mortgage. 

The second, third and fourth categories are activated where the 
Secretary of State by order so provides. The second category com- 
prises consumer credit agreements where the number of payments to 
be made ‘by the debtor does not exceed the number to be specified in 
the order and it is proposed under this power to exempt debtor- 
creditor-supplier agreements*° where the number of payments 
does not exceed four. The limitation of the proposed exemption to 
debtor-creditor-supplier agreements means that only those single, 
two, three or four repayment agreements where the credit is pro- 
vided either by the supplier, or by a creditor pursuant to a 
pre-existing or contemplated arrangement between him and the sup- 
plier, will be exempt. Ordinary account credit given by a supplier 
(e.g. the monthly account for milk or newspapers) and ordinary 
trade credit will thus be within the exemption. It is not proposed to 
exempt debtor-creditor agreements in exercise of the present power. 

. The third category comprises consumer credit agreements where 
the total charge for credit does not exceed the rate specified in 
the order and it was proposed as the previous Government had 
proposed *? to exempt debtor-creditor agreements (in effect, agree- 
ments for loans not provided by the supplier of goods or services 
or by another person pursuant to an arrangement with him) where 
the rate of credit charges does not exceed 10 per cent. p.a. However, 
latest thinking is that the exemption will.be granted where the 
rate of total charge for credit calculated in accordance with regula- 
tions made under section 20 (1) does not exceed the higher of the 
following rates: (1) the minimum lending rate determined by the 
Bank of England in operation one month before the date of 
the agreement, and (2) 13 per cent. 

The fourth category comprises consumer credit agreements 

_____ having-“a connection.with-a_country outside-the United Kingdom.” ® 





What is a sufficient connection is nowhere defined. The connection 


3% Ibid. cols. 869-870. 
20 On this term and “ debtor-creditor agreements ” see p. 170, post. 
31 See White Paper, para. 21 (tif. 33 Tho same qualification appears in s. 123 (6). 
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must exist at the time of the making of the agreement. A credit- 
token agreement which, by its terms, limited the use of the credit- 
token by reference to suppliers outside the United Kingdom might 
be eligible for exemption, but not, it is thought, a credit-token 
agreement whose only connection with another country is that the 
credit-token is in fact used to make a purchase from a supplier so 
located.** The power to exempt these “foreign connection ” agree- 
ments was seen as a “back-stop’’ measure to safeguard inter- 
national transactions. It is understood that it is intended to exempt 
agreements that arise when the debtor enters into transactions in 
the course of a business or other activity carried on by him outside 
the United Kingdom. 

The fifth category comprises consumer hire agreements with a 
public utility supplying electricity, gas or water where the goods 
hired are a meter or metering equipment. The reasons given by the 
Minister for taking this power to exempt was that the equipment was 
a necessary part of the system of accounting in respect of the supply 
and that to require the public utilities to meet the Act’s requirements 
would be to impose an unnecessary administrative burden upon 
them.** 

The sixth category comprises consumer hire agreements where 
the owner is the Post Office or the Kingston-upon-Hull City Council. 
Although not so restricted expressly, the intention is that the power 
be exercised only in relation to the hiring out of telecommunication 
equipment (excluding internal telephone systems) by these bodies. 
The Opposition argued that telephone subscribers needed to be 
protected as much as other consumers. Perhaps surprisingly in 
House of Commons Standing Committee B the Opposition’s amend- 
ment to delete this power of exemption went to a division.** 
Apparently there will be strong objection to any proposal to make 
an order, not so much on the ground referred to, but because the 
Post Office is in competition with private enterprise in respect of 
some classes of telecommunication equipment (e.g. private tele- 
phone exchanges but not the simple private telephone) and an 
exemption would give it an unfair advantage. 


Other terms and categories 


Consumer credit agreements are categorised as restricted use 
credit agreements and unrestricted use credit agreements. Under the 
former the creditor can ensure that the credit is applied to finance 
a transaction or existing indebtedness of the debtor (including one 
where the other party is the creditor himself) as where the creditor 
pays a supplier direct or supplies the debtor with a credit-token the 
use of which is restricted by reference to a particular supplier or 


33 Contra, Goode, op. cit. in note 6, p. 35, para. [325]. 
H HC., Report Stage and Third Reading, cols, 867-875 (July 19, 1974). 
95 H.C., Standing Committee B, cols. 64-72 (June 27, 1974). 
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particular suppliers. All other regulated consumer credit agreements 
are unrestricted use credit agreements. Perhaps the chief function 
of the distinction is to help identification of linked transactions.** 

An agreement may be one for restricted use credit although the 
supplier has not been implicated in it: the essence of that category 
is the creditor’s controlling hand. But Crowther had also proposed 
` a categorisation into “connected loan ” and “ unconnected Joan” 
agreements, the former relating to loans by a supplier himself or 
by a “connected lender,” i.e. by a lender under a pre-existing 
arrangement or contemplated future arrangement between himself 
and the supplier.” The essential notion was the close community of 
interest of creditor and supplier who might be viewed as joint 
venturers. Agreements not coloured by such an arrangement were to 
be called “ unconnected loan agreements.” Sections 12 and 13 of the 
Act use the terms debtor-creditor-supplier agreement and debtor- 
creditor agreement respectively instead, but the ideas are the same. 
The notions of pre-existing and contemplated future arrangements 
between a creditor and a supplier are amplified in section 187. 
Examples of debtor-creditor-supplier agreements are check trading 
and credit card agreements but not bank cheque guarantee card 
agreements because, even if credit (as distinct from “ security ” as 
defined in s. 189 and regulated by Pt. VII) can be said to be pro- 
vided at all by such agreements, section 187 (3) has the effect of 
excluding them from the notion of debtor-creditor-supplier 
agreements. An important role of the definition of debtor-creditor- 
supplier agreements is again to help identification of linked trans- 
actions and also to define the range of consumer credit agreements 
under which the creditor is to be answerable under section 75 for 
liabilities of the supplier qua supplier. Furthermore the Act’s 
prohibition in sections 48 and 49 of canvassing off trade premises 
does not apply to debtor-creditor-supplier agreements though these 
may be so canvassed only if the licence specifically so provides. 

Each of the dichotomies outlined in respect of consumer credit 
agreements is exhaustive within itself. In other words any consumer 
credit agreement must be either restricted use or unrestricted use; 
any consumer credit agreement must be either a debtor-creditor- 
supplier agreement or a debtor-creditor agreement. And there are 
no kinds of credit other than fixed-sum and running account. Con- 
sumer hire agreements, however, are not categorised, unless one 
were to regard “ exempt ” and “‘ non-exempt,” “ small” and “ non- 
small,” “ non-commercial ” and “ other,” “ cancellable ” and “ non- 
cancellable ” as categories.** 

A small agreement is a regulated consumer credit agreement 


38 For others, see Goode, op. cit. in n. 6 at p. 35, para. 4.8. 

37 See Crowther, para. 6.2.24. 

38 This raises the problem of the meening to be given to “category” in s 18 
which deal with multiple agreements, ie. agreements which do not entirely 
fall within one of the Act's categories. Multiple agreements are discussed at p. 171, 
post. 
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for credit not exceeding £30 (other than a hire purchase or con- 
ditional sale agreement) or a regulated consumer hire agreement 
which does not require the hirer to pay more than £30, being in 
either case not secured otherwise than by a guarantee or indemnity 
(s. 17). Nearly all of Part V (formalities on the making of agree- 
ments and consumer’s right to cancel during a cooling off period) 
does not apply to small debtor-creditor-supplier agreements for 
restricted use credit.** Accordingly small credit sale, check trading 
and credit card agreements would be exempt but not small hire 
purchase or conditional sale agreements since they are excluded 
from the definition of small agreements. Subsection (3) of section 17 
denies success to attempts to get the benefits of the small agreement 
Classification by means of splitting what would normally have been 
a single agreement and making instead two or more small agree- 
ments “at or about the same time.” ¢* 

A non-commercial agreement is a consumer credit or consumer 
hire agreement not made by the creditor or owner in the course of 
a business (not necessarily a consumer credit or consumer hire 
business) carried on by him (s. 189). The concept includes an agree- 
ment between friends. Non-commercial agreements are exempt 
from nearly all of Part V,“ from the connected lender liability pro- 
vision of section 75, from the obligations to supply information 
imposed by sections 77-80 and 107-110, from the pledge and negoti- 
able instrument provisions (ss. 114-122 and 123) and from sections 
82, 83 and 112. 

Section 18 attempts to deal with the inconvenient and untidy 
fact that not the whole of every agreement will necessarily fall 
within only one or none of the categories mentioned in the Act. 
An agreement may not be unitary. Its terms may be such as (a) to 
place part of it within one category and another part either in 
another category or outside any of the categories mentioned, or (b) 
to place it or a part of it within two or more categories mentioned. 
Any such part of such a multiple agreement is to be treated as a 
separate agreement for the Act’s purposes “+ and where an agree- 
ment (including a part to be treated as such) falls into two or more 
categories, it is to be treated as an agreement within each of them. 

The banks raised the possibility that a bank’s “ freezing ” of an 
overdraft might convert the agreement for it into an agreement 
for fixed-sum credit equal in amount to the then debit balance.“ 
a eee 


239 ss, 55 and 56 alone fn Pt. V apply to them. 

40 A saggostion that the Act should be more precise by notionally combining 
mich agreements only tf they were made within five days of each other was 
unsuccessful: H.C. Standing Committee B, cols. 74-78 (June 27, 1974). 

41 s, 56 alone in that Pt. applies to them. 

43 As Professor Goode observes, this provision may operate so as to attract the 
provisions of the Act to the several parts of an agreement which, taken as a 
whole, wouk! have lain outside the Act altogether because the credit provided 
exceeded £5,000: Goode, op. cit. in note 6 at p. 40, para. [4.18]. This possibility may 
have extensive significance if the word “ category” is 
sce n. 38, ante, and text thereto, and Goode (1975) 34 C.LJ. 79, 95 n. 75. 

43 H.C. Standing Committee B, cols. 78-81 (June 27, 1974), 
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The agreement as originally formulated, although for running- 
account credit in excess of £5,000 consistently with section 10, 
might in this way be converted into one for fixed sum credit not 
exceeding that figure and thus fall within the Act. Presumably it 
was also feared that a conversion would involve the consequence 
that an agreement which was initially “ a debtor-creditor agreement 
enabling the debtor to overdraw on a current account ” and as such, 
possibly exempted under section 74 from Part V’s requirements as 
to the formalities touching the making of agreements, would cease 
to be exempt and would, upon conversion and as modified, become 
subject to those requirements.“* The answer given by the Govern- 
ment, correctly it is submitted, was that a bank’s unilateral freezing 
of an overdraft account does not alter the character or categorisation 
of the agreement. Once again it is not action taken by one party 
pursuant to an agreement but the agreement’s terms that determme 
its category. These are, in the absence of a modifying agreement, 
those fixed at the outset. Certainly it is only fair that the incidence 
of the Act should be known at the time when terms are being agreed 
upon. A later agreement between the parties converting an over- 
draft mto fixed sum credit raises different considerations. It is a 
modifying agreement governed by section 82 and stands to produce 
the consequences mentioned. 

Linked transactions are defined in section 19 and are made to 
stand or fall with the regulated agreement to which they are linked. 
_In particular a lmked transaction entered into before the making 
of the principal agreement has no effect until that agreement is 
made (s. 19 (3))* and exercise of the statutory right to cancel a 
regulated agreement operates to cancel any linked transaction as 
well (s. 69 (1) but cf. s. 69 (S)). Through its effect on linked trans- 
actions the Act can have a wider scope than that suggested by the 
definition of regulated agreements. 

Section 20 requires the Secretary of State to make regulations 
containing such provisions as appear to him appropriate for deter- 
mining the “‘ true cost to the debtor of the credit provided or to be 
provided under an actual or prospective consumer credit agree- 
ment.” This “ true cost to the debtor ” is the total charge for credit. 
The Regulations have not yet been made but paragraph 28 of the 
White Paper as expanded by paragraphs 10.1-10.3 of Appendix I 


44 Tt ts not clear whether, in order to comply with the formalities requirements 
of Pt V, it will be necessary for a modifying agreement to reproduce the unvaried 
terms of the original agreement; see Goods, op. cit. note 6 ante, p. 124, para. [11.9]. 

It should be noted that the banks had no cause to fear that the agreement, oven 
if credit, would become 


motor vehicle was being driven while the contract for its acquisition was being 
concluded. 
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thereto make it clear that the total charge for credit will include not 
only the amount stated as interest but also all other compulsory 
charges imposed by the lender as a condition of granting credit. In 
particular, it will include charges for ancillary services under 
separate contracts (e.g. for maintenance or insurance) if entry into 
these contracts is compulsory and the debtor is not allowed to 
choose his own supplier. But charges which would also be imposed 
on cash customers will not be included.** . 

The terms credit-token and credit-token agreement are defined in 
section 14. The concepts denoted by one or both of these terms 
receive special treatment in sections 51, 63 (4), 64 (2), 66, 70 (5), 84 
and 85. 

CONCLUSION 


A shortcoming of the Act is that some of its provisions are so 
technical as to be unintelligible to the average citizen and difficult 
for his lawyer. This is particularly unfortunate in a consumer pro- 
tection measure. Whilst the draftsman has been aware of the 
difficulty posed by new concepts and terminology and his device of 
exemplifying the new terms in a schedule to the Act is.welcome, the 
fact remains that the Act itself must be read, and clarity of its 
meaning is not assisted by the heavy dependence of its provisions on 
novel technical terms or by the fact that so much is left to be 
resolved by subordinate legislation. Perhaps the truth of the matter 
is that once the goal of dealing comprehensively with all forms of 
consumer credit within a single enactment is accepted, it may be 
too much to expect simplicity, precision of meaning and flexibility 
to unite happily in the one instrument. 

The delegation (abdication?) of so much legislative responsibility 
in favour of the Executive itself calls for comment. In addition to 
the familiar criticism based on an excess of legislative power in the 
hands of non-elected officials, there is the point that it is virtually 
impossible to say how “good” or efficient the Act is because it 
leaves so much to be done to make it operative. It has not been 
unknown for “approvals in principle” commanding widespread 
support to founder on the “ details ” of implementation. However, 
we can at least welcome the wide circulation of consultation docu- 
ments on the subject of the regulations and orders proposed to be 
made. 

The extent to which the Act “ succeeds ” will be better observed 
as it is implemented and that is a process which bodies throughout 
the world with interests and responsbilities in the fleld of consumer 


credit should watch attentively. KE LNG 


E 
1e White Paper, App. II, para. 10.2.1. On the proposed regulations and on 


calculation tables also proposed, see respectively the consultation paper ismed 


* Professor of Legal Studies, The University of Newcastle, New South Wales. 


THE COURT EXPERT IN CIVIL TRIALS— 
A COMPARATIVE APPRAISAL 


A. INTRODUCTION 


Ir is frequently necessary in the course of settling disputes for a 
court to have recourse to scientific or technical information beyond 
the realm of general knowledge. In the adversary system of litiga- 
tion this need is usually met by allowing each party to call expert 
witnesses to give evidence. The method of presentation of such 
evidence often seems at odds with the objectivity espoused by 
the scientist in research and, as a result, has been subjected to 
considerable criticism from experts as well as from lawyers.* The 
evils most frequently alluded to may be summarised as follows: 

1. The court hears not the most expert opinions, but those 
favourable to the respective parties. 

2. The corrupt expert may be a rare phenomenon, but will not 
necessarily be exposed by an inexpert cross-examuination. 

3. The expert is paid for his services, and is instructed by one 
party only; some bias is inevitable. 

4. Questioning, whether educive or hostile, by a lay barrister 
may lead to the presentation of an inaccurate picture, which will 
mislead the court and frustrate the expert. 

5. Where a substantial disagreement arises, it is irrational to ask 
a lay judge to solve it; he has no criteria by which to evaluate 
the opinions. 

6. Success may depend on the plausibility or self-confidence of 
the expert, rather than his professional competence. 

7. Those professions on which the judicial system 1s reliant are 
antagonised by adversary trial procedure. 

In the United Kingdom, the 1972 Civil Evidence Act,’ and in the 
United States the 1975 Federal Rules of Evidence,’ illustrate recent 
attempts to alleviate the failings of the present system. Both contain 
provisions designed to encourage the use of court-appointed experts 
in place of partisan witnesses. While court experts are the norm 
in romanist * and marxist * legal systems, they are a rare phenom- 
enon in common law jurisdictions. In treating the expert as a witness 


1 Seo, 2 Wigmore, Evidence (3rd ed., 1940), ge note, 2, p. 645, and Suppt. 
1970, for citations to the principal contributions. See also, symposia on expert 
testimony (1961) 34 Temple L.Q. 357 and (1935) 2 Law and Contemp. Prob. 401; 
Thorn v. Worthing Skating Rmk Co. (1876) LR. 6 CLD. 415n., 4160. per 
Jessel M.R. 

4 Civil Evidence Act 1972, c. 30, s. 2; and see Law Reform Committee, 17th 
Report, Cmnd. 4489 (1970). 

3 Seo Fed. Roles Evid., r. 706, spear ts 517 (1975). 

4 seo eg. Kaplan, von Mehren Schaefer, “ German Ciril Procedure ” 


- (1958) 71 HIR. 1193, 1242; Samana ‘Expert Evidence 7 (1947) 10 MLR. 


32, for a comparative discussion of French procedure: Cappelletti and Perillo, Chil 
Procedure in Italy, Smit (edL) (1965), pp. 230-235: Lenhoff, “ The Law of Evidence: 
A comparative study of Austrian and New York Law ” (1954) 3 Am.J.C.L. 313, 326. 

5 John N. Hazard, Communists and their Law (1969), p. 400: Trusov, An Intro- 
duction to the Theory of Evidence, p. 127. 
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the adversary system ignores the functional difference between the 
evidence of an ordinary witness and the assistance provided to the 
court by the expert. However, the court expert is a creature not 
entirely unknown to the common law, and past experience in 
England and the United States allows us to evaluate the recent 
reforms. It will be suggested that in place of the present system 
panels of experts should be provided to assist the courts and that 
this is a feasible solution, acceptable within the adversary system, 
to a long-standing weakness in our civil trial process. 


B. THe Court EXPERT IN ENGLISH Law 
1. The Common Law origins 


An American judge has stated, “‘ The power and the right of a 
judge to call an expert to his assistance dates from the fourteenth 
century.” * He was probably referring to an appeal of mayhem in 
1345, where it was reported that surgeons were summoned from 
London to say if a wound was fresh.’ We also find reports of cases 
heard in 1494 and 1555 containing references to the practice of 
calling masters of grammar to assist in interpreting legal documents, 
and later in interpreting commercial instruments. Further, it was 
common in those days to empanel juries with special expertise to 
answer particular questions. Juries of matrons were believed to be 
expert in deciding whether a woman was pregnant or not, and juries 
of tradesmen were summoned to advise whether their colleagues 
had breached the customs of the guild or been guilty of 
malpractice." 

It is noteworthy that these examples of the use of experts m 
court, almost certainly at the behest of the judge, pre-date the 
modern trial procedure in which witnesses are called to present 
evidence to the judge or jury. In the fourteenth and fifteenth 
centuries juries were summoned because of their special knowledge 
of the facts and it was not until the middle of the sixteenth century 
that witnesses became common and our present law of evidence 
began to develop.* However, these early cases indicate the long 
tradition of reliance on experts and their functional assimilation with 
juries. When the role of the jury changed to that of forming 
opinions on the basis of facts provided by witnesses, a function 


© Polulich v. Schmidt Tool Die & Stamping Co., 46 N.J. Super. 135; 134 A 2d 
29, 36, per Gaulkin, J.C.C. (1957). 

T Anon. Lib.Ass. 28, pl. 5. . 

® Ror a comprehensive survey of the early cases, seo Learned Hand, “ Historical 
and Practical considerations regarding Expert Testimony ” (1901) 15 H.L.R. 40; see 
also, Rosenthal, “The Development of the Use of Expert Testimony” (1935) 2 
Law and Contemp. Prob. 403, 407. 

* Note, Act of 5 Eliz. 1, c. 9, pl 12 (1562-63) which allowed for an carly 
procedure to compel witnesses to testify. 
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similar to that of the expert, the latter somehow came to be treated 
as a witness. The historical process by which this change occurred 
remains a matter for conjecture. 

It is also obscure when it became the practice for the parties to 
call the experts. In Alsop v. Bowtrell (1620)?° physicians testified 
that a child born “40 weeks and more” after the husband’s death 
could have been his. For whatever reason, the reporter did not 
record who called the physicians. Only 160 years later, in Folkes v. 
Chadd (1782), do we find an unambiguous reference to a partisan 
expert. In that case, Lord Mansfield affirmed the practice of sum- 
moning experts to instruct the court and referred, significantly, to 
the use of Trinity House brethren as assessors in admiralty cases. 

Folkes v. Chadd, often treated as the leading case for the view 
that expert evidence may be admitted as an exception to the rule 
against opinion evidence, illustrates the confusion of the role of 
the expert with that of the witness, although Lord Mansfield’s 
reference to assessors indicates he had a different model in mind.” 

Although rarely exercised, the right of the judge to appoint his 
own expert has been affirmed in a number of cases in the 
eighteenth and nineteenth centuries.1? In Kennard v. Ashman 
(1894) Wills J. found himself in a classical predicament concerning 
the condition of a house.** 


“The evidence of the surveyors was so contradictory that the 
learned judge said he despaired of ascertaining the true facts 
of the case from their evidence.” 


The case was adjourned to allow an independent surveyor to 
Inspect the premises and report to the court. 

Such judicial action is rare because the case must be adjourned 
and an independent expert found and instructed. The inclination 
of the common law judge to remain aloof from the field of conflict 
will generally result in a judgment against the party who carried the 
burden of proof. 


2. Recent developments 


More recently the power has fallen into further disuse due to the 
emasculating provisions of Order 40, Rules of the Supreme Court. 
This Order, introduced in 1934, empowers the judge to appoint an 
expert “on the application of any party ” in causes tried without 
a jury. For reasons discussed later, applications are rare and are 
not the subject of any reported decision.“ 


10 (1620) Cro.tJac. 541, 542; 79 ER. 464. 

11 (1782) 3 Dougl. 157; 99 99 E.R. 589, 

1a Arguably, odern tendency to allow an expert to answer questions on 
tha “ citemts ligne ” indicates Tecoguition Of ths true role of the expert seo Crods, 
Evidence (4th ed., 1974), p. 389; and now, Civil Evidence Act 1972, s. 3 (1). 

13 See, Badische Anilin & Soda Fabrik v. Levinstein (1883) 24 Ch.D. 156; Thorn 
v. Worthing Skating Rink (1876) L.R. 6 Ch.D. 415n.; Colls v. Home & Colonial 
Stores Ltd. [1904] A.C. 179, 192. 

14 (1894) 10 T.L.R. 213. 


15 Supreme Court Practice (1976), Vol. 1, p. 621. 
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Although there is no obvious reason to treat this express declara- 
tion as impliedly repealing the wider common law power con- 
tended for here, such appears to have been its effect. The intention 
of the amendment to the Rules was almost certainly to facilitate the 
use of the common law power, to a non-controversial extent, by 
spelling out the procedure with respect to the appointment, report, 
calling, cross examination and remuneration of the expert. Its weak- 
ness lies in the requirement that a party must apply—the court's 
power to act on its own motion is not included. 

Despite general judicial lassitude, some imaginative decisions 
have established a line of precedent in cases concerning the custody 
and control of children. The explanation of this active judicial 
intervention may be found in the positive duty of the court to 
safeguard the child’s interests. The practical difficulties of selecting 
and instructing an expert are lessened by the presence of the Official 
Solicitor, who, as an officer of the court and guardian ad litem 
of the child, is in an advantageous position to select an appropriately 
qualified expert. This was recognised in Re S. (Infants) (1967) ** 
by Cross J. who had to consider the desirability of having a boy 
psychiatrically examined before a custody order was made. It was 
held that no such examination was needed, but his Honour suggested 
that were an examination necessary, the court should order the 
Official Solicitor to arrange it.’ These views were obiter and 
expressed to be tentative, but they soon received the approval of 
Willmer L.J. in B. (M.) v. B. (R.) (1968). The Court of Appeal 
in that case was asked to consider a psychiatric report on a young 
boy prepared on instructions from his mother. It was held that no 
weight could be accorded to such evidence and, while commending 
the dicta of Cross J. in Re S. (Infants), the court suggested that 
reports should be prepared on the joint instructions of both parties. 

Further support for Cross J.’s suggestion was forthcoming from 
Ormrod J. in Re L. (An Infant) (1967),’* a divorce proceeding. 
Paternity of a child was in issue, and a serological test of the child 
was necessary to determine which of the two men was the father. 
After a close consideration of the powers of the court and of the 
Official Solicitor with regard to children, Ormrod J. ordered the 
Official Solicitor to arrange for a test of the child’s blood group. 
(Such an order had been requested by all the adult parties, but the 
Official Solicitor had felt unable to consent on behalf of the child.) 

While it must be conceded that these authorities are of limited 
application in terms of jurisdiction, they illustrate judicial accept- 
ance of the usefulness of court experts; such acceptance is a 
precondition for any effective reform. They also provide some sup- 





18 [1967] 1 AN ER. 202. 

17 bid. p. 209. 

18 [1968] 1 W.L.R. 1182, 1154. 

19 [1967] 3 W.L.R. 1149. See also Re R (P.-M.) (An Infant) [1968] 1 WLR 
3 385, where Goff J. in another wardship case, approved the dicta of Re S. (Infants.). 
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port for the continued existence of the judge’s inherent power to 
appoint independent experts. That the power is here seen to flow 
from the fount of equity rather than the common law should no 
longer be of practical significance.?° 


C. THE U.S. EXPERIENCE 


The Advisory Committee on the 1975 Federal Rules of Evidence 
stated that the inherent power of the court to call its own expert is 
“virtually unquestioned.” Although there is no reported decision 
in which a civil trial court has been reversed on the ground that it 
had no power to call an expert, it is curious that not until 1916 
do we find a case affirming the existence of the power. In Marin 
Water and Power Co. v. Railroad Commission of State of Cali- 
fornia,*: the defendant was the body responsible for valuing the 
plaintiffs property, which had been acquired by the State under 
eminent domain. The defendant had called an expert over the objec- 
tion of the plaintiff company, which sought review of the order. 
The Supreme Court of California upheld the power of judicial 
tribunals to call their own experts. 

Only three years later, in Kamahalo v. Coelho (1919)** the 
Supreme Court of Hawaii upheld the action of a trial judge im 
calling his own expert to examine an allegedly forged document 
after the case had been closed and submitted to him. The Hawaiian 
court cited dicta from two English cases, but the Californian court 
relied entirely on criminal cases or civil cases involving non-expert 
witnesses. Such precedents are distinguishable on the grounds that 
the court has a stronger duty to intervene to ensure justice is done 
im a criminal case, and that calling an eye-witness for whom neither 
party will vouch introduces different issues from the question of 
calling a further expert. Despite lack of precedent, neither appellate 
court saw sufficient reason to upset the eminently sensible action 
of the trial judge. 

Until 1957, there was a miniscule collection of civil cases in which 
the appointment of court experts had been considered.** In contrast, 
the need to obtain court experts in criminal cases, and the willing- 
ness of the courts to call lay witnesses in both civil and criminal 
cases had caused considerable judicial activity.™* 

In the same tradition as the recent child custody cases in 
the United Kingdom is the decision of the Court of Appeals for the 


District of Columbia, Boone v. Boone (1945).* Emphasising the 


20 See comments of Ormrod J. on the effects of the 1873 Judicature Acts in Re L 
(An Infant) [1967] 3 W.LR. 1149. 

31 171 Cal 706, 154 P. 864 (Sp.Ct Cal.) (1916). i l 

- 43 24 Hawalf 689 (13 19), a G 

23 For a mrroy of the American case-law, see Annotation, “ Trial coart’s 
appointment, in civil case, of expert witness,” (1964) 95 A.L.R. 2d 390. 

34 See, Annotation, “ Court witnesses (other than expert) in criminal prosecution ” 
(1959) 67 A.L.R. 2d 538: also, K. N. Llewellyn, The Common Law Tradition (1960), 
p. 450. 2§ 150 F. 2d 153 (D.C.Ctr.) (1945). 
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need to ensure that the court was fully cognisant of all the facts 
pertaining to the interests of the children, Miller A.J. said: 


“We think that for this purpose, in a custody case of the 
present character the court, if possible, should call to its aid 
e enced and disinterested persons, such as its probation 
officers or the trained social workers in the Board of Public 
Welfare, to make an unbiased examination of the qualifications 
of these parents and of the circumstances which surround these 
children. 


The court made it clear that it was not concerned with the rights of 
the parents so much as the welfare of the children and that it 
was acting as parens patriae. As in criminal cases, the court was 
seised of a duty of an active nature. In addition, the court was aware 
of a source of experts suited to the needs of the case. 

By 1950 there was a thin substratum of case law on which, 
however shaky its foundations might be, courts could rely if they 
wished to call their own experts. In some jurisdictions there was 
also an express grant of such power by statute or court rules, but 
these have not proved significant in reported cases.*” The greatest 
inhibiting factor was probably the rule that a judge could not make 
any comment on the evidence,** a theory supported by the fact 
that the two most recent lines of cases have developed in juris- 
dictions which do not labour under the burden of that rule, namely 
New Jersey and the federal courts. 

In New Jersey the impetus came in an appeal from a workmen’s 
compensation award, Polulich v. Schmidt Tool Die & Stamping Co. 
(1957).** The dispute concerned the extent of the claimant’s dis- 
ability from a neurosis caused by an accident. The medical evidence 
ranged wildly from 2:5 per cent. to 50 per cent. disability. In these 
circumstances the deputy felt impelled to appoint his own expert 
to examine the claimant and report. On appeal to the County Court, 
Judge Gaulkin went to some length to uphold such an inherent 
power of the court, as a matter of principle rather than procedure. 
Subsequent New Jersey cases have referred to Polulich with 
approval,” but only in one, State v. Lanza,” has the actual appoint- 
ment of a court expert been at issue. In a condemnation proceeding 
the value of the stock of young trees on the land was in question. 
It was remarked on appeal that, “The trial court justifiably 
described this state of the proofs as ‘ shocking in disparity as to the 
quantity, quality and value of the nursery stock.’” °" Over the 


36 Ibid. „P. 157. 

37 Seo “ Model Expert Testimony Act” (1951) 9 U.L.A. 427; and ILSp.Ct. Rule 
i (1965). For further citatlons see (1954) 63 Yale L.J. 1023. 

is, predictably, highly scathing of the “ judiclary’s supine observance 
Pr a op. cit. § 2484, p. 270. 

29 46 N.J. Super. 135; 134 A. 2d 29 (1957). 

30 Seo, Band’s Refuse Removal Inc. v. Borough of Fair Lawn, 163 A. 2d 465 
(Sup.Ct.NJ., App.Diy.) (1960); Handleman v. Marwen Stores Corp., 240 A. 2d 
182 (Sup.Ct.N.J., App Div ) (1968) and 251 A. 24 122, 124 (1969). 

21 181 A. 2d 390 (Sup.Ct.NJ., App.Div.) (1962). 13 Ibid. p. 396. 
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defendant’s objection, a court expert was appointed to help reconcile 
the conflict. In approving the judge’s action, the appellate court 
endorsed and adopted Judge Gaulkin’s reasoning in Polulich. 

In the federal courts, a line has grown from the decision of the 
‘Second Circuit Court of Appeals in Scott v. Spanjer Bros. Inc.® 
a personal injuries case. The plaintiff was a child: who had been hit 
by a truck. It is not clear what experts, if any, were called by the 
parties apart from the child’s family’s physician. The judge wished to 
appoint an independent neuro-psychiatrist to examine the child, 
and suggested that the parties select one. Three doctors were agreed 
upon, but none was able to act at short notice, so the trial Judge 
appointed a fourth who was available, but acceptable only to the 
plaintiff. (The defendant alleged he was “a plaintiff's doctor.’’) 
The principal complaint against the procedure appears to have 
been that with sufficient notice a doctor acceptable to both parties 
could have been found. The only reason the judge gave for his 
action was that the “ court has the very important duty to protect 
an infant’s rights.” Although the rationale given is the same as 
that espoused by Miller A.J. in Boone, the latter case was not cited 
by the court. In any event, the appointment was upheld since no 
clear prejudice to the defendant was shown. : 

Scott has been approved by other federal courts,** though it does 
not appear from the reported cases to have been applied often. Two 
cases which do follow Scott, will be discussed in the next section as 
they bear on the relation of the court expert to other officials who 
may be used to assist the court. 


Statutory developments 


A number of States have adopted rules declaring that the courts 
have the power to seek their own expert assistance, but they have 
been no more significant than their United Kingdom counter- 
part.** However, two recent developments should be mentioned. 
The earlier of the two is presently of more practical interest. In 1952 
the Supreme Court for the County of New York set up a scheme 
whereby judges were empowered to refer plaintiffs in personal injury 
cases to a court-appointed physician without cost to the parties. In 
1956 it was reported that the plan had achieved a marked increase 
in the number of settlements and hence a reduction in the work- 
load of the courts. It was believed that there had been an improve- 
ment in “ the standards of medical diagnosis in the field of traumatic 


$3 298 F. 2d 928, 95 A.L.R: 2d 383 (2nd Cir. 1962). 

74 Some federal districts have thetr’own rules expressly empowering the trial fudge 
syivania, discussed in Annotation, “Trial court's appointment, in civil case, of 
expert witness,” 95 A.L.R. 2d, 390, 395n. See also, Rouse v. Cameron, 373 E. 
451, 457n. (D.C Ctr.) (1966) a habeas corpus 

#5. See note 27 above. For a discussion of the federal case law see Sink, 


Unused Power of a Federal Judge to call his own Expert Witness” (1956) 
So.CaLL.R. 195. 





Mar. 1977] THE COURT EXPERT IN CIVIL TRIALS 181 


legal medicine ” and “an improvement in the standards of justice 

through provision of a better process for findmg the medical facts, 

which in turn leads to fairer settlements and verdicts.” ** 

The second and very recent development is contained in the 1975 

Federal Rules of Evidence, Rule 706 of which states, in part: ` 
“Court Appointed Experts: (a) Appointment. The court may 
on its own motion or on the motion of any party enter an 
order to show cause why expert witnesses should not be 
appointed and may request the parties to submit nomina- 
tions. The court may appoint any expert witnesses agreed upon 
by the parties and may appoint expert witnesses of its own 
selection ... [The expert] be subject to cross-examination by 
each party, including a party calling him as a witness. (b) Com- 
pensation. Expert witnesses so appointed are entitled to reason- 
able compensation in whatever sum the court may allow... the 
compensation shall be paid by the parties in such proportion 
and at such time as the court directs, and thereafter charged 
in like manner as other costs. (c) Disclosure of appointment. 
In the exercise of its discretion, the court may authorise dis- 
closure to the jury of the fact that the court appointed the 
expert witness. (d) Parties’ experts of own selection. Nothing in 
this rule limits the parties in calling expert witnesses of their 
own selection.” *" 

These rules were approved on January 2, 1975, and came into effect 

six months later. Rule 706 was not discussed in Congress, and so far 

there have been no reported cases of significance to indicate its 

usefulness in the federal courts. 


D. PROBLEMS AND REFORMS 


Apart from the New York medical testimony and derivative 
schemes, we have no working model in common law countries to 
indicate how a comprehensive system of court experts should be 
instituted. It is worth considering why such a theoretically attrac- 
tive system has failed to develop of ifs own accord, and whether 
there are less radical reforms which would be equally efficacious. 


1. Ideological inhibitions 


The common law, as opposed to romanist legal systems, does 
not impose on its judges extensive obligations to control the presen- 
tation of evidence and to summon and interrogate witnesses. Lord 
Hewart C.J. once remarked: “In civil cases the dispute is between 
the parties, and the judge merely keeps the ring.” > To Wigmore 

36 Report, “ Impartial Medical Testimony,” Special Committee of the Association 
of the Bar of the City of New York (1965). (The project has since been extended 


to Bronx County.) Discussed by Zelsel, “ The New York Expert Testimony Project: 
Some Reflections on Legal Experiments” (1956) 8 Stan.L.R. 730. For a general 


by Van Dusen, “A U.S. District Judge's view of the Impartial Medical Expert 
System ” (1963) 32 F.R.D. 493. 37 See note 3 above 
, 3 R. v. Dora Harris [1927] 2 K.B. 587, 590 (argument). 
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such a sporting theory of justice was anathema: “‘ This philosophy 
is not only low in standard, but is false to the conduct and status 
of the English judge during the last three centuries.” Wigmore 
believed that “‘ the general judicial power itself... implies inherently 
a power to investigate as auxiliary to the power to decide; and the 
power to investigate implies necessarily a power to summon and 
question witnesses.” *° 

Ignoring its wider implications, Wigmore’s approach has a 
special significance in the fleld of expertise. Where the evidence of 
experts is conflicting, the judge “can say the party who has the 
burden of proof has failed to sustain it, but then there is an even 
chance that he has done ‘ injustice according to the law.’ ”? *° There 
may be an established principle available and it may be whatever 
the plamtiff alleges; the court has no means of knowing unless it 
takes the initiative of obtaining impartial advice. It has been sug- 
gested that the judge who descends into the arena of conflict will be 
blinded by the dust, but such a fear is misguided, for neither party 
should be allowed to escape an adverse judgment by confusing an 
issue on which the judge is ignorant. Knowledge that the judge can 
and is likely to appoint an expert may lead to settlement in some cases. 

The importance of the judges’ philosophy is illustrated by the 
coincidence of willingness to call expert and lay witnesses. In the 
United States we find many authorities supporting the judges’ power 
m criminal cases to call witnesses, usually those who have material 
evidence such as eye-witnesses, but for whom neither party is pre- 
pared to vouch. American courts have also been less reluctant 
than their United Kingdom counterparts to extend this power to 
civil cases. Indeed, in one instance, while commenting on the res 
ipsa loquitur principle, no lesser an authority than Justice Frank- 
furter elevated the judges’ power to a duty. He stated that the 
trial judge, 

.. . has the power to call and examine witnesses to elicit the 
truth. See Glasser v. U.S., 315 U.S. 60, 82. He surely has the 
duty to do so before resorting to guess work in establishing 
liability for fault.” “ 


In the United Kingdom court experts appear more infrequently, as 
do lay court witnesses. A restrictive attitude to the criminal trial 
judges’ power to call lay witnesses was adopted in R. v. Dora Harris 
(1927): Re Enoch and Zaretsky Bock & Co. (1910) “* purports to 
deny such a power in civil trials. However, the spirit if not the 


33 Wigmore, op. cit. § 2484. 

4® Judge Gaulkin in Polulich v. Schmidt T. D. & S. Co., 134 A. 2d 29, 36 (1957). 

41 See note 24 above. ._ - 

43 333 U.S. 46, 54: 68 S.Ct. 391; 92 L Ed. 468 (1948). Fic was oiod by Jackeon 
and Burton JJ. For an earlier equity decision asserting the judge's duty to investigate, 
seo Moore v. Sykes’ Estate, 149 So. 789, 791 (Sp.Ct Miss.) (1933). 

43 [1927] 2 K.B. 587. 

44 [1910] 1 K.B. 327; cf. Fallon v. Calvert [1960] 2 Q.B. 201, 205 (Pearce L.J.); 
and “ Court Witnesses,” Justice Report (1965). 5 
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letter, of this approach was breached by Cross J. in Yianni v. 
Yianni (1966) “ a case involving civil committal proceedings. Noting 
that the proceedings were of a quasi-criminal nature, and com- 
menting that it would be “unsatisfactory” to decide the issue 
without hearing from the key witness, the judge called him himself. 
It will be recalled that it was Cross J. who opened the way for the 
use of court experts in the child custody cases. ** 

Willingness on the part of United States judges to appoint court 
experts might have spread beyond federal and New Jersey courts 
were it not for the fact that many civil trials involve juries and in 
most other jurisdictions judges are not permitted to comment on 
the evidence. *’ 

Some judges not dissuaded by the “no comment” rule may fear 
that intervention in the course of the trial will be construed as 
espousal of one party’s cause against the other. It is true that the 
appointment of an expert carries with it an official imprimatur, but 
the court will not know in advance what the expert will say and 
cannot therefore by mere appointment be said to have crossed 
“ that fine line that separates advocacy from impartiality.” A further 
suggestion to allay that fear is to keep the appointment secret from 
the jury, but that course is likely to result in compounding rather 
than alleviating confusion. It would effectively add a further voice 
to conflicting testimony when such a course is only useful if that 
voice does indeed have a superior claim to attention. Impartiality 
is the core of such a claim. The 1975 Federal Rules leave dis- 
closure of the fact that the expert was called by the court in the 
discretion of the judge, a compromise which fails to appreciate in 
full judicial attitudes engendered by the “no comment ” rule. 


2. Procedural difficulties 


The following procedural problems demand the attention of the 
law reformer. However, their solution seems technically easier than 
the problems of judicial reticence discussed above. 


(a) Allotment of costs. In the United States, indecision as to the 
power to tax costs has militated against use of the court expert.** 
The 1975 Federal Rules would allow the judge to direct the allocation 
of costs, and in criminal cases and just compensation cases under 
the Fifth Amendment, the costs will be paid from a special fund. 
Similar use was made of a special fund in the New York medical 
testimony project in personal injury cases and was probably a con- 
siderable factor in the success of the project. Where an opinion is 


45 , [1966] 1 W.L.R. 120. Se p. 177. 

Seo McCormick, Evidence (2nd ed., 1970), Chap. 2, § 8, p. 12; and Note, 

be a ace GL es el aaa A A O aE 
presentation ” (1957) 51 Nw.U.L.R. 761. 

48 Sos Sink, op. cit. (1956) 29 So.CaLL.R. 195, 202; Skoloff, “ Judicial authority 

to call Expert Witnesses ” (1957) 12 Rutgers L.R. 375, 382; and Bx p. Peterson, 

253 U.S. 300, 314 et seg. (1919). 
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available free, there is clearly an incentive to accept it and avoid 
the cost and risk of disputing it. 

In England, witness fees will be costs in the cause and, in general, 
will be borne by the losing party. However, it is submitted that the 
court expert forms an integral part of the court machinery and his 
costs should be paid from the public purse. As it is not suggested 
that parties be deprived of their rights to call their own experts, the 
expenses of the latter will still be borne by the parties. It is quite 
conceivable,- though hard to establish in advance, that acceptance 
of the court expert’s opinion will lead to a substantial saving of 
court time, and hence of public expense. The New York Report 
offers support for such an hypothesis. 


(b) Selection of experts. With all possible encouragement and 
judicial acceptance, court experts will never achieve widespread use 
if judges are not provided in some way with a list of names. A judge 
could ask the parties for recommendations, but if they cannot agree 
there will be an impasse. It is important that a court expert have 
appropriate and outstanding qualifications, and that his selection be 
beyond suspicion of partiality. 

A substantial advantage flowing from the organised structure of 
the New York scheme is the existence of panels of available experts 
prepared by the New York Academy of Medicine and the New York 
County Medical Society. There the judge can feel sure that he 
will obtain a competent expert without time and trouble. Although 
there may be doubts as to exactly how high the excellence of such 
experts rises, the mere attempt at objective screening by a qualified 
board is desirable; selection of an expert is simplified, and the choice 
made can be challenged with less appearance of attacking the 
judge’s impartiality. It may be noted that in the English custody and 
wardship cases in which court experts have been considered, the 
choice has been put in the hands of the Official Solicitor. His 
presence in such cases is not fortuitious—the court itself has an 
interest in the fate of the child—but illustrates the usefulness, indeed 
the necessity, of a vehicle through which the judge can arrange 
for the selection of an expert. 

(c) Circumstances of appointment. The 1975 Federal Rules make 
no mention of the circumstances under which appointments should 
be made, although the judge has to “enter an order to show cause 
why expert witnesses should not be appointed.” Presumably the 
judge will do this, as in the past, where he is under a duty to safe- 
guard a party’s rights, where there is conflicting evidence before 
the court, or where the court for some other special reason needs 


-— —assistance. -The New- York- rule-requires-that a judge be of- the- --- - 


opinion that such a procedure “would be of material aid to the 
just determination of the case.” In fact it has proved necessary in 
New York county to state that the judge is under no duty to appoint 
an expert in all cases; there is pressure for the judge to make an, 
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appomtment when the result will be a free expert examination and 
opinion for the parties! 

It is suggested that such an appointment be made as an inter- 
locutory order prior to trial. No doubt a judge would be unwilling 
to make an order at a very late stage, or during the hearing as this 
would lead to delays and would fail to save any expenditure on 
presentation of partisan evidence. It is likely that cases being 
potential candidates for use of a court expert could be identified 
at an early stage. Kalven and Zeisel, in their classic study of the 
American criminal jury, conclude that partisan experts disagree in 
no more that 3 per cent. of all criminal trials.* So far we have no 
reliable statistics for civil trials, but it has been suggested that experts 
are called in 60 per cent. of civil trials.** If the latter figure has any 
validity, a civil court should, as a matter of practice, consider the 
possibility of appointing its own expert. 


3. Solutions 


Having considered the position of the law at present, both in 
England and m some United States jurisdictions, it remains to 
define a solution acceptable within the ideology and structure of 
the common law, yet conducive to more satisfactory disposal of 
civil suits. No less than nine solutions have been suggested at 
different times, with variations and in combinations. It is not 
possible here to evaluate each suggestion in detail but it is desirable 
to be aware of the alternatives and their most patent limitations. 
Various improvements which have been suggested may indeed 
better the present situation. Whether or not they are considered 
adequate will depend on the proponent’s view of the extent of the 
present evil. It should be remembered, though, that since the lawyer 
is least disadvantaged by the system he knows his view should be 
appropriately discounted. 


(a) Appointment of court expert. Order 40 of the Rules of the 
Supreme Court already provides for the appointment of experts, 
but only on the motion of a party. The power is rarely used,*! from 
which it has been argued that the court expert is not an institution 
favoured by parties to civil litigation. Lord Denning M.R. 
commenting in Re Saxton Dec’d.™ said: 


“ Neither side has applied for the court to appoint a court 
expert. It is said to be a rare thing for it to be done. I suppose 
that litigants realise that the court would attach great weight to 
the report of a court expert, and are reluctant thus to leave the 


4° Kalven and Zeisel, The American Jury (1966), p. 134. 

30 Model Expert Testimony Act, Commissioner’s prefatory note, 9 U.L.A. 428 
(1951); and see Skoloff, op . cit. 375. To estimate the percentage of 
which experts are called by both sides on the same issue would only be to base one 
guess upon another. 

51 Supreme Court Practice (1976), Vol. 1, p. 622. 
a #3 [1962] 1 W.L.R. 968, 972. 
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decision of the case so much in his hands. If his report is 
against one side, that side will wish to call its own expert to 
contradict him, and then the other side will wish to call one too. 
So it would only mean that the parties would call their own 
experts as well In the circumstances, the parties usually prefer 
to have the judge decide on the evidence of experts on either 
side, without resort to a court expert.” 


If the court is willmg to summon a witness on its own motion, 
there is support for the hope that the parties will not needlessly 
duplicate the evidence. Indeed, it was reported in 1956 that the 
New York County Scheme had accomplished, among other things, 
a marked increase in settlements and thereby a reduction in the 
case load of the court. This suggests some degree of acceptance of 
the expert’s impartial opinion, at least in the face of the expense 
and difficulty of contesting it. Of course this need not imply that the 
parties are any happier with the results; rather they may appreciate 
the significance of the technical issue, foresee the difficulty of 
attacking the court’s witness, and hence withdraw. It is suggested 
that the contentment of litigants will correlate directly with the 
quality of the experts. 

(b) The right to exchange of reports. It is an increasingly common 
practice to obtain an interlocutory order in personal injuries cases 
involving medical experts, to the end that a medical report should 
be agreed if possible, and if not, that medical experts be limited to 
two on each side.*? 

If there is an intractable disagreement, the fact that only four 
witnesses are involved will not help the court to decide between 
them, or to discover whether in fact the profession is truly split and 
that there is no generally accepted view. The advantage of this 
proposal is to limit the time wasted, rather than to prevent an 
intractable position developing. Again, the order may not ever be 
sought, 
` A recent sophistication on this practice allows the defendant to 
request the plaintiff to undergo a medical examination by a 
doctor nominated by the defendant.‘ The Court of Appeal has 
upheld the judge’s right to stay proceedings should the plaintiff 
unreasonably refuse to comply with the request.** In so far as the 
defendant is bound to disclose the report, this tactic entails a 
gamble. The immedate beneficiary of the practice is the defendant, 
though if settlements are facilitated the benefits will be more 
widely spread. However, if the matter goes to trial the court will 
still be asked to resolve the old “ battle of experts.” 


(c) Compulsory disclosure of reports. Section 2 of the Civil 


§3 Such orders are made on a summons for directions under Ord. 38, r. 4. 

54 See McGinley v. Burke [1973] 1 W.L.R. 990, and cases reviewed by Bean J. 
55 Clarke v. Martlew [1973] Q.B. 58. See also Folkes v. Chadd (1728) 3 Dougl. 
157, 159 where reference is made to a court order that reports be disclosed in 
advance to avoid surprise. 
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Evidence Act 1972 now gives statatory authority for rules of court 
permitting compulsory exchange of experts’ reports to be ordered. 
The rules now in force provide that medical reports must normally 
be disclosed in personal injury cases, while the courts may order that 
experts’ reports be disclosed in other cases.°5* 

These provisions are intended to give effect to the recommenda- 
tions of the majority of the Law Reform Committee which reported 
in 1970 on evidence of opinion and expert opinion.** Legislation was 
required for a scheme of compulsory, as opposed to voluntary, 
exchange as under the common law expert reports prepared in 
contemplation of litigation are privileged. An attempt to evade this 
privilege had been frustrated by the Court of Appeal in Worrall 
v. Reich (1955).5" 

A. minority of the Law Reform Committee believed that reform 
of the present system was unnecessary, abolition of the privilege 
attaching to reports was undesirable and the proposed reforms, in so 
far as they were not unworkable, would increase the costs of litigation 
and its preparation. The minority thought that the only defect in the 
present system, namely the presentation of unnecessary expert evidence 
on uncontroversial matters, could be eradicated by the strategic 
manipulation of costs. Even that sanction was recommended only for 
use against offending parties in personal injury cases where com- 
pulsory disclosure had been ordered.®* Such an exercise may not be 
straightforward. In Graigola Merthyr Co. v. Swansea Corporation 
(1928),** Tomlin J. noted that due to excessive use of experts, “ this 
case had become unmanageable before the trial began and notwith- 
standing efforts by counsel on both sides during the trial to shorten 
matters . . . the trial, in my judgment, lasted too long.” The judge 
continued : 

“Iam not able to affect costs in this action by these con- 
siderations, because I have not thought it Tight to occu 
further public time by inquiring how the responsibility for 
what has occurred should be distributed.” 


Now that effect has been given to the reforms proposed by the majority 
of the Law Reform Commission, we must await evidence of the 
practical results of these changes. In any event, although some 
reduction in time and expense may result, the disadvantages inherent 
in any system using partisan expert witnesses will remain. 

(d) Ethical obligations of disclosure. Sir Roger Ormrod has put 
forward the suggestion that experts should be under the same 


588 Supreme Court Practice (1976), VoL 1, Ord. 38, rr. 36-41. 

5e Report of Pearson Committee on Evidence of Opinion and Expert Evidence, 
Cmnd. 4489 (1970). 

47 [1955] 1 Q.B. 296. For a discussion of U.S. experience, see Kalinowakl, “ Use 
of Discovery against the Expert Witness ” (1966) 40 F.R.D. 43. 

33 The minority felt compelled to accept this recommendation of the Winn Com- 
mittee, Report on Personal Injuries Litigation, Cmnd. 369 (1968), p. 92. 

59 [1928] 1 Ch. 31, 39. 
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obligation as barristers to reveal the existence of contrary 
professional opinion and limitations on their positions.** 

This proposal is significant in that it goes part of the way to 
making the expert, like the barrister, an officer of the court as 
well as the servant of the client. Three problems arise from this 
partial solution. First, the barrister’s life and work is in the court, 
and often involves conflicting obligations. The expert is not tramed 
and does not usually spend much time in such conditions. Secondly, 
the judge is an expert in the law and is trained in evaluating con- 
flicting legal arguments. Thirdly, this solution fails to avoid the 
hindrance of expert evidence being given by question and answer 
and being subjected to hostile cross-examination by the opposing 
party. The expert remains a witness and is not an advocate. Whereas 
an impartial expert whose sole duty is owed to the court may be 
willing to expose his doubts and misgivings, these are not likely to be 
drawn out on examination or to be volunteered to assist a partisan. 


(e) The right to consult. Expert witnesses in all cases (not merely 
engineers in running down cases‘), should be permitted, irrespec- 
tive of the desires of those who hire them, to consult with each other. 

No fault can be found with this suggestion as far as it goes, but 
it must remain an interim and rather ‘‘ modest reform.” There 
may be a reduction in the bias inherent in the partisan system, and 
it may result in the filing of an agreed report when, if left to the 
strategy of the opposed litigants, such a report would not have 
eventuated. But if full agreement is not reached (and if it is, a party 
who feels his case is being compromised may seek further opinion) 
the partisan atmosphere will undoubtedly reappear in the court 
room. 


(f) Judicial notice. In some situations it is feasible for the court 
to make inquiries of its own and take judicial notice of the results. 
The dangers inherent in such a practice, especially in areas of 
scientific and technical expertise, are patent. Frequently the problem 
with the evidence of partisan experts is not bias or lack of 
scruples, but simply that there is a real divergence of professional 
opinion, and partisan selection does not ensure that the opinions 
presented are necessarily representative or form an authoritative 
view. Such problems will not be well solved by widening the scope 
of judicial notice. 

(g) Special juries. Another solution would be to allow the use of 
special juries of experts to “recommend” decisions on specific 
issues. This solution was suggested long ago by Learned Hand,*’ 
but has not been pursued in the United States where some lawyers 
belicye it may be unconstitutional. The usefulness of such a jury 
lies in the authoritative nature of its opinion, and it is little more — 


6° Ormrod, “ Scientific Evidence in Court ” [1968] Crim-L.R. 240, 246. 
1 R.S.C., Ord. 38, r. 6. 
62 Hand, op. cit. (1901) 15 H.L.R. 40, 56. 


Mar. 1977] THE COURT EXPERT IN CIVIL TRIALS 189 


than a facade to call this a recommendation. Adoption of such a 
technique might be feasible in professional malpractice cases, for 
example, when it would amount to a judgment by peers. In the 
common form of civil trial it would be less acceptable and would 
require greater innovation and expense than would more extensive 
use of court experts. 


(h) Assessors and masters. While it is not possible to make a full 
comparison of assessors, masters and experts, it is useful to be 
aware of the thin lme which divides their functions. 

Two basic characteristics identify the expert witnesses. They may 
be distinguished both by their position in court, and by their function 
out of the court room. As witnesses in court, they can be available 
for interrogation if required. Assessors, on the other hand, convey 
their views to the judge only in the secrecy of chambers.** Here the 
advantage lies clearly with the expert witness, for as Sir Roger 
Ormrod has remarked: 

“indifferent scientific evidence given into the court’s ear is 

much worse than the worst expert evidence given from the 

witness box” “ 
Out of court, the expert may need to carry out examinations or 
experiments, the results of which must be conveyed to the court. 
The assessor’s function on the other hand, is confined to advising 
the judge in court or in chambers, although in some cases powers 
of inspection and investigation have been conferred on assessors 
by statute.” “ 

Like the expert witness, the assessor is a source of information, 
whereas the master has a wider role of collecting evidence and 
resolving disputes, but cannot be called to the witness box. The 
disadvantage of a master not being available for examination in court 
was recognised by the Fourth Circuit Court of Appeals in the 
United States case, Danville Tobacco Association v. Bryant Buckner 
Associates (1964).** There an attack was made on the procedure 
adopted by the District Court in setting up a plan for the allotment 
of selling time to tobacco warehousemen in the Danville-area of 
Virginia. The court had appointed a master “ to report to the court 
upon findings of fact and conclusions as to the issues presented 
herein and particularly a formula for the allotment of selling time.” 
The Court of Appeals concluded that he was not a master in the 
true sense because he took no evidence, did not resolve factual 
disputes nor make rulings of law. 


“ Impressed with his marked knowledge in tobacco marketing, 
demonstrated in his testimony, the court chose him as an expert 


© On assessors generally, see Dickey, “The Province and Function of Assessors 
in Engttsh Courts ” (1970) 33 M.L.R. 494. 

H Ormrod, bp. cit. p. 245. C. F. Wisconsin O.I. & B. Co. v. Wisconsin Tax 
Commissioner, 233 N.W. 72 (Sp.Ct. Wisc.) (1930). 

€s Fora collection of references, see Dickey, op. cit. p. 505, n. 84. 

se 333 F. 2d 202 (4th Ctr.) (1964). 
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for its guidance. He was subject to questioning as a witness 
_ before and after his counselling advice to the court.” *’ 
The potential of a flexible approach allowmg a court expert to 
exercise the powers of a master is admirably demonstrated in 
U.S. v. Cline (1968).** After lengthy litigation, the Ime of a common 
boundary between land of the federal government and that of the 
Clines was settled in principle. The problem remaining was to 
locate the boundary on the actual terrain. This task was assigned 
to “a special master who was a surveyor.” The Clines complained 
that he acted in a dual capacity as master and expert court witness, 
both hearing evidence and relying on his own observations. As a 
master he could not be examined by the Clines. The Circuit Court 
agreed that he had also acted as a court expert and should therefore 
be available for interrogation. 

(j) Expert judges. Although detailed analysis of this alternative 
is beyond the scope of the present discussion, the possibility of 
having judges not only expert in the rules of law and procedure 
but also conversant with relevant fields of science, or social 
activity, should not be ignored. In practice, judges specialising in 
certain classes of cases will pick up some understanding of areas 
of expertise, whether civil engineering, orthopaedics or land 
valuation. | 

Exceptional cases may be found where the judge has embarked 
on a crash course of study to familiarise himself with the subject 
matter of the dispute. In the American antitrust case, U.S. v. 
Morgan,” Judge Medina spent, apparently, weeks studying the 
investment banking business so that he could evaluate the evidence 
presented at the trial. Such instances must remain highly excep- 
tional, and it is not suggested that they could provide the basis for a 
universal practice. However, the use of experts as judges is fre- 
quently one of the attractions of both commercial and imdustrial 
arbitration. 


CONCLUSION 


Cases demonstrating the reliance of courts on the assistance of 
various kinds of experts may be found as far back as the fourteenth 
century. While such early authorities provide a venerable lineage 
for the inherent power of the court to call its own expert, more 
weight must be given to judicial pronouncements made after the 
development of our modern trial procedure and rules of evidence. 
Unfortunately, the function of the expert became confused with 
that of a witness to the facts and the practice arose of the parties 
calling their own experts. 

"6? Thi@. p. 208. For comparison, see Heiberg v. Hasler, 1 FR-D. 735 (ED.N.Y.) — 
(1941), discussed in Schlesinger, Comparative Law (3rd ed., 1970), p. 146. In that 
case Judge Byers appointed a master to take evidence and report on a question of 
French law. The unsatisfactory nature of the procedure is shown by the fudge’s 


virtual rejection of his master’s findings: see, 45 F.Supp. 638 (1942). 
s: 388 F. 2d 294 (4th Cir.) (1968). e? 118 F.Supp. 621, 650 (1953). 
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A philosophy of aloofness has probably militated against any 
natural inclination of judges to obtain independent advice, an 
attitude in which they have been confirmed by practical problems 
and lack of a defined procedure. Nor have the judges necessarily 
been wrong in their caution. The United States cases which have 
upheld the court’s power to make such appointments incidentally 
reveal situations which should serve to alert us to the dangers of 
prejudice to one or other party. The judge usually feels impelled 
to act after an impasse has been reached, but must act without set 
procedures and without assistance in selecting a qualified 
independent advisor. 

It is suggested that further consideration should be given to 
the following reforms: 

(a) Empower the trial judge to call an expert on the court’s 
motion. 

(b) Set up panels of experts in various fields with the assistance 
of professional associations. 

(c) Establish a fund to bear part or all of the costs of such experts. 

(d) Each party shall be entitled to cross-examine the court’s expert, 

and call its own experts in rebuttal. 
The medical testimony project which started in New York County 
has proved highly successful and is spreading to other jurisdictions. 
A similar plan, perhaps commencing as a limited pilot scheme, could 
prove equally beneficial in the United Kingdom. 

Of course it will still be necessary to call an expert who is in 
a real sense a witness, such as the doctor who attends and treats an 
accident victim. But it is to be expected and hoped that the use of 
partisan experts not called to give evidence of the res gestae will 
decline. If this trend should not occur, a probable cause would be 
the low quality of the members of the panels. It is reasonable to 
expect, though, that identification of the expert with the objectivity 
of the court will raise the status of the forensic expert and 
reluctance to be included on such panels and to appear in court 
will be reduced. 

JOHN BASTEN.* 
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* LLB.(HONS.) (ADEL.), B.C.L.(OXON.) Lecturer in Law, the University of New 
South Wales, 


STATUTES 


THE INSOLVENCY Acr 1976 


HAVING first been launched in the House of Lords in November 
1975, the Insolvency Bill survived a protracted voyage across the 
waters of a stormy session to receive the Royal Assent in November 
1976. Although containing a mere fourteen sections together with 
three short schedules, the Act is to be welcomed in view of the fact 
that it is the first piece of legislation to be specifically addressed to 
the insolvency law since the enactment of the even less lengthy 
Bankruptcy (Amendment) Act of 1926. Thus, for some time to come, 
the principal statute relating to bankruptcy will continue to be the 
Bankruptcy Act 1914, many of whose provisions were but 
re-enactments of earlier provisions dating from the nineteenth 
century. It is gratifying to learn however that a long-overdue review 
of the whole insolvency law has at last been entrusted to a 
committee established by the Department of Trade.: Pending the 
eventual report of that committee, the Act of 1976 has effected a 
limited number of urgently-needed adjustments to the existing law, 
several of them pertaining to matters to which attention was drawn 
by the Report of the “ Justice ” committee on bankruptcy published 
in 1975. The Act also contains provisions regarding the law of 
company insolvency, including a novel provision to facilitate the 
disqualification of unfit. persons from being directors of companies 
(s. 9). 


Increase of monetary limits 

Section 1 of, and Schedule 1 to the Act together have the effect 
of increasing many of the monetary limits relating to bankruptcy 
and winding up in England and Wales, and also in Scotland. These 
limits, some of which had not been adjusted since the last century, 
had become quite unrealistic in consequence of the decline in the 
value of money. It was accordingly proposed that these sums should 
be restored to the value they had when first fixed,? and in many 
cases a multiplier of 12 has been employed so as to achieve this. 
However, several exceptions have been made in order to avoid 
producing figures which it was thought might become too high, 
and it is significant that this restraint has been applied to the figure 
which is the most critical of all, namely the minimum debt to 
support a bankruptcy petition or, in company winding up, for 
service of a statutory demand. In each case, the minimum figure 
has been raised by. a-factor of four only, from £50_to £200.? It is __ 

1 Hansard, H.C.Deb., Vol. 918 (October 25, 1976), written answer number 20. 

2 Hansard, H.L.Deb., Vol. 366, col. 761 (December 4, 1975). 

3 The Insolvency Bill originally specified a reg EN E Gatch 


This figure was reduced to £200 following rigorous opposttion in 
: mimittee C, cols, 3-82 (April 27 and 29, 1976). 
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noteworthy that a considerably larger multiplier has been employed 
in raising the amounts required to be deposited by the petitioner 
upon presentation of a bankruptcy petition.* Mention may also be 
made of some other increases, including the raising to £250 of the 
maximum value of the bankrupt’s “‘necessary”’ goods which are 
exempt from the effects of his bankruptcy; the raising to £800 of 
the maximum sum in respect of wages or salary ranking as a 
preferential debt in bankruptcy or winding up; and the raising of 
the amount fixed in section 155 (a) of the Bankruptcy Act 1914, 
so that an undischarged bankrupt will henceforth commit a criminal 
offence by obtaining credit for the amount of £50 or more without 
disclosing his status. 

One further important provision contained in section 1 (2) and 
(4) of the Insolvency Act empowers the Secretary of State to raise 
or reduce any of the sums specified in Schedule 1 to the Act by 
means of a statutory mstrument. Future adjustments may thus be 
made as and when appropriate, without the delay involved in 
effecting them by legislation. 


Power to dispense with the public examination 


Section 6 introduces a welcome provision empowering the court, 
if it thinks fit, to make an order dispensing with the public exam- 
ination of a debtor. The rigidity of the provisions of section 15 
of the Bankruptcy Act in this respect have long been the subject 
of criticism, because they have the effect of requiring every debtor 
against whom a receiving order is made to undergo a public 
examination unless he can be excused on the ground of mental or 
physical unfitness. In many cases, however, a mandatory public 
examination may well be unnecessary if the debtor’s own records 
and his statement of affairs are sufficient in themselves to enable 
the bankruptcy to be administered satisfactorily. More especially, 
in the case of the “innocent but unfortunate ” debtor, for whom 
bankruptcy is supposed to provide a merciful relief from the burden 
of indebtedness, it is surely a contradiction in terms that he should 
invariably be obliged to undergo the ordeal—the humiliation, even 
—of a public examination. Nevertheless, the reform introduced by 
the new Act does not go to the full extent of providing in so many 
words that the public examination shall become the exception 
Tather than the rule, although it could furnish the basis for such 
a practice to become established. Whereas the “ Justice ” Report * 
had recommended that, in cases where the unsecured liabilities were 
less than £10,000, no public examination should be held unless 
the court was satisfied that it was desirable to hold one, the framers 
of section 6 have chosen to leave undisturbed the basic provision 


4 SI. 1976 No. 1932, amending r. 146 of the Bankruptcy Rules 1952, raises these 
amounts to £50 in respect of the debtor's petition and £90 in respect of a creditor’s 
petition. The previous amounts wero £5 and £7-50 reapecttively. 

e 5 See paras. 41-57. 
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that a public examination must normally be held, and to confer 
upon the court a more extensive discretion to waive this require- 
ment in accordance with the circumstances of each case. The official 
receiver is the only person empowered to make application to the 
court for such an order to be made, so that the primary initiative 
ig in fact vested in the insolvency service. No provision is made 
by the Act for challenge by any aggrieved party in case the official 
receiver should elect not to make application for an order under 
section 6, but on the other hand if such an order is applied for and 
is granted it may be challenged, like other orders of a bankruptcy 
court, upon application by the debtor, a creditor, the trustee or by 
the official receiver himself (s. 6 (2)). 

In deciding whether to make an order under section 6, the court 
is required to have regard to “all the circumstances of the case,” 
including in particular whether the debtor has made a full disclosure 
of his affairs; whether he has previously undergone adjudication; 
the number and nature of his debts; and whether his bankruptcy 
would for any reason be a matter of public concern (s. 6 (1)). It 
will therefore be extremely interesting to see what kind of an 
empirical balance is arrived at through the joint agencies of the 
insolvency service (represented by the official receivers in each 
bankruptcy district) and the bankruptcy courts during the course 
of implementing this new provision. It would certainly be desirable 
if a reasonably liberal approach were to be developed, such that 
the ordeal (not to say expense) of a public examination would be 
obviated whenever it was discerned that no useful purpose would 
be served by the debtor’s being subjected to it. 


Automatic discharge 


Sections 7 and 8 effect a badly needed reform of the law relating 
to discharge from bankruptcy. The existing provisions of the Bank- 
ruptcy Act 1914 ' make it incumbent upon the bankrupt himself to 
take the initiative in seeking his discharge by means of a formal 
application to the court. Relatively few bankrupts, perhaps only 
one in every four or five, have in practice sought their discharge, 
while the vast majority have tended to remain undischarged for 
the remainder of their lives.’ Hence, the desiderata of any reform 
were twofold: first, to ensure that in future a prolonged subjection 
to the stigma and incapacities of bankruptcy is retained only for 
such persons as properly deserve them; and, secondly, to clear away 
the existing, large accumulation of cases of undischarged bank- 
rupts. With regard to adjudications which occur after the coming 
into force of the Act, section 7 confers upon the bankruptcy court 
the power to make an order the effect of which will be that the 


è as. 26-28, as amended by, inter alia, s, 1 of the Act of 1926. 

T In 1974, for example, adjudications mumbered 4,329 while in that year there 
was a total of only 282 applications for discharge (Civil Judicial Statistics for 1974, 
Cmnd. 6361). 
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debtor in question will automatically become discharged upon the 
fifth anniversary of his adjudication, if by that time he has not 
already been released from the effects of bankruptcy by the annul- 
ment of his adjudication or by the granting of his discharge upon 
an application made im the established manner under section 26 
of the Bankruptcy Act. By virtue of section 7 (4) all persons who 
were undischarged bankrupts of more than 10 years’ standing upon 
the date when section 7 came into force were automatically dis- 
charged on that date, while those who on that same date were 
undischarged bankrupts of between five and 10 years’ standing will 
automatically become discharged upon the 10th anniversary of 
their adjudication, unless m the meantime they are released from 
bankruptcy in either of the two ways mentioned above. 

Those undischarged bankrupts who underwent adjudication less 
than five years before the Insolvency Act came into force are 
provided for in section 8, which makes provision for a mandatory 
Teview of each case by the court, upon an application which must 
be made by the Official Recetver within 12 months after the fifth 
anniversary of their adjudication. At the hearing of such an 
application, which may take place in the absence of the bankrupt, 
the court is clothed with powers similar to those which it enjoys 
in relation to applications for discharge made under section 26 of 
the principal Act. That is to say, on the basis of a report by the 
Official Receiver as to the bankrupt’s conduct and affairs the court 
may grant or refuse an absolute order of discharge, or may grant 
a suspended or a conditional discharge. Section 8 also provides 
that a mandatory review of this kind must take place in all cases 
in which, after the coming mto force of the Act, a debtor 
undergoes adjudication without the court making an order for his 
automatic discharge under section 7. Thus, if such a bankrupt 
neglects to apply for discharge before the time of the fifth anni- 
versary of his adjudication, it is now inevitable that his case will 
undergo review by the court at that time, and that it can then 
be dealt with on its merits. 


Disqualification of directors of insolyent companies 


The effect of section 9 is to introduce the possibility that, in 
carefully specified circumstances, the court may make an order 
whereby a director of an insolvent company may be disqualified 
for a period of up to five years from being a director of or in 
any way concerned with or taking part in the management of a 
company without the leave of the court. The circumstances in which 
such an order of disqualification may be made are that the person 
in question must either be or have been a director of a company 
which has gone into insolvent liquidation, and that the same person 
must be or have been a director of another such company which 
„has gone into liquidation within five years of the date on which the 
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first-mentioned company went into liquidation. It must also be 
established to the court that the person in question has been guilty 
of conduct as director of any of those companies such as makes 
him unfit to be concerned in the management of a company. Notice 
of the hearing of an application for an order of disqualification 
must be given to the person concerned, and at the hearing that 
person may appear and himself give evidence or call witnesses. The 
right to make such applications is restricted to the Official Receiver 
and the Secretary of State. 

The contravention of an order of disqualification constitutes a 
criminal offence for which there may be imposed, after conviction 
on indictment, a sentence of up to two years’ imprisonment or a 
fine, or both. Alternatively, if the offender is tried summarily there 
may be imprisonment for up to six months or a fine of up to £400, 
or both. 

This new provision is so designed as to be applicable to any director 
whose conduct has contributed to the failure of the companies with 
which he has been associated, even though he may have relinquished 
his directorships before the time of their actual liquidation. At 
least one of the companies with which he has been concerned must 
have gone into liquidation since the date the Act came into force, 
and it is further provided that the conduct which is taken mto 
account in assessing his unfitness to be a director may not include 
any conduct as a director of a company which went into liquidation 
before that date. 


Miscellaneous 


Among other provisions of the Act, mention may be made of 
the sensible increase from seven days to 10 of the time allowed 
for compliance with a bankruptcy notice under section 1 (1) (g) 
of the Bankruptcy Act 1914 (s. 4); and also of the modification 
of the requirements regarding the mode of proof of debts so that 
in future an unsworn claim to the debt will in most cases suffice, 
a sworn affidavit being necessary henceforth only where the Official 
Receiver or trustee so requires (s. 5). Certain changes have been 
made in relation to administration orders (ss. 11 to 13) and, in 
particular, where a person fails to make any payment which he 
is required to make by virtue of such an order it has now been 
made possible for the court to revoke the administration order 
and, at its discretion, to replace it with a receiving order whereupon 
the person concerned is deemed to commit an act of bankruptcy 
(s. 11 (1), (5)). However, two other statutory provisions whereby 

. -a-debtor-was-formerly deemed-to commit an act of bankruptcy 
in specified circumstances have been repealed by section 13 of the 
Act. These were section 21 of the Administration of Justice Act 
1965 and section 4 (3) of the Attachment of Earnings Act 1971, 
whose respective provisions related to the making of an application , 
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for an administration order and to the making of an order requiring 
a debtor to furnish a list of creditors with a view to making an 
administration order. Neither of these two events will henceforth 
involve the debtor in the commission of an act of bankruptcy. 


Conclusions 


The various provisions of the Act are all useful, and many of 
them ought to have been introduced many years ago. Numerous 
other *‘ adjustments ” might well have been included, of course— 
among them, preferably, the abolition of the inequitable rule that 
a bankrupt’s liabilities for rates, taxes etc. are preferential debts 
to be paid ahead of the claims of the ordinary creditors for value.’ 
It is also submitted that it would have been desirable to end the 
anomaly whereby unliquidated claims m tort do not constitute 
provable debts in bankruptcy.* No doubt these matters, and a 
great many more, will undergo thorough consideration by the 
above-mentioned committee established by the Department of 
Trade, and it is to be hoped that their recommendations will enjoy 
a better fate than those of the Blagden Committee of 1957.’° The 
committee is also in an ideal position to monitor the implementation 
of the provisions of the Insolvency Act 1976, and to suggest any 
modifications which experience shows to be desirable. The result, 
one hopes, will be a consolidated statute forming an Insolvency 
Code in which the undoubted merits of the principles of our 
established law are combined with a series of fair and practical 
solutions to the problems experienced in the present day. 


JAN FLETCHER 


3 33 of the Bankruptcy Act 1914 and a. 319 of the Companies Act 1948. 
® 30 (1) of the Bankruptcy Act 1914; cf. s. 316 of the Companies Act 1948. 
16 221. 


See z. 
Seo s. 
Comma, 22 
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COMPUTERS AND PRIVACY 


THE computer is widely feared. It constitutes a threat to middle- 
class employment, and has increasingly become regarded as a threat 
to personal privacy. The potency of such fear has been amply 
documented,’ though its fertility to produce actual invasions must 
on the same authority remain in doubt. One focus for the fear 
centres on the capacity of the computer to enhance governmental 
power at the expense of the people. For this reason some discontent 
was expressed that the Report of the Younger Committee on 
Privacy concerned itself exclusively with threats emanating from 
the private sector.* An interdepartmental working party was 
accordingly established to examine the situation in the public sector, 
and an up-dated version of that party’s report has now been 
published.* It appeared as a companion to the White Paper 
Computers and Privacy * which set out the Government’s current 
thinking on the subject. 

It is worth noting that the Younger Committee explicity 
abandoned any attempt to define the concept of privacy,” and that 
the White Paper implicity follows its predecessor’s example. This 
is highly disturbing. Thus the Younger Committee while refusing 
to define privacy at least excluded the dissemination of false 
personal information from its ambit as confusing intrusion into 
privacy with defamation.* The White Paper however apparently 
regards inaccurate and incomplete information as a danger to 
privacy.’ Thus while neither document defines the concept with 
which it is most closely concerned we can at least deduce that 
they use the same word to mean different things. The White Paper 
also fails to emphasise the by now well-established’ distinction 
between the problem of privacy which is concerned with the 
definition of the circumstances in which a legal right is to be 
regarded as being infringed, and that of security which is concerned 
with the means of preventing such infringement from taking place. 
The danger of such a vague approach is that failure to diagnose 
the problem precisely may lead to a search for a panacea rather 
than for remedies. Completely different complaints may be regarded 
as symptoms of a common disease, and because a particular remedy 
fails to treat one of them it stands in danger of being rejected in 
relation to all, including those for which it is appropriate. 


1 e.g. Privacy, Cmnd. 5012 (197Z) App. E, Table F; Westin, Data Banks in a Free 
Society (1972), p. 477, Appendix B, Teble B—2 . . PA : 

3 Seo Terms of Reference, Cmnd. 5012 (1972), para. 1. 

3 Computers: Safeguards for Privacy, Cmnd. 6354 (1975). ý 
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It is suggested that much more rigorous analysis is required than 
has yet been provided, and in particular that each aspect of every 
different area of application should be distinguished, and appro- 
priate measures devised. They may have nothing in common, and 
not even be capable of administration by the same machinery. Such 
an approach is by no means inconsistent with that advocated by 
the White Paper, though it may go a little further along the same 
route. The Data Protection Committee has already been set up as 
an interim body to prepare the way for a permanent authority. It is 
envisaged that eventual legislation will declare standards by which 
the adequacy of safeguards for privacy should be judged.” It is 
important to note that the White Paper insists that these, 


“ must be more than mere declarations of broad principle and 
must set the standards with a sufficient degree of particularity. 
The range of computers holding personal information and the 
types of information held, are wide and varied, and no set of 
objectives could be formulated which would be universally 
applicable.” 


This 1s a wise approach and the more detailed the appraisal of the 
Data Protection Committee, and even more importantly, of the 
eventual Data Protection Authority, the better. This may help to 
prevent here the creation of excrescences like the Iowa legislation 
relating to the disclosure of criminal records which was so sloppily 
drafted that its effect was to prevent the disclosure of the criminal 
records of those subsequently found guilty while permitting free 
dissemination in the case of those subsequently acquitted,?® or that 
in Oregon which had to be repealed three days after coming into 
force because the police were, for example, unable to inform wives 
of the whereabouts of their husbands who had been arrested." 
Perhaps the most encouraging feature of the White Paper is its 
appreciation of the economics of privacy. It points out that,” 
“The ultimate safeguard lies in the fact that it is nearly 
always possible to make a system so expensive to break into 
that the cost of penetrating it will be greater than the value 
of the information which it holds. At the same time the security 
systems which are most expensive to break tend also to be 
those which are most expensive to install. The cost of providing 
the highest level of security for all personal information systems 
would be enormous. Fortunately there is no need to do this: 
the need is only to pious protection proportionate to the 
degree of sensitivity of the information within the system.” 


Far too frequently protection has been envisaged as an absolute 
response to an absolute threat. Too often the purposes inspiring 


s Cmnd. 6353, para. 31. 
® Ibid. para. 32. 
10 Opinion of Attorney-General of Iowa (September 25, 1973), 4 Computer Law 
ave Reporter 995. 
1 Computerworld, October 1, 1975. 
12 Cmnd. 6353, para. 24. 
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the intrusion of privacy are ignored. There is even a trace of this 
fallacy in the quoted passage which slides from the early and correct 
reference to “ the value of information ” into an apparent equation 
of this with “the degree of sensitivity of the information.” These 
are quite separate concepts, one relates to the attitude towards the 
information of the intruder and the other to that of the subject. 
It will be rarely the case that value and sensitivity can be equated. 
The typical intruder is much more interested in knowing the name, 
address and expenditure profile of the subject, than in the name, 
address and physical profile of his mistress. Thus it is logical to 
erect a greater barrier of expense to acquisition of the former 
information than to that of the latter. The latter may be more 
sensitive but the former is more valuable. 

Nor should the impact upon the users of the services concerned 
of the cost of implementing safeguards be overlooked. In 1972 
when the Younger Committee reported this was virgin territory. 
One of the salutary results of that Committee’s refusal to be hustled 
into premature regulation is that much more sophisticated systems 
for the analysis of such costs have now been developed.*? It is not 
only important to establish what the costs will be, but also how 
they are likely to be recouped and what the effect of the method 
chosen will be likely to be. Thus in the case of the credit industry 
it is not inconceivable that the cost of implementing expensive 
machinery for providing users with copies of data relating to them ** 
might be passed on not by raising rates for all, itself a regressive 
measure, but by refusing credit altogether to the group offermg the 
worst prospects. It is true that in the public sector such direct 
economic analysis is sometimes less immediately applicable, but 
even there it can be paralleled by the application of some strain of 
cost-benefit analysis. 

In an area like that of intrusion into privacy which is execrated 
equally from political left, right and centre, it is fatally easy to be 
stampeded into the enactment of politically popular but furidicially 
unworkable legislation. Easy policies no less than hard cases make 
bad law. The Government is to be commended for resisting such 
pressure, and for moving so carefully. The fruits of such progress 
are already apparent. 

CoLIN TAPPER 


18 Professor Goldstein, at the University af British Colombia, and a team at Purdue 
University have both devised computer models to analyse such costs. 
14 The Younger Committee noted that even in 1972 the cost 
_ every. nmame_held. on -the largest -British credit register- would -cost 
and exceed annual turnover by a third. Cmnd. 5012, para. 615. 
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AUSTRALIAN GOVERNMENT COMMISSION OF INQUIRY INTO POVERTY: 
LAW AND POVERTY SERIES: REPORTS ! 


THE main purpose of this note is to review the reports prepared by 
or for the Law Commissioner on the Australian Government’s 
Commission of Inquiry into Poverty, 1973-75. However, first a short 
description of the establishment of the Commission will be provided. 


Establishment of the Commission? 


The Commission of Inquiry into Poverty was originally set up 
by the Australian Liberal (l.e. Conservative) Government in 1972. 
At this stage the sole Commissioner and Chairman was an applied 
economist, Professor R. F. Henderson.? His terms of reference were 
extremely wide, including the requirement to investigate “the 
extent of poverty in Australia, . . . factors which cause poverty, ... 
any desirable changes that would contribute to the reduction of 
poverty in Australia; and any associated matters relevant to the 
general objects of the Inquiry.” 

Secing how broadly these terms were drafted, a group of 
academics and others met in Sydney in late 1972 under the chair- 
manship of Professor R. Sackville of the University of New South 
Wales, to discuss problems of the interaction between law and social 
Justice. This Committee decided to ask Professor Henderson for 
funds for a special inquiry, to be conducted by Professor Sackville, 
into the legal needs of the poor. 

Partly as a result of this initiative, the fact that there was a 
change of government in Australia, and other behind the scenes 
lobbying, this specific research project was developed and the 
whole scope of the Commission was broadened in March 1973 by 
the appointment of four further Commissioners: Dr. R. T. 
Fitzgerald who was to examine the relationship between Education 





1 Profesor R. Sackville, Law and Poverty in Australia (2nd Matn Report of the 
Commission), (Austrelian Government Publishing Service (A.G.P.S.), Canberra, 
1975); Professor R. Sackville (research by Susan Armstrong), Legal Ald in Australia 
(A.G.P.8., Canberra, 1975); J. Jakubowicx and B. Buckley, Migrants and the 
System (A.G.P.S., Canberra, 1975); M. Cass and R. Sackville, Legal Needs of the 
Poor (A.G.P.S., Canberra, 1975); A. Bradbrook, Poverty and the Residential Land- 
lord-Tenant Relationship (A.G.P.S., Canberra, 1975); R. Sackville (research by Mrs. 
Kerri Forbes), Homeless People and the Law (A.G.P.S., Canberra, 1976). Further 
papers, Debt Recovery in Australia, by D. St. L. Kelly; Poverty and the Legal Pro- 
fession in Victoria, by J. M. Fitzgerald, and Essays on Law and Poverty: Ball and 
Social Security, by Suzan Armstrong, M. J. Mozsman and R. Sackville, are due to be 
published by A.G.P.S. but are not available et the time of writing. Alo se New 
South Wales Bureau of Crime and Statistics, Territorial Justice in Austratia, Statistical 
Report No. 20 (Sydney, 1974). 

2 For both this and other sections of the note I have been greatly assisted by 
discussions I was able to have with the Commissioner for Law and Poverty Professor 
R. Sackville (henceforth ‘“‘ Law Commissioner’). I am, of responsible for 
what appears here, which refiects my own views and not those of the Law Com 
missioner or the other members of the Commission. 


Research, University of Melbourne. He was responsible for the First Main Report of 
the Commission, Poverty in Australia (A.G.PS., 1975) and 19 research volumes. 
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and Poverty; the Revd. G. S. Martin, responsible for studying the 
Social-Medical Aspects of Poverty; Professor R. C. Gates who was 
to look at selected economic issues (such as the functioning of 
special consumer tribunals that had been recently established in a 
number of states‘); and Professor R. Sackville who undertook the 
study of the relationship between Law and Poverty. 
Professor Sackville’s terms of reference * were also drawn very 
broadly. They were to: 
“investigate the effect of the Jaw and the legal system upon 
the poor and other disadvantaged groups and individuals in the 
Australian community and in particular examine: 
(i) those areas of substantive law ... that are of special 
significance to the poor; 
(ii) the delivery of legal services to the poor, including 
(a) the nature and scope of existing legal aid and referral 


Services... 

(b) barriers to the effective use of legal aid services and 

methods of overcoming those barriers; and 

(c) alternative forms of legal advice and assistance including 

those offered in connection with non-legal services; 

(iii) the administration of the system of criminal and civil 
justice in so far as it affects the poor and other vulnerable 
groups such as migrants and children... 

(iv) the legal rights of recipients of social welfare assistance; 

(v) any associated matters relevant to the above and to the 
general objectives of the Inquiry.” 


As a first step in the collection of evidence, the Commission 
sought submissions from the public relevant to these terms of 
reference. However, neither these nor evidence presented at public 
hearings contained as much information on the legal problems 
of the poor as had been hoped.* Thus it was necessary for the Law 
Commissioner to orchestrate the presentation of evidence from 
groups who it was thought could assist the Commission. In addition, 
considerable efforts were made to prepare research papers and to 
stimulate discussion based on the findings contained therein. It is 
these papers which comprise the impressive list of publications cited 
at the beginning of this note.’ 


Contents of the Reports: a British perspective ° 


Most of the reports are the products of the individual research 
projects which were promoted by the Commission. Law and Poverty 


4 See, e.g. Small Claims Tribunal Act 1973 (Queensland); Small Claims Tribunal 
Act 1973 (Victoria) and Consumer Claims Tribunal Act 1974 (New South Wales). 

ë The exact terms of reference of the other specialist Commissioners (apart from 
the Law Commissioner) are set out in Law and Poverty in Australia, op. cit. note 1 
(supra), at Appendix A, p. 321. Reports by Revd. Martin and Dr. Fitrgerald have 
also now been 


€ Law and Poverty in Australia, op. cit. note 1 (supra) at p. ix. 

T Supra, note 1. 

8 A similar review of the economic papers is to be found in (October, 1976) 
Journal of Soctal Policy. 
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in Australia is, however, rather different; this is the Second Main 
Report of the Commission and is, in effect, Professor Sackville’s 
distillation of the findings contained in the research papers, plus, 
where necessary, new material. This also includes a long list of 
recommendations for government action. 

It is obviously undesirable and unnecessary for this note to 
summarise in detail all the contents of all the papers. Much of 
the work is, inevitably, of greater interest in Australia than here. 
But, so far as possible, I shall attempt to point to those aspects of 
the Law Commissioner’s work which may be of use to British 
readers. 

(i) The first point is the obvious one that the terms of reference 
both of the initial inquiry and of the Law Commissioner are much 
wider than anything experienced in this country. No British Govern- 
ment has set up an inquiry into poverty—only individual issues 
within the area such as housing, income and wealth, legal services, 
the Rent Acts, and so on. Thus those in Britain who argue in favour 
of such a broad-ranging inquiry will find strong support from the 
Australian precedent. 

(u) The second notable feature of the Commission’s work is the 
number of special research reports it was able to produce. Many 
chairmen of British committees would doubtless view this with 
envy. 

(iii) Given the width of the terms of reference, it is not surprising 
that the scope of the Commission’s report and its concomitant 
research should have been extensive. It may be seen from the 
contents of the published documents that Professor Sackville took 
a broader view of the area of law and poverty than is sometimes 
taken in this country. For example, in his Main Report he calls 
for a special inquiry into the impact of criminal justice procedures 
on the poor.’ He launches a strong attack on the laws of vagrancy 
and drunkenness which have the effect of making many of the 
poorest and most disadvantaged into criminals.° Again, the 
problems of recent migrants to Australia, especially non-Anglo- 
Saxon migrants, are highlighted in a way which should give more 
stimulus to thinking about the problems of immigrants to this 
country." A particular issue identified was the lack of adequate 





®* Law and Poverty in Australia, op. cit. note 1 (supra), Chap. 7; pert of this 
chapter is based on his special study on Bail, also referred to fn note 1 but not yet 
published. - 


1@ Seo Homeless People and the Law, op. cit. note 1 (supra), passim, and Law 
and Poverty m Australia, op. cit. note 1 (supra), Chap. 9. It is to be noted that 
‘ homeless ” is used in a rather different way from that to which we are more used 
in Britain. Cf. the recent Home Office Working Party Report on Vagrancy, criticised 
by L. H. Leigh (1977) 40 M.LR. p. 58. 

11 Seo, Migrants and the Legal System, op. cit. note 1 (supra), parsim: also Legal 
Needs of the Poor, esp. pp. 21, 73, 91-92, and Law and Proverty in Australia, p. 35 
and Chap. 8. It may be noted that only recently has the Child Poverty Action 
Group, National Welfare Rights Handbook been translated into Gujarati, The 
Times, December 18, 1976. 
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interpreting services and information services in languages other 
than English. 

(iv) The most interesting aspect for British readers of the various 
reports on legal aid and legal services is the description of the 
statutory salaried lawyers that already exist in certain States m 
Australia. Most valuable is the analysis of the New South Wales 
Public Solicitor and Public Defender +° which since the passing of 
the Legal Assistance Act (N.S.W.) 1943 have provided legal services 
in, respectively, civil and criminal matters. Also useful is the further 
description of the Queensland Public Defender and the Victoria 
Public Solicitor.’*? Despite their conmusing titles, they both handle 
only criminal cases. 

Much of the rest of the writing on legal services presents infor- 
mation very similar to that available in the United Kingdom. 
Thus, Legal Needs of the Poor, by Professor Sackville and Michael 
Cass, is a study conceived on similar lines to that produced by 
Abel-Smith, Brooke and Zander in Britain.‘ Without specifically 
taking into account any of the criticisms made of the latter study,” 
Sackville and Cass present an admittedly tentative, and qualified 
case that there is a substantial unmet need for legal services m 
Australia. Professor Sackville’s analysis of Law Society legal aid 
schemes 1° shows that they are more or less modelled on British 
lines. His account of miscellaneous legal advice facilities, law 
centres and so on (including the highly mnovative Fitzroy Legal 
Service in Melbourne ?’) reveals a familiar scene of baphazard 
private initiatives in legal services, which are likely to be very 
important as a practical basis for future developments.** Two 
further studies relevant to the legal services debate were also used 
by the Commission. Territorial Justice in Australia ** examined the 
geographical distribution of legal services in Australia. The Report 
on the Legal Profession in Victoria ** is regrettably not yet avail 
able, its publication having been delayed as a result of the change 
of government in 1975. 

The inevitable disappointment for British readers im the 
description of legal services is the comparatively small amount on 
the work of the Australian Legal Aid Office (A:L.A.O.), established 
by the Federal Government in 1973. However, the shortness of its 


13 Legal Aid in Austratia, op. cit, note 1 (supra), pp. 78-92. 

13 Ibid. pp. 92-104. 

14 Legal Problems and the Citizen (1973), a title which is remarkably consistently 
misquoted by the Australians. Sackville and Cass also acknowledge inspiration from 
Sykes’ study in Denver, Colorado, see (1969) 4 Law and Socisty Review 255. 

1s Of the type mado by, e.g. P. Morris in Soctal Needs and Legal Action (Martin 


Robertson, London, 1973). 

16 Legal Ald in Australia, op. cit. note 1 (supra), Chap. 2. meaa ne 

17 Ibid. Chap. 4. 

18 Cf. the neighbourhood law centre movement in Britain as an embryonic public 
legal service. 


19 Op. cit. note 1 (supra). Cf. X. Foster, “ The Location of Solicttors” (1973) 
36 MLL.R. 153. 
20 Op. cit. note, 1 (supra). è 
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existence at the time made it impossible for Professor Sackville 
and his researchers to include any detailed information on 
AL.A.O.™ In Law and Poverty in Australia, Professor Sackville 
does refer extensively to A.L.A.O. as a body on which his proposed 
Legal Aid Commission could be built.” 

(v) In the section of Law and Poverty in Australia, which deals 
with the reform of the substantive law, the areas chosen for analysis 
(apart from the criminal justice process mentioned above) are 
landlord-tenant law, consumer credit, enforcement of debts and 
social security. Many familiar issues are addressed in these chapters. 

Unfortunately only one research report, on landlord-tenant law, 
has yet been published, though others are promised.** This was 
written by a Canadian lawyer now working in Australia and, 
particularly in relation to the question of repairs, has some very 
useful references to North American experience on such topics 
as housing codes. It must be said, however, that his analysis of 
British law is far from satisfactory. For example, his accounts of 
rent tribunal jurisdiction,“ and the system of fair rents *—which 
omits reference to the 1974 Rent Act—are seriously misleading.*™ 
Particular points of interest im this subject area are, first, 
Bradbrook’s recommendation, endorsed by Professor Sackville, for 
a new specialist court—the Residential Tenancies Board **—to have 
a wide jurisdiction over lJandlord-tenant matters. Secondly, the 
recommendation that public sector tenants should be given greater 
security of tenure. Bradbrook includes a suggested standard-form 
lease which may be of interest to those who argue that local 
authorities in Britain should be required to give their tenants 
improved security.” 

(vi) Despite the breadth of mquiry in which Professor Sackville 
engaged, there are some weaknesses in the scope of his analysis. 
For example, there is nothing in the legal reports on the effects 
of the laws of taxation on the poor”; the interaction of tax law 
and social security is one that is coming to be recognised as of 


Se ee a pp. 165-166. Also 
the Appendix at pp. 193-199 describes the legal challenge to the constttutionality of 
A.L.A.O 


23 See Chap. 2, cap. pp. 19-22 and 38—40. See also T. Purcell, Legal Aid Develop- 
ments in Australia, unpublished paper presented to First International Colloquium 
on Legal Aid and Legal Services, London, October 1976. 

23 For details see note 1 (supra). In addition to the reports due for publication 
Professor Sackville also arranged for a study of Consumer Credit; and Legal Aid 
in Tasmania; seo Law and Poverty in Australia, op. cit. note 1 (supra), Appendix B. 
These will not be published by the Commission. 

24 Poperty and the Residential Landlord-Tenant Relationship, op. cit. note 1 


258 Although his report was not published until 1975, it was written before the Act 
became available in AustraHa. 

36 bid. Chap. 1; and see Law and Poverty in Australia, pp. 91-94. 

27 Ibid. pp. 113-114. Cf. the National Consumer Council Report. 

2T* These matters were dealt with in Professor Henderson's economic papers, supra, 
L 3. 


206 THE MODERN LAW REVIEW [Yol 40 


increasing importance in Britain. Another weakness with the 
reports, particularly from the viewpoint of a non-Australian 
academic commentator, is the extremely brief discussion of the 
concept, ‘‘ Equality before the Law.” ** It is clear from this that 
the whole tenor of the Commission’s Report assumes that changes 
in legal services and the substantive law will lead to an improvement 
in the relative position of the poor in Australian society. Yet, despite 
Many enthusiastic reports which have appeared, particularly in the 
United States, but also in the U.K., about the potential for changing 
the position of the poor by altering laws, improving legal services 
and so on, there is an increasing scepticism that this is m fact 
happening, at least in the dramatic way which had been initially 
hoped for.** Doubtless, it could be argued that such an “ abstract ” 

r “intellectual ” debate is out of place in a document which is 
not intended as an academic legal treatise but as the basis for a 
government reform programme. Nevertheless, one is left with a 
feeling that a number of fundamental issues on the interaction of 
law and poverty have not been addressed in a context where such 
a discussion would have been valuable and helpful 


Conclusion 

There can be no doubt that for academic lawyers, social 
administrators and others interested in developments in welfare law 
topics, the energy of Professor Sackville and his colleagues has 
provided people in Britain with a wealth of comparative data and 
information. Furthermore, the breadth of inquiry will, as suggested 
above, be viewed with some envy in Britain. But, of course, the 
Reports of Commissions of Inquiry are only the start, not the end, 
of a battle. There is no guarantee that, by establishing a wide- 
ranging Commission, wide-ranging action will result. The actual 
impact of these reports on Australian society will only emerge over 
the next few years. But if there are developments in legal services 
and the law relating to the poor this will be due, m no small 
measure, to the work of Professor Sackville and his colleagues. 


MARTIN PARTINGTON 


THE CRIMINAL LAW REVISION COMMITTEE WORKING PAPER ON 
OFFENCES AGAINST THE PERSON * 


Muc acédemic discussion of the criminal law appears to be based 
on the assumption that reform poses questions and demands 


_ 38 Law and Poverty in Australia, Chap. 1. 

20 See, e.g. Marri and Reth, Dilemmas of Social Reform (2nd od, 1974), esp. 
pp. 354-361; Schelngold, The Politics of vints (1974); Bankowski and Mungtam, 
Images of Law (1976); Galanter, “Why the ‘Haves’ Come Out Ahead” (1974) 
Law and Sodety Review 

1 H.N.S.O., August 1976. Although in the folowing discusion reference is made 
to the Committee's “ proposals,” the views of the Committee are provisional and are 
put forward “ to test public opinion.” See pare. 2. 
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solutions which are largely technical and thus fall squarely within 
the ambit of legal expertise. It has typically been assumed that 
there is a broad popular consensus about the appropriate scope 
of offences such as murder, manslaughter and assault and that all 
that remains is for the lawyers to produce the appropriate phrase- 
ology. Yet the ultimate end is not the production of a set of logically 
distmct categories which are intellectually satisfying to criminal 
lawyers. At least one of the objectives is to produce a series of 
Offence categories defined in terms of criteria which can be understood 
by, and hold some meaning for, those who might one day be faced 
with the prospect of having to allocate someone into one of them, 
or, indeed, of themselves being so allocated. 

On a number of occasions the Criminal Law Revision Committee 
does draw attention to the significance of the social audience both 
in relation to the stigma which might attach to certain offences 
and the extent to which proposed criteria are likely to be under- 
stood. Thus, for example, members “ think that, in the public’s 
mind, there is a stigma attaching to a conviction of murder and 
that this rightly emphasises the seriousness of the offence and may 
have a significant deterrent value.” °? Others might well argue that 
any value arising from the stigma associated with an offence is 
negligible compared with the damage done to the offender’s chances 
of rehabilitation. Yet even accepting the Committee’s assumption, 
it seems reasonable to hypothesise that the presence of stigma is 
not independent of the content given to the label ‘‘ murder.” As 
long as this offence is confined to situations where there is an intent 
to kill and there are no mitigating circumstances, then it might be 
that the public audience will attach stigma to the offender and that 
this will have some impact on him or potential offenders. On the 
other hand, once the criteria used to define murder tend towards 
being expansive rather than restrictive and blurred as opposed to 
sharply defined, then the degree of stigma is likely to diminish. In 
these circumstances it is neither here nor there to suggest that 
stigma should apply to particular offenders.’ 

The Committee’s proposals for redrawing the mens rea distinction 
between murder and manslaughter can be examined in light of 
these considerations. Intent to kill would, necessarily, constitute 
sufficient mens rea for murder, but intent is broadly defined so as to 
include not only the person whose purpose is to cause death but also 
he who has no substantial doubt that death will result from his 
conduct.‘ In addition, the Committee feels that intention to inflict 
grievous bodily harm should be sufficient in certain circumstances. 
Alternative restrictions are suggested and comments invited. Under 
the first, once the jury was satisfied that the defendant himself 


2 Op. cit. para. 7. Cf., in relation to stigma, pera. 87 and, in relation to com- 
paras, 32, 39. 

3 Op. cit. pera. 40. 

4 Op. cit. para. 25. 
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intended to cause serious injury, the question would be whether, 
judged objectively, his unlawful act was such as to endanger life. 
Under the second, both limbs of the test are framed subjectively so 
that, once it was satisfied that the defendant himself intended to 
cause serious injury, the jury would then decide whether he knew 
that his unlawful act involved a risk of causing death. There will 
be much sympathy for those members of the Committee who are 
critical of the first of these alternatives, arguing that in practice 
the second limb of the test would not act as an effective restriction 
with the result that all those who have merely caused death 
intending to cause serious injury would be embraced by the murder 
category.’ Yet, under other proposals of the Committee, the theory 
is that those who intend to cause serious injury simpliciter would 
only be guilty of the new offence of causing death with intent to 
cause serious injury, punishable with a maximum of life imprison- 
ment.* Given the narrowness of the distinction, it hardly seems 
justifiable to place offenders into separate legal categories, to one 
of which an emotive label, murder, is attached, while the other 
describes with a certain amount of precision the nature of the 
accused’s culpability, reframing even from using the manslaughter 
label. If the Committee feels that a precise description rather than 
an emotive label is merited here, it becomes difficult to understand 
why, in so far as it is felt to be necessary to acknowledge the 
existence of legally defined gradations within homicide, the public 
audience is not to be given equivalent information on which to 
base its assessment of the stigma to be attached, in relation to all 
of these sub-categories.’ 

It is hardly likely, however, that the alternative proposal for 
restricting the role of “implied malice” in relation to murder 
would avoid these difficulties, grven that all the defendant need 
foresee is a risk of death. It is dependent on the rather large 
assumption that jurors can indeed distinguish between the process 
of objectively inferring a person’s state of mind from the nature 
of his acts and, on the other hand, discovering what the actual 
state of that person’s mind was, given that, in most cases, they 
are likely to be sceptical of statements made by the accused about 
his awareness. Those who have attempted to convey this distinction 
to first year law students and have been greeted initially with lack 
of comprehension and then with incredulity will wish to question 
such an assumption. This is not to suggest that the criminal law 
is mistaken in its pursuit of subjectivity—merely that, when all the 
defendant need perceive is a risk of death, not necessarily a sub- 
stantial one, then it might be expected that most jurors would be 
prepared to firid this in a situation where they have already con- 


ë Op. cit. paras. 29-36. 

© Op. cit. para. 43. 

T For example, causing death with intent to cause death; causing death, intending 
to cause serious injury such as to endanger life. E 
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cluded that he intended to cause serious bodily harm. Whether they 
would be prepared to label such a person a murderer is another 
question. 

A similiar point can be made about the third head of murder 
which the Committee puts forward for comment. According to 
this it would be murder to cause death by an unlawful act intended 
to cause fear of death or serious injury and known to the defendant 
to involve a risk of causing death. According to the Committee, 
this would “ cover the case of the bank robber who shoots to 
frighten, the bomber who plants a bomb in a building in order 
to terrorise the occupants and the hijacker who menaces the crew 
of an aircraft if, as a result, someone is killed, because each knows 
that his act involves a risk of death occurring.” * In making this 
last assertion the Committee is prejudging an issue which will be 
left to the jury in each case. Yet there must be a suspicion that 
it is almost inconceivable that a jury would find that a person 
who intended to cause fear of death or serious injury and performed 
acts In pursuance of that intent, as a result of which his victim 
died, did not appreciate a risk of death occurring. The examples 
which the Committee gives are particularly emotive ones—killings 
which public opinion would almost certainly be prepared to label 
murder. In these circumstances, rather than introducing nebulous 
criteria, the limits of which cannot be known in advance, and 
demanding that juries engage in the charade of determining whether 
or not the defendant appreciated a risk of death, it might be 
preferable to reintroduce specific categories of constructive crime 
covering these instances. With the abolition of the death penalty 
and its replacement with the mandatory indeterminate life sentence, 
the concept of constructive murder need no longer attract the 
disgust which it once did. 

- In light of the significance which the Committee attaches to the 
stigma associated with the murder label, it is perhaps strange that 
only restricted scope would be given to the label of manslaughter. 
A new offence of causing death recklessly is suggested, covering the 
situation where the offender was reckless as to whether death or 
serious injury resulted, punishable with a maximum penalty of 14 
years’ imprisonment.” This would replace manslaughter by criminal 
negligence and manslaughter by’ an unlawful and dangerous act, 
but its ambit would be narrower in that the accused could only 
be convicted if he himself foresaw death or serious injury.?® The 
distinction between this offence and murder, punishable with a 
significantly different maximum penalty, might well prove difficult 
for juries. In theory, they would have to differentiate between those 
who have no substantial doubt that death will result (murder) and 


3 Op. cit. note 1, para. 41 (my emphasis). 
* Op. cit. para. 91. 
16 Although ft has never been firmly established whether ‘‘ criminal negligence ” 
is a subjective or objective standard, recent decisions suggest the former: Lamb 
. [1967] 2 Q.B. 981; Cato [1976] 1 W.L.R. 110. 
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those who perceive a lesser degree of risk of death, even though it 
might well be a considerable one (causing death recklessly). The 
latter might still fall within the murder category if, in addition, 
they cause death by an unlawful act intended to cause fear of 
death or serious injury (see above). The Committee believes that 
this head of murder would not include the person who destroys 
a building to obtam the insurance money, killing a person asleep 
in the house.’! The inference is that such a person, if he knows 
there is someone in the house, would only be guilty of causing 
death recklessly. Yet it could surely be argued that even if he 
does not have as his purpose the frightening of that person, he has 
“no substantial doubt ” that such person would be frightened and 
this would constitute intent accordmg to the Committee’s definition. 

It might seem surprising that the Committee recommends, with- 
out giving specific reasons, that the proposed offence of causing 
death recklessly should not be referred to as manslaughter— 
especially in view of the fact that jury reluctance to convict people 
of motor manslaughter (which led to the mtroduction of the offence 
of causing death by dangerous driving) suggests that the label does 
carry a significant degree of stigma withm the community. By 
recommending that the offence of causing death by dangerous 
driving be abandoned, to be replaced, in appropriate cases, by 
that of causing death recklessly, the Committee might well be taking 
a backward step. The belief is that juries would not have a similar 
reluctance to convict motorists of causing death recklessly (when 
they foresee death) as compared with manslaughter “‘ which is an 
offence carrying a maximum sentence of life imprisonment and is 
often considered in conjunction with murder.” * 

A majority of the Committee favours retention of the word 
manslaughter where a defence of provocation is successful, but 
again the issue is debated (and the alternatives of “ extenuated 
murder ” and “‘ mitigated murder ” considered) in light of the modi- 
fications suggested to the elements of the defence. These would 
involve the replacement of the existing reasonable man limb of 
the present test with the requirement that “ provocation is sufficient 
if, on the facts as they appeared to the accused, it constitutes a 
reasonable excuse for the loss of self-control on his part.” The belief 
is that this would involve a liberalisation of the present law in that 
it would allow any physical or mental “ disability ” of the accused to 
be taken into account.!* The meaning of mental “ disability ” is not 
discussed. Would it go as far as to include the fact that the accused 
is an extremely bad-tempered person? The role of the judge in 
directing the jury is not considered. If the task of further defining 
- whats ‘‘ reasonable ” is-to be-left to-the judiciary, then- this would 


11 Op. cit. note 1, para. 41. 

13 Op. cit. paras. 97-99. But the recommendation is tentative and the views of 
the police and motoring organisations are invited. 

13 Op. cit. paras. 54 and 58. 


Mar. 1977] REPORTS OF COMMITTEES 211 


only be to postpone the solution to a difficult problem which should 
be resolved at the legislative stage.‘ 

It is difficult to understand why the Committee is prepared to 
leave the jury with an apparently nebulous task in relation to pro- 
vocation while, when it comes to mercy-killing, it seeks to propose 
a “sufficiently precise ” definition of a new offence, punishable 
with a maximum of two years’ imprisonment. The defendant would 
be guilty of this offence if “ from compassion [he] unlawfully kills 
another person who is or is believed by him to be (1) permanently 
subject to great bodily pain or suffering, or (2) permanently 
helpless from bodily or mental incapacity, or (3) subject to rapid 
and incurable bodily or mental degeneration.” !* Without going into 
the question of whether it is desirable to attempt to define with 
precision an area of behaviour where motivation is both complex 
and often determined by deep emotion rather than rational con- 
sideration, two comments must be made. In the first place, it is diff- 
cult to understand why a person should fall within the mitigated 
offence as long as his victim was, as a matter of fact, within one 
of the three categories, even though the defendant did not neces- 
sarily believe him to be.?* This is to attach too much significance to 
the actual state of affairs as distinct from the accused’s perception 
of them. Secondly, the Committee proposes that where the accused 
rests his case on his belief that his victim fell within one of the three 
categories, then he must have reasonable cause for this belief. No 
reasons are given for this sudden abandonment of subjectivity. In a 
document which repeatedly emphasises the significance of the state 
of mind and characteristics of the accused," it looks strangely out 
of place, especially in relation to an area of behaviour where 
objective reason is often clouded by subjective emotion. Although 
many will sympathise with the Committee’s fear that unmeritorious 
defences would otherwise be successful because motive is difficult 
to establish, others will find comfort in its belief “ that a jury would 
be able to determine whether a killing was out of compassion or 
not.” 19 

The tentative definition of mercy-killing avoids reference to the 
question of whether or not the accused consented or dissented 
because the Committee sees difficulties with cases where the victim 
is unconscious or a young child. Although comments are specifically 


14 A majority of the Committees tenatively favours the abandonment of the 
reasonable relationship test fn provocation, but again there is nothing in the proposed 
standard to prevent the fury from considering this question. 

15 Op. cit. note 1, para. 82 

16 After Haughton v Smuth [1975] A.C. 55 (FLL ) it seems unlikely that such a 
person could, in addition, be convicted of attempted murder. 

17 It is difficult to understand why the accused’s physical and mental disabiHty 


emotionally charged situation of mercy-Hilling, his belief must be reasonable. Cf. 
also the recommendations in para. 161 relating to self defence: the fury should have 
regard to the facts as the accused beHeved them to be. 

18 Op. cit. note 1, para. 86. 
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invited on this issue, at the moment the offence would embrace those 
who kill despite the positive dissent of their victim. It might well 
be unacceptable to public opinion to place such cases in the same 
category as those where the suffering victim pleads to be killed, 
although the ultimate solution might be to excuse the latter from 
criminal sanctions completely.’® In reconsidering this area we must 
surely look once again at the position of the person who aids and 
abets the suicide of, or himself kills with consent, a victim who 
believes himself, and is believed by the accused to be, permanently 
subject not to great bodily pain or suffering, but mental pain or 
suffering. This would raise in even sharper relief the problem of 
unmeritorious defences, but it seems incongruous to suggest, as 
the Committee does, that such people should continue to be con- 
victed either of aiding and abetting suicide *° (punishable with a 
maximum of 14 years’ imprisonment) or murder?! whereas those 
falling within the definition of mercy killing should face only a 
maximum sentence of two years’ imprisonment. 

This raises another important consideration which ought to be 
taken into account in defining the boundaries of offences. Not only 
should the definitional criteria be meaningful in terms of the stigma 
which we might desire the offence label to attract and be com- 
prehensible to the public, but they should also relate consistently to 
the maximum penalties attached to offences. At no stage does the 
Committee discuss the basis on which it assigns different maximum 
penalties to different offences. There is little discussion of why there 
should be significant distinctions between those who intend the 
relevant consequence and those who are reckless towards it. Yet 
the new offence of causing serious injury with intent to cause 
serious inury would be punishable with a maximum of life imprison- 
ment whereas those who cause serious injury recklessly would 
merely be subjected to a maximum of 10 years.*2 Those who cause 
injury with intent to cause injury could be imprisoned for up to five 
years but those who cause injury recklessly would only be liable 
to a maximum of two years.” The only justification is the flat asser- 
tion that in each case the former is more “culpable” than the 
latter.** Presumably it also follows from this that intending to cause 


19 The Committee was not prepared to consider this question because it did “ not 
regard an exercise in law reform as a suitable occasion for the solution of this 
controversial issue.” Op cit. para. 80. An alternattve to the separate offence of 
mercy Killing is, however, put forward for comment, e. giving the judge sentencing 
discretion. 

20 Under the Committee's present proposals tt also seems that even a person who 
aids and abets the suicide of a person falling within one of the three mercy-Killing 
categories, may be convicted of aiding and abetting suicide rather than mercy- 
killing. This seems to be anomalous. " 

31 Op. cit. note 1, paras. 72-78.- - 

23 The latter represents a substantial tncreese to the existing maximum penalty 
under s. 20 of the Offences against the Person Act 1861 (five years). The Committee 
thinks “ that this is not high enough ”: para. 112. 

22 Op. cit para. 101. 

24 Op. cit. para. 104, 
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serious injury is more culpable than intending to cause injury. If 
so, it becomes difficult to understand why the person who is guilty 
of the offence of attempted murder (in which case, by definition, he 
intended to cause death) is to be faced with the same maximum 
penalty as the person who causes serious injury with intent to 
cause serious injury. Perhaps the answer is that the latter actually 
brings about an undesirable consequence whereas the former 
might not have caused any harm at all. The Committee however 
does not face the question of what weight is to be given to the pro- 
duction of harm in differentiating between offences in terms of 
maximum penalties. 

A sub-committee of the Advisory Council on the Penal System 
under the chairmanship of Mr. Louis Blom-Cooper Q.C. is. at 
present considering ‘‘the general structure and level of maximum 
penalties available to the courts” and assessing “how far they 
represent a valid guide to sentencing practice.” * The philosophy 
of Mr. Blom-Cooper, at least, can be deduced from the note of 
dissent to the Report of the Advisory Council on Young Adult 
Offenders which he signed. The dissentients make it clear that 
they regard it as mistaken and inappropriate to “ assume that sen- 
tences can be adjusted to degrees of criminal responsibility, so that 
the graver the crime, the longer the period during which the offender 
should be deprived of his liberty.” They regard as fundamental 
“the principle that the date at which an offender can safely be 
returned to life in the community can only be properly assessed by 
those who are in day-to-day contact with him while he is m custody, 
and that no court at the time of sentencing is in a position to deter- 
mine this in advance.” ** Such an approach necessarily questions 
the practice of attaching maximum prison sentences to codified 
criminal offences, especially when these sentences are based on the 
retributive principles recently recognised by the Law Commission *’ 
and seemingly assumed by the Committee. It is time for those con- 
cerned with the administration of criminal justice to face the fact 
that an apparently irreconcilable tension exists between attempts to 
individualise sentences and demands that sentences should be 
proportional to offences. The present ad hoc approach to its 
resolution in individual cases is less than satisfactory.*® 

This tension can be illustrated by reference to the ambiguous 
position of the life sentence. The Committee recommends the reten- 
tion of the mandatory life sentence for murder in their Twelfth 
Report ™ and the recommendation is repeated in the present Work- 

25 Law Commission Report No. 76, Conspiracy and Criminal Law Reform, p. 3, 
PATT HMSO. 1974 (Chairman: Str K. Younger), pp. 158-161. The dtssentients 
would allow the courts to fix the length, not of imprisonment, but of social inter- 
vention, but they do not explore the principles on which this would be based. See 
also L. BlomCooper, “ The Parameters of Sentencing (1976) 15 Howard Journal 
at pp. 6-10 in which he seems to modify these views. 


37 Op. cit. note 25. 
38 See Blom-Cooper, op. cit. note 26. 2° Penalty for Murder, Cmnd. 5184 (1973). 
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ing Paper on the grounds that “ there is a need for a special penalty 
for the most serious cases of homicide in order. to reassure the 
public and also for the purposes of prevention and deterrence.” *° 
Yet the sentence of life imprisonment is not a special penalty in 
the same way as capital punishment was. Under the Committee’s 
suggestions it would be the maximum penalty available to the judge 
for a series of offences involving the causing or attempted causing 
of death or serious injury. Thus in individual cases there might be 
no distinction at all in terms of sentence: between the murderer and, 
for example, the person who causes serious injury with intent to 
cause serious injury. By recommending that the life sentence for 
murder should continue to be mandatory, the Committes is in 
effect preventing the judiciary from fully reflecting the gravity of 
some homicides by fixing a long determinate prison sentence. For 
it is now well established that in relation to offences punishable with 
a maximum of life imprisonment “ the principle that the maximum 
sentence should be reserved for the worst possible cases does not 
apply.” ** The Court of Criminal Appeal has emphasised that, pro- 
vided the offence is sufficiently serious, life imprisonment should be 
used as an indeterminate sentence in cases where unstable or dis- 
ordered, offenders are likely to commit an extremely grave offence 
if at liberty.** In Ashdown ** a life sentence was upheld even though 
the court felt that, apart from the defendant’s mental instability, 
five years’ imprisonment would have been appropriate. In Skelding * 
the court emphasised that a sentence of life imprisonment was the 
most merciful because if the defendant’s condition improved, he 
could be released on licence. It is true that the sentence of life 
imprisonment for murder is peculiar in so far as the trial judge has 
the power to recommend that a minimum number of years be 
served.” Shaw’s research,** however, shows that up until December 
31, 1975, only 67 recommendations had been made out of a total of 
814 cases and that there has been a marked absence of consistency. 
Moreover, in so far as the power is used “ as a denunciatory instru- 
ment to emphasise the heinousness of certain killings ” °! it serves 
further to emphasise the conflict of objectives which exists in 
relation to the sentence of life imprisonment. 

Given that life imprisonment is used primarily as an individualised 
indeterminate sentence (its present limited use as a “ denunciatory 
instrument ” in relation to murder being dependent upon the ability 
of the judiciary to restrict this indeterminacy) the only way in which 

3% Op. cit. note 1, para. 8. 

3t D. A. Thomas [1974] CrimLR. at p. 132. See generally D. A. Thomas, 
Principles of Sentencing (1970), pp. 55-60, 272-279. 

33 Hodgson (1968) 52 CrAppR.113, 9=— — 
-33 [1974] Crim LR. 130. 

34 (1974) 58 Cr.App.R. 313. 

35 Murder (Abolition of Death Penalty) Act 1965, s. 1 (2). 

36 A. ML N. Shaw, “ The Penalty for Murder and Judges’ Recommendations ” 


(1976) 15 Howard Journal at pp. 31-49. 
37 Op. cit. p. 45. 
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its continuation as a mandatory sentence can be justifled is if the 
offence of murder is defined to include only those who are suffici- 
ently unstable and dangerous to require this kind of treatment. Yet 
this is to focus on the offender rather than his conduct. To introduce 
offender characteristics such as these into the legal definitions of 
offences would be a significant departure. There is, therefore, a 
strong case for proposing that the judiciary be given some discretion 
in sentencing murderers (although even this suggestion depends on 
the assumption that judges are capable of acting as an effective 
filter). This would not necessarily mean the demise of murder as a 
separate offence. The maximum determinate sentence might, for 
example, be fixed at a higher level. Alternatively the label murder 
could be retained for an appropriate, legally-defined category of 
homicide. Although, if our objective is to attach the stigma of the 
murder label to particular people, it might well be preferable to 
allow juries to decide whether it is appropriate to attach the label 
in individual cases. 
DAVID FARRIER 


NOTES OF CASES 


PREMIUMS AND PRECEDENT 


In Farrell v. Alexander’ the House of Lords decided a point of 
considerable practical importance on the construction of section 
85 of the Rent Act 1968, as well as making some interesting obser- 
vations on statutory interpretation and construction and on the 
power of the Court of Appeal to overrule its own decisions. 

The facts of the case were that the appellants, Mrs. Farrell and 
her daughter, brought an action to recover from the respondent, 
Mrs. Alexander, a sum of money which was paid to the respondent 
by the appellants in order to obtain the respondent’s protected 
tenancy of a flat, such tenancy having four years unexpired. There 
had been negotiations and, eventually, the respondent had accepted 
an offer of £4,000 for “fixtures and fittings.” The respondent 
had proposed to assign her tenancy but the landlords had required 
a surrender under the terms of the tenancy agreement with the view 
to the grant of a new tenancy to the appellants. The transaction had 
proceeded in this manner. Although no exact finding had been made 
by the county court judge it was not disputed by the respondent 
that the price of £4,000 was substantially in excess of the value of 
the fixtures and fittings. The appellants sought to show that the 
excess was an illegal premium and, as such, recoverable. They 
relied on section 85 of the 1968 Act which is in these terms (so 
far as is material): 


“ (1) Any person who, as a condition of the grant, renewal or 
continuance of a protected tenancy, requires, in addition to the 
rent, the payment of any premium or the making of any loan 
(whether secured or unsecured) shall be guilty of an offence 
under this section. 

(2) Any person who, in connection with the grant, renewal or 
continuance of a protected tenancy, receives any premium in 
addition to the rent shall be guilty of an offence under this 
section.” 


Further, section 90 (i) provides: 
“ Where under an agreement... any premium is paid... and 
the whole or any part of that premium could not lawfully be 
required or received under the preceding provisions of this part 
of this Act, the amount of the premium or, as the case may be, 


so much of it as could not lawfully be required or received, 
shall be recoverable by the person by whom it was paid.” 


Section 92 provides that in Part VII of the Act of 1968 in which the 
above sections are contained the term “ premium” includes “ any 
fine or other like sum and any other pecuniary consideration in 
addition to rent.” 


1 [1976] 2 A E.R. 721 
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The main submission relied on by the appellants was that the 
words “‘ any person ” in section 85 (i) were wide enough to encom- 
pass persons other than landlords and, indeed, the respondent on 
the facts of the case. The respondent was able to cite two decisions 
of the Court of Appeal (Remmington v. Larchin*? and Zimmerman 
v. Grossman °) in support of her contention that the words “ any 
person ” did not support the construction submitted by the appel- 
lants. No material distinction could be made between the facts of 
these cases and the instant case. If the respondent’s contention was 
correct, there was clearly a most important loophole in the pro- 
visions of the 1968 Act. Indeed this loophole had been exploited 
particularly after the decision of the Court of Appeal in 
Zimmerman V. Grossman. 

In the Court of Appeal‘ the majority upheld the decision of the 
county court judge in favour of the respondent. The judgments of 
Lawton and Scarman L.JJ. largely dealt with the submission that 
the decision of the Court of Appeal in Zimmerman v. Grossman 
had been reached per incuriam and should not therefore be followed 
under the rule in Young v. Bristol Aeroplane Co. Ltd.* Both judges 
decided that this was not the case and for them that concluded the 
matter. 

In his dissenting judgment Lord Denning M.R. concluded a 
masterly analysis of the facts and the law with the view that 
Zimmerman V. Grossman was “‘ wrongly decided. So much so 
that I do not think it is binding on us.” He went on to say *: 


“ I have often said that I do not think that this court should be 
absolutely bound by its previous decisions, any more than the 
House of Lords. I know it is said that when this court is satisfied 
that a previous decision of its own was wrong, it should not 
overrule it but should apply it in this court and leave it to the 
House of Lords to overrule it. Just think what this means in 
this case. These ladies do not qualify for legal aid. They must 
go to the expense themselves of an appeal to the House of 
Lords to get the decision revoked. The expense may deter 
them and thus an injustice will be perpetrated. In any case I do 
not think it right to compel them to do this when the result is 
a foregone conclusion. I would let them save their money and 
reverse it here and now.” 


Lord Denning’s words were strongly disapproved of in the judgment 
of Lord Russell of Killowen in the House of Lords." 

The appellants succeeded m their appeal to the House of Lords, 
Lord Russell dissenting. It is convenient to analyse the decision 
of the House by reference to the rhetorical questions posed by Lord 
Simon of Glaisdale at the begmning of his speech: 


2 [1921] 3 K.B. 404. 

3 [1971] 1 AD ER. 363. - 

4 [1976] 1 All E.R. 129. 

5 [1946] A.C. 163. 

¢ [1976] 1 All BR. at p. 137. T [1976] 2 All E.R. at p. 753. 
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(1) What is the proper approach to the interpretation of a Con- 
solidation Act? According to Maxwell’: “In interpreting a Con- 
solidation Act, account is taken of judicial decisions on provisions 
continued in the statutes now codified.” In the instant case the 
majority of their lordships held that a court, when construing a 
Consolidation Act, should construe that Act in accordance with the 
usual canons of statutory construction and without recourse to the 
Act’s antecedents, and that the recourse should only be had when 
there is “a real and substantial difficulty or ambiguity which 
classical methods of construction cannot resolve.” This clearly con- 
trasts with the traditional approach which was favoured by Lord 
Russell of Killowen. 

(2) Adopting such an approach, what is the proper construction 
of section 85 of the Rent Act 1968 in relation to the facts judicially 
ascertained in the instant case? The majority concluded that the 
words of section 85 were unambiguous and that it was therefore 
inappropriate to refer to the history of this particular provision. 
The majority found that the words “‘ any person ” in section 85 (1) 
and (2) did not refer solely to a landlord, but included anyone who 
required or received a premium in the circumstances covered by 
the provision. Thus on the facts of the instant case the appellants 
were able to recover the sum of money paid in so far as it exceeded 
the true value of the fixtures and fittings for which the sum had 
ostensibly been paid. 

(3) Was Remmington v. Larchin correctly decided; involving 
also the question, how much weight should be put on the factor 
that the statutory provisions to be construed in that case had penal 
consequences? In Remmington v. Larchin the Court of Appeal, in 
considering the terms of section 8 (1) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act 1920 ° was led, by considera- 
tion that a more liberal reading would give rise to extended penal 
consequences, to adopt a strict construction, confining the operation 
of the provision to landlords. Their lordships, whilst not casting 
doubt on the existence of this canon of construction, showed an 
inclination to restrict its operation. Thus Lord Wilberforce quoted 
with approval from the speech of Lord Reid in D.P.P. v. Ottewell = 
where he states that the consideration only has weight where “ after 
full inquiry and consideration one is left in real doubt.” Lord Simon 
refers to this canon of construction as a secondary one “to be 
applied where there is a real ambiguity in the statutory language.” ** 

(4) Was Zimmerman v. Grossman correctly decided; mvolving 
also the question of an alleged canon of statutory construction 


8 Maxwell on Interpretation of Statutes (12th ed., 1969), p. 28. “. . . in inter- 
preting a consolidating Act, it is proper to book at the earlier provisions which it 
consolidated.” per Lord Reid in J.R.C. v. Hinchy [1960] A.C. 748, 768. 

® A predecessor of the section under consideration In Farrell v. Alexander. 

10 [1968] 3 AI ER. 153, 159. 

11 [1976] 2 All ER. at p. 739. 
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arising from a presumed parliamentary endorsement by re-enact- 
ment of a word or phrase previously the subject of judicial inter- 
pretation (the rule in Barras v. Aberdeen Steam Trawling and 
Fishing Co. Litd.“)? In the Barras case, Lord Buckmaster, speaking 
with reference to the meaning of *“ wreck ” said: “‘ It has long been 
a well-established principle to be applied in the consideration of 
Acts of Parliament that where a word of doubtful meaning has 
received a clear judicial mterpretation, the subsequent statute 
which incorporates the same word or the same phrase m a similar 
context must be construed so that the word or phrase is interpreted 
according to the meaning which has previously been ascribed to 
it.” > It was this doctrine that had swayed the Court of Appeal in 
Zimmerman Vv. Grossman and perhaps this is not surprising in view 
of the importance that some members of the House of Lords 
attached to it in the Barras case. It was not regarded with the same 
reverence by the House in the instant case. Lord Wilberforce 
says: “it seems to me to be based on a theory of legislative forma- 
tion which is possibly fictional. But if there are cases in which this 
doctrine may be applied . . . any case must be a clear one... . This 
case is certainly not such a case.” Lord Simon points out that “ It 
would be an absurd fiction to hold that Parliament was endorsing 
Remmington v. Larchin in derogation of that general objective 
[Le. the objective of this particular statutory provision] and was 
giving specific statutory sanction to another loophole in the con- 
trols.” ** The doctrine is not therefore a primary canon of con- 
struction as might appear from the words of Lord Buckmaster and 
from the decision of the Court of Appeal in Zimmerman v. 
Grossman. 

(5) Was the Court of Appeal in the instant case bound to follow 
Zimmerman v. Grossman? The view of this question was clearly 
affirmative: as the decision in Zimmerman v. Grossman had not 
been reached per incuriam, the majority had reached the correct 
decision in the Court of Appeal. The law as laid down in Young v. 
Bristol Aeroplane thus stands unassailed. It is hard to fault the 
Justification for the rule put forward by Lord Simon: 

“The Court of Appeal occupies a crucial position in our 
judicial system. Most appeals stop there. It handles an immense 
volume of business. It sits in a number of divisions. Unless it 
follows its own decisions, as the law directs, litigation will be 
a gamble on which division of the court is to handle the appeal 
and what law will be declared there.” 1* 


In conclusion mention might be made of the practical importance 
of this decision. Zimmerman v. Grossman gave judicial backing 
to an interpretation of section 85 which penalised a tenant who 


12 [1933] A.C. 402. 
13 [1933] A.C. at p. 411. 
14 [1976] 2 All E.R. at p. 727. 
, 2 [1976] 2 AN BR. at p. 740. 16 [1976] 2 All E.R. at p. 742. 
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took a premium direct from a tenant to whom he intended to assign 
his tenancy but not one who took such a payment in return fora 
surrender to and re-grant to the new tenant by the landlord. The 
decision of the House in the instant case will mean that the latter 
device will no longer be available to a tenant wishing to assign and 
doubtless this will Gf it has not already) have an impact on the 
market in rented accommodation. 

It is tempting to share with Lord Denning M.R. his concern that 
parties were compelled to take this case to the House of Lords. 
Is it right that Mrs. Alexander should have had the burden of the 
costs of this litigation imposed on her when the county court judge 
and the Court of Appeal had found that the transaction had been 
quite lawful and justifiable? ! 
A. S. OWEN 


INJUNCTION, SERVICE AND COMMITTAL 


IN Blome v. Blome, the court was asked to commit a husband for 
breach of an injunction. Following divorce, the wife in January 1976 
had obtained from Dunn J. an injunction restraining the husband 
from disposing of any of his assets in his furniture business and from 
transferring any of his assets outside the jurisdiction. On January 26 
the matter came before Faulks J. who continued the injunction and 
also made a mandatory order requiring the husband to produce all 
the documents relating to the sale of his assets and other agreements 
within 28 days. It was for breach of this mandatory order, of which 
there had been no personal service on the husband, that the committal 
proceedings were brought. 

In his judgment Faulks J. referred to the statement in a footnote 
in Rayden on Divorce ? that in exceptional circumstances a committal 
order could be made even though there had been no personal service 
of a prohibitory injunction. He went on to say that Pearce v. Pearce * 
had been cited as authority for that proposition, and that he bad been 
urged to extend it to the case before him, which of course concerned 
a mandatory injunction. Faulks J. not only refused to extend the 
ee ee any eee Cnn aces Pearce * was 
wrongly decided. 

With respect, iE ieseubwiieed mar dis law obier diction is Cleatiy 
wrong, and that the statement in Rayden is correct, though it is no 
longer based on Pearce v. Pearce.‘ Before October 1, 1966, the state- 
ment in Rayden could be -supported by authorities going back to 
Lord Eldon in Hearn v. Tennant" and fairty recently the law was 
thus stated by Stamp J. in Ronson Products Ltd. v. Ronson Furniture 
_L1td.*: “Although it is no doubt convenient that an order restraining | 





1 The case appears to be reported only in (1976) 120 S.J. 315. 

3 (12th ed, 1974), Vol. I, p. 876. : 

? The Times, January 30, 1959. 

4 Supra, note 3. \ 

s (1807) 14 Ves. 136. € [1966] Ch. 603, 616, 
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a party from doing a particular act should be setved upon him—for 
if this is not done it may be difficult for the party seeking to enforce 
the order to satisfy the court that it was brought to the party’s notice 
—the contention that there is a rule that such an order must be served 
before it can be enforced was decisively rejected in United Telephone 
Co. v. Dale.” * The law was similarly stated by Lyell J. in Husson v. 
Husson,® which is one of a number of cases cited in support of the 
same proposition in the note to R.S.C., Ord. 45, r. 7 (7) in the Supreme 
Court Practice.’ 

It is, in fact, a little curious to find these cases cited in relation to 
rule 7 (7). The proposition for which they are authority could well be 
put thus: 

“ An order requiring a person to abstain from doing an act may 
be enforced by committal notwithstanding that personal service 
of a copy of the order has not been effected if the court is 
Satisfied that, pending such service, the person against whom or 
against whose property it is sought to enforce the order has had 
notice thereof either: 

(a) by being present when the order was made, or 

(b) by being notified of terms of the order, whether by 

telephone, telegram or otherwise.” 


The astute reader will have recognised this as a slightly amended +° 
version of rule 7 (6) of the Revised Rules of the Supreme Court which 
came into force on October 1, 1966, and which presumably was 
intended to put this case law into statutory instrument form. It is 
accordingly submitted that in the case of a prohibitory injunction the 
court has clearly got power to make a committal order without any 
need for personal service of the order on the defendant. Of course 
there will have to be some evidence that the defendant has in fact 
had notice, and presumably the old law still applies, that a defendant 
may be able to defeat the application by establishing that he had a 
bona fide and reasonable belief that no injunction had in fact been 
granted. l 

In the case of a mandatory injunction, however, the cases prior to 
the 1966 Revision established that personal service of the injunction 
was essential before a committal order would be made. In Ronson 
Products Ltd. v. Ronson Furniture Ltd.“ Stamp J. observed: “The 
distmction in law between an order to do an act and an order 
prohibiting an act is not, in my judgment, a merely historical or 
technical distinction. It depends upon practical considerations. If a 
man be ordered to do an act, so that his failure to do it may lead him 
to prison, justice requires that he know precisely what he has to do 
and by what time he has to do it.” It was held to follow that he must 


T (1884) 25 Ch.D. 778. 

s [1962] 3 AN E.R. 1056. 

* (1976 ed.), p. 713. 

19 “ Committal ” and “ personal service ” are referred to in the rule by reference. 
1t Re Bishop, ex p. Langley (1897) 13 Ch.D. 110. 12 Supra, note 6. 





222 THE MODERN LAW REVIEW [VoL 40 


be personally served with a copy of the relevant order. It is submitted 
that the position remains unchanged under rule 7 (2). It is further 
submitted that rule 7 (7) which in terms gives a general power to the 
court to “ dispense with service of a copy of an order under this rule 
if it thinks it just to do so” should be used by the court, in accordance 
with the pre-1966 cases, to enable it to dispense with personal service 
even in the case of a mandatory order where the defendant, knowing 
of the order, has wilfully evaded service.** 

Service of the injunction is, of course, quite distinct from service 
of notice of motion for committal. It rather looks, however, as if 
there may have been confusion over this in Blome v. Blome,™* for 
the cases in the note referred to are actually cited in support of the 
proposition that in exceptional circumstances an order may be made 
although no notice of the committal proceedings has been given. For 
this proposition the cases there cited are good authority. Under Order 
52, r. 4 (2) the normal rule is that there must be personal service of 
this notice on the person sought to be committed, but the court is given 
power to dispense with service under rule 4 (3). It in fact did this 
in Pearce v. Pearce % (where the judge also dispensed with personal 
service of the injunction) and it is obviously important that the court 
shall have such a dispensing power, which is often likely to be 
necessary in committal proceedings by a wife for breach of an in- 

It may be added that although the wife in Blome v. Blome ** failed 
in her application to commit her husband, she did not go away 
empty handed. Faulks J. removed the stay that the deputy circuit 
judge had placed on the registrar’s order that the husband should 
pay the wife a lump sum of £25,000 and periodical sums of £200 a 
month and £20 a week for each child: struck out the order granting 
the husband leave to appeal out of time: and debarred him from 
defending his wife’s application under section 37 of the Matrimonial 
Causes Act 1973, which provides for the avoidance of transactions 
intended to prevent financial relief. It is not clear under what juris- 
diction the judge purported to act in relation to the last part of 
his order, which on the face of it deprived the husband permanently 
of the opportunity of defending his wife’s claim against him under 
section 37. If correctly reported, it is respectfully submitted that the 
judge was exceeding his powers, even though the husband “ was not 
taking seriously any order of the court.” The courts have hitherto 
been reluctant to refuse to allow a defendant to be heard even where 
he is in contempt, and where they have done so have limited their 
refusal until he has purged his contempt." It is submitted that if and 


_ -13 See Hyde- v.- Hyde- (1888), 13 P.D. 166; Kistler v. Tettmar [1905] 1 K.B. 39; 
R. v. Wigand [1913] 2 K.B. 419; Re Suarez [1918] 1 Ch. 176. 
I. 


15 Supra, note 3. 

16 Supra, note |. 

17 Hadkinson v. Hodkinson [1952] P. 285; Bettinson v. Bettmson [1965] Ch. 465, 
and see Borrle and Lowe, The Law of Contempt, pp. 367-369. á 
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when the husband complied with the mandatory order to produce the 
documents, he could no longer property be refused a hearing on the 
section 37 application. 

Paor H. Perit. 


EXEMPTION CLAUSES OVERBOARD! 
ORAL ASSURANCE AND WRITTEN EXEMPTIONS—WHICH WINS? 


IT is regrettable that in the case of Evans (J.) & Son (Portsmouth) 
Lid. v. Andrea Merzario Ltd.* the opportunity was not taken to sort 
out some of the uncertainty and confusion which surrounds the parol 
evidence rule. Instead the case provides a further indication that, so 
far as the Court of Appeal is concerned, Suisse Atlantique? was not 
one of the most significant events in legal history. 

The plaintiffs were importers of machinery which they purchased 
from manufacturers in Italy. For all transport arrangements they 
employed the defendants, who were forwarding contractors. The 
course of dealings between the parties had extended over some years, 
and had been on the standard conditions of the forwarding trade. 
Because the machines were liable to rust they were always shipped 
in crates, or trailers, stowed under deck. In 1967 the defendants 
proposed a change to container transport. At a meeting between the 
parties to discuss this, the plaintiffs expressed concern that this might 
involve carriage on deck (and consequent danger of rusting) and said 
that they must not be carried on deck. The defendants’ manager 
thereupon replied, “If we do use containers they will not be carried 
on deck.” On this oral assurance the plaintiffs accepted the defendants’ 
new quotation for transport in containers. Unfortunately, through a 
mistake, the container in question was loaded on deck and fell over- 
board during the voyage. Shipment was at shippers’ risk and the loss 
therefore fell to be borne either by the defendants or by the plaintiffs’ 
underwriters who were claiming from the defendants by right of 
subrogation. 

The parties were at one about the discussion which had taken 
place about the change to containers. It was also common ground that 
dealings were on the standard conditions of the forwarding trade. 
These provided inter alia that the forwarder had complete freedom 
in respect of the means and procedure to be followed in the trans- 
portation, subject to any express written instructions, and exempted 
the forwarders from liability for logs or damage unless the goods were 
in their actual custody and occurred through their wilful neglect or 
default. In any event they limited liability to £50 per ton. 

Kerr J. at first instance held that the assurance did not override 
the written terms and that the carriage on deck was not a fundamental 
breach. The Court of Appeal (Lord Denning M.R., Roskill and 
Geoffrey Lane LJJ.) had little difficulty in overruling that decision. 


1 Hoe 2 All E.R. 930. 
2 [1967] A.C. 361. 
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A possible line they might have pursued in reaching this result 
could have been derived from the “ liberty to deviate ” * and “ Gibaud 
Rule” * cases. Moreover, the limitation of damages clause was not 
necessarily at variance with the oral undertaking. In fact, however, 
all the members of the Court of Appeal were prepared to reach their 
decision on the basis that the oral assurance and written terms were 
repugnant to each other, and only Geoffrey Lane LJ. even alluded 
to possible differences between the exempting provisions." 

The interrelated difficulties which the court at first instance 
encountered, seem to have stemmed from Heilbut, Symons & Co. V. 
Buckleton* and the parol evidence rule. The case was apparently 
argued before the court on the basis that the defendants’ promise 
Gf any) was a collateral oral warranty.’ The Master of the Rolls 
dealt with Heilbut v. Buckleton quite simply. He said that much that 
was said in that case is entirely out of date. Most pcople will no 
doubt agree with this. The law relating to warranties and collateral 
contracts has developed somewhat since that case,* and even in the 
context of its own time a lot of what was said on the subject was 
doubtful and confusing,” although the decision itself was no doubt 
correct on its facts.*° 

The more problematic aspect of the present case is the status of 
oral assurances capable of being warranties or collateral contracts 
as against the written terms. We would suggest that it does not make 
much difference into which of these categories we place the oral 
assurance, it is just as difficut to see how consideration for one 
contract can be found in entering into a flatly contradictory contract 
as it is to comtemplate an oral warranty standing alongside con- 
tradictory written terms.!! The Master of the Rolls dealt shortly with 
this point too. He said there are numerous cases in which oral 
promises have been held binding in spite of written exempting 
conditions. The examples he gave were Couchman v. Hill,“ Harling 
v. Eddy," City & Westminster v. Mudd and Mendelssohn v. 
Normand.* The rule he appeared to be propounding was this: when 


3 Seo e.g. Giynn v. Margetson [1893] A.C. 351; The Dunbeth [1897] P. 133; 
Renton v. Palmyra [1957] A.C. 149. Lord Denning’s own speech In Sre Hai Tong 

Bank Ltd. v. Rambler Cycle Co. [1959] A.C. 576, 587 develops this line. 
4 Gibaud v. GE.R. [1921] 2 K.B. 426. Also Lilley v. Doubleday (1881) 7 
developed 


‘Le. as qualifying secondary as against primary rights—seo Coote “ Exception 


€ [1913] A.C. 30. : 

T By which was presumably meant the same thing as a collateral contract. This 
confusion is traceable to Heilbut v. Buckleton. 

8 See Greig (1971) 87 L.Q.R. 179. 

SUT iad —- = sao ee a eS, eee Ce ETO oe o 
11 See note 15 below, however. 12 [1947] K.B. 554. 
13 [1951] 2 K.B. 739. 14 [1959] Ch, 129. 
18 [1970] 1 Q.B. 177. Kerr J. attempted an explanation which did not involve 

this contradiction in Gallagher Ltd. v. British Road Services [1974] 2 LLRep. 440, 

447. He suggested that the “no variation ” clause in Mendelssohn v. Normand was 

confined to “ these conditions,” ie. the terms of the beflment contract. It did not, 
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'@ person gives a promise or assurance-to another intending that he 
should act on it by entering the contract, and he does act on it by 
entering the contract, the promise or assurance will be held binding. 
Any contradictory term is then rejected because it is repugnant to 
the oral promise or assurance. His proposition seems therefore to be 
reducible to a somewhat familiar formula: we look at the contract 
apart from the exempting provisions and decide what the terms are. 
The exempting provisions then do not apply if they are inconsistent.’ 
As a position, this at least has the merit of consistency. So much, 
however, for Suisse Atlantique and the parol evidence rule. 

Roskill L.J., whilst not disagreeing with the Master of the Rolls, 
tried to deal with the problem presented by the parol evidence rule 
in another way. He adopted the time-honoured device of holding that 
the contract was partly oral and partly in writing so that the court 
could look at all the evidence to determine the bargain struck between 
the parties. This, however, as Professor Wedderburn long ago pointed 
out, reduces the parol evidence rule to a self-evident tautology: 
“when the writing is the whole contract, the parties are bound by it 
and the parol evidence is excluded; when it is not, evidence of other 
terms must be admitted.” 1" Moreover, even if the parol evidence 
rule is circumvented in this way, there still remains the question of 
the status of the oral terms as against the written terms. On this issue 
Roskill L.J. cited the well-known dictum of Devlin J. in Firestone 
Tyre & Rubber Co. v. Vokins** that “It is illusory to say: we 
promise to do a thing, but we are not liable if we do not do it,” 
which was in turn cited with approval by Lord Denning M.R. in 
Mendelssohn v. Normand Lid. The actual case of Firestone v. 
Vokins however was concerned with the construction of an entirely 
written contract: the effect of one written term against another. In 
resolving such a conflict the court is able to resort to various well- 
established rules, e.g. that general words of exemption are overridden 
by specific undertakings.1® Devlin J. was not concerned with the 
status of written terms as against oral terms which was the issue in 
the present case and in Mendelssohn vy. Normand Ltd.” 

However riddled with exceptions it may be, the parol evidence rule 
is still to be found in the major treatises.™* It retains enough life for 
counsel at first instance in the present case to attempt to argue round 
it by the collateral warranty doctrine, and for the judge to hold that 
the writing was binding. One might have hoped therefore that the 


extend therefore to the collateral contract. This explanation would not appear to be 
in line with the Court of Appeal’s thinking however—suspicions expressed by 
Professor Coote in (1975) M CLJ. 17, 19 seam to be amply fustified. 

14 See Coote (1975) M CL. 17. 

17 (1959) 17 CL.J. 58. 

18 [1951] 1 LLRep. 32, 39. 

18 Susuki v. Benyon [1926] Al E.R. 536; The Albion [1953] 1 W.L.R. 1026, 1032. 

30 Evidence that the Master of the Rolls is also prepared to go somewhat beyond 


such 
found in the case of English Industriali Estates v. George Wimpey Ltd. [1973] 1 
e LLRep. 118. 21 Seo e.g. Chitty on Contracts, s. 645. 
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Court of Appeal would have taken the opportunity offered to try to 
clear away some of the uncertainty which surrounds it. 

Was the fact that this was a standard form contract material? One 
would think that it might have been. The tradition which treats 
standard form contracts as being no different in kind from other 
contracts is a long time in dying,™ but if we are to characterise the 
real issues it needs to be laid to rest. Once the “ freely bargained ” 
contract model is abandoned, factors which ought rationally to affect 
the applicability of the parol evidence rule can be identified. At one 
extreme we have contracts which may use standard form clauses, 
but which are the end-product of long negotiations. Here the parol 
evidence rule is pre-eminently applicable, save in very exceptional 
cases such as City & Westminster Property Co. v. Mudd.* Some- 
times by contrast, standard terms are merely a declaration of general 
terms of trading which will apply between parties in the absence of 
anything else. Did the Court of Appeal consider that to be the 
situation in the present case? If so, it is an important fact and should 
have been spelt out. General terms of business are readily held to be 
incorporated, ™ and by the same token ought readily to be displaced 
by express oral terms in the absence of good reason to the contrary. 
What would be good reason to the contrary? There might be cases 
for example where general terms of business are in reality necessary 
modifications of the general law—old examples of this are the carriers’ 
notice cases ™® and some of the railway cases. The experience with 
carriers’ notices which necessitated the passing of the Carriers’ Act 
1830 ** is probably reflected in the reluctance of the courts in the 
railway cases to allow box-office variations.** Could there be current 
examples? 

A reappraisal and rationalisation ** of the parol evidence rule is 
long overdue. Unfortunately, to echo apocryphal Alfred Austin, the 
presemt case leaves the Jaw no better but much the same. 


J. N. ADAMS. 


DrrecTors’ DUTIES TO CREDITORS 
DIRECTORS owe fiduciary duties to an entity described as “the com- 
pany as a whole”? and are bound to proceed with single-minded 
regard for the interests of shareholders both present and future as a 


22 However, see Coote (1972) 30 CL.J. 53. 

23 A case whose result could perfectly well have been reached on estoppel or 
waiver principles—see (1972) 36 Conv.(w.a.) 245. 

24 See e.g. Spurling v. Bradshaw [1956] 1 W.LR. 461; Kendall v. Lillico [1966] 
1 W.L.R. 287; British Crane Hire v. Ipswich Plant Hire [1975] Q.B. 303. 

aS poc yd Lesson Yi Mol (IBIG L Sire 186 We ie ae eos Tae 
debated question as to whether notices were contractual in orlgin—see Leslie, 
- Transport by Railway-(2nd -ed.), pp.- 14-24; Fletcher, The Carriers’ Liability, p. 188. 
The writer’s view is that in the context of the time this question is meaningless. 

26 See Fletcher, op. ctt. 

37 Seo e.g. White v. G.W.R. (1876) 1 Q.B.D. 515, 533 per Blackburn J. 

28 See Corbin on Contracts, « 573. 

1 Ses, for example, Re City Equitable Fire Insurance Co. Ltd. [1925] Ch. 407 and 
Re Smith & Fawcett Ltd. [1942] Ch. 304. 
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general body.” It has been suggested that these duties should be re- 
stated in a comprehensive codified form? and that directors should 
be permitted and in some situations compelled to take account of the 
welfare of persons who, although not shareholders, have a direct and 
material interest in the company.‘ Suggestions of this kind have not 
received judicial or legislative acceptance in England. In particular, 
English courts have not approved the principle postulated by some 
commentators * and applied in certain United States jurisdictions * 
that the interests of the company’s creditors merit special considera- 
tion by directors where the company is insolvent, since shareholders 
will receive nothing in the winding up and therefore have no interest 
left to protect,’ 

The High Court of Australia has now gone to the extent of 
recognising the relevance of creditors’ interests to the discharge of 
directors’ fiduciary duties to the company as a whole. In Walker v. 
Wimborne * the High Court had before it an appeal by a liquidator 
against the dismissal of a misfeasance summons brought against 
former directors of Asiatic Electric Co. Pty. Ltd. (“ Asiatic”) under 
the equivalent of section 333 of the Companies Act 1948.° The 
respondents were also directors and controllers of certain other 
companies including Australian Sound & Communications Pty. Ltd. 


2 Parke v. The Daily News Ltd. [1962] Ch. 927. It might almost be said that the 
interests to be protected are those of “an indtvidual hypothetical member ” 
(Greenhalgh v. Arderne Cinemas Ltd. [1951] Ch. 286 per Evershed M.R.). 

* The Jenkins Committee, although reluctant to entertain any such proposal, did 
go so far as to recommend a formulation requiring directors to “ observe the utmost 





4 The courts have consistently refused to concede paramount Importance to the 
interests of outsiders (Parke v. The Dally News Ltd. [1962] Ch. 927: Re W. & M. 
Roith Ltd. [1967] 1 W.L.R. 432; Lindgren v. L. & P. Estates Ltd. [1968] Ch. 572) 
and even the Interests of a particular shareholder (Percival v. Wright [1902] 2 Ch 
421) oc group of shareholders (Howard Smith Ltd. v. Ampol Petroleum Ltd. [1974] 
A.C. 821). Attention may be given to the interests of others, but only to the extent 
that promotion of those mterests is incidental to a bona fide discharge of the duties 
owed to shareholders (Newt Ltd. v. McCann (1953) 90 C.L.R. 425). 

5 See, for example, Gower, Modern Company Law (3rd ed, 1969), p. 523; Ford, 
Principles of Company Law (1974), p. 340. 

$ The rule applied in a number of American states is that ‘‘ upon the insolvency 
of the ordinary private corporation a quar trust relationship arises between its 
directors and creditors ” (Whitfield v. Kern, 192 A. 48 (1937); and see 19 Corpus 
Juris Secundum, Corporations, para. 837). The Supreme Court of the United States 
has approved this principle (Pepper v. Litton, 308 U.S. 295 (1939)). 

1 The general principle in England is that “ directors are trustees for the share- 
holders, that is, for the company... but directors are not trustees for the creditors 
of the company” (Re Wincham Shipbuilding Boller and Salt Co. (1878) 9 ChD. 
322 per Jessel M.R.). 

3 (1976) 50 A.L.J.R. 446. 

® Section 367B (1) of the Companies Act 1961 (New South Wales) as in force at 
the relevant time provided a remedy by way of summons where in the course of 
winding up or official management it appeared that a person associated with the 
company had been guilty of inter alia “ misfeasance or breach of trust in relation 
to the company.” The words “ misfeasance or breach of trust” 
, replaced by “ negligence, default, breach of duty or breach of trust.” 
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(“Sound”) and Estoril Pty. Ltd. (“Estoril”). Two relevant trans- 
actions were concluded on the same day. First, the respondents 
caused Asiatic to pay $10,000 to Sound without security and without 
any express undertaking by Sound to repay. Asiatic received no 
benefit or advantage from this transaction and, accordmg to Mason J., 
_ the transaction “ offered the probable prospect of loss,” since Sound 
was then insolvent. In the second transaction, Asiatic received 
$10,000 from Estoril and granted an equitable charge securing repay- 
ment, thus putting Estoril on a more favourable footing than Asiatic’s 
other creditors. Asiatic was also msolvent at all material times, since 
its ability to meet its debts as they fell due depended upon receipt of 
an amount owing by a fourth company (also controlled by the 
respondents) which could not conceivably pay. 

The High Court of Australia decided by majority (Barwick CJ. 
and Mason J., Jacobs J. dissenting) that the directors of Asiatic 
had been guilty of misfeasance. As Mason J. observed in a judgment 
in which the Chief Justice concurred : 

“The transaction offered no prospect of advantage to Asiatic, it 
exposed Asiatic to the probable prospect of substantial loss, and 
thereby seriously prejudiced the unsecured creditors of Asiatic. 
It was more than an improvident transaction reflecting an error 
of judgment; it was undertaken in accordance with a policy 
adopted by the directors in total disregard of the interests of the 
company and its creditors.” 1° 


The principle upon which this decision was based was stated by 
Mason J. m these terms: 


“. . . the directors of a company in discharging their duty to the 
company must take account of the interest of its shareholders 
and its creditors. Any failure by the directors to take into account 
the interests of creditors will have adverse consequences for the 
company as well as for them. The creditor of a company... 
must look to that company for payment. His interests may be 
prejudiced by the movement of funds between companies in the 
event that the companies become insolvent.” ** 


Of particular importance is the fact that this case was one of 
“ misfeasance ” under the equivalent of section 333. There was no 
express allegation or finding of misapplication of moneys or “ breach 
of trust,” or of fraudulent trading or other delmquent conduct dealt 
with by section 332 or other provisions. “ Misfeasance” in this 
context means “ misfeasance in the nature of a breach of trust” 1 
or “something in the nature of a breach of duty by an officer of the 
company as such which has caused pecuniary loss to the company.” ?” 
Since section 333 does not m its reference to misfeasance create any 


10 (1976) 50 A.L.J.R. at p. 449. 

11 Ibid, 

12 Re Canadian Land Reclaiming and Colonlsing Co. (1880) 14 Ch.D. 660 per 
James E.J. 

13 Re Etic Ltd. [1928] Ch. 861 per Maugham J. 
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statutory wrong, * the High Court of Australia must be taken to have 
seen serious disregard of the interests of creditors as a breach of 
directors’ general law duties to the company as a whole. 

The other significant thing about Walker v. Wimborne is that 
although the company was insolvent at the relevant time, that cir- 
cumstance was not asserted as the basis for the decision that creditors’ 
interests as well as those of shareholders were relevant to the dis- 
charge of directors’ duties to the company as a whole, In fact, Mason 
J. seems to infer that creditors’ interests must be taken mto account 
even before insolvency, since those interests “may be prejudiced by 
the movement of funds between companies in the event that the 
companies become insolvent” [emphasis added]. This suggests that 
the theoretical possibility of future insolvency is sufficient to require 
directors to give continuing attention to creditors’ interests. 

The United States conception of directors as quasi trustees for 
creditors in circumstances of insolvency ™ has been explained by 
reference to rules as to the maintenance of capital. It is said that 
distributions of capital to stockholders amount to a fraud on creditors 
who may compel the stockholders to refund the amount paid.** The 
statutory scheme “requires stock subscriptions to be made good for 
the benefit of creditors of insolvent companies ” 1” and it has been but 
a short step to say that “the capital stock, property and assets of a 
corporation are to be deemed a trust fund sacredly pledged for the 
payment of the debts of the corporation.” 1° 

English law parallels this American thinking to a certain extent 
only. Trevor v. Whitworth ™ stands as unassailable authority for the 
proposition that creditors have a right to rely on the capital remaining 
undiminished by any expenditure outside the limits of the authorised 
objects or by the return of any part of it to the shareholders. English 
courts have developed their own version of the American “trust 
fund” doctrine, but without any clear identification of creditors as 
the beneficiaries of the trust. The notion of directors as quasi trustees 
is recognised in a number of cases, but it is the company itself that 
is the beneficiary.” References to the interests of creditors have done 


14 Re Canadian Land Reclaiming and Colonising Co. (1880) 14 Ch.D. 660; Caven- 
dish-Bentinck v. Fenn (1887) 12 App.Cas. 652; Re City Equitable Fire Insurance Co. 
Ltd. [1925] Ch. 407; Re B. Johnson & Co. (Bullders) Ltd. [1955] Ch. 634. 

15 Supra, note 6. 

18 Brooks v. Buys, 186 N.W. 472 (1921). 

17 Easton Natlonal Bank v. American Brick and Tile Co. 64 A. 917 (1906) per 
Pttney J. 

18 Union National Bank V. Doutlas, 24 Fod.Cus 621 (1877) per Love D.J. and 
see 18 Corpus Juris Secundum, 193. 

18 (1887) 12 App.Cas. 409. 

20 “ In this Court the money of the company is a trust fund, because it is 

of 





special ” (Russell v. Wakefield Waterworks Co. (1875) 20 Eq. 474 per 
Jewel M.R.). Statements such as this enabled Kay J. in 1886 to include among 

“settled by authorities which I cannot dispute” the proposition that 
“ directors are quasi trustees of the capital of the company” (Re Oxford Benefit 
¿and Investment Society (1886) 35 Ch.D. 502). Despite some earher statements 
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no more than reflect their standing under earlier versions of section 
333 to institute proceedings based on wrongs done to the company 
by misapplication of moneys or breach of trust.™ There has been 
no clear indication that directors are obliged to have regard to the 
interests of creditors in all circumstances. What is recognised, how- 
ever, is that the rules as to the maintenance of capital exist for the 
benefit of creditors and that after liquidation has commenced creditors. 
have a statutory right to seek the assistance of the court in compelling 
directors to make good to the company such loss as it has sustained 
through breach of their duties to it. 

An assertion that creditors’ interests are relevant to the discharge 
of directors’ fiduciary duties may thus be no more than a confirmation 
that the statute recognises the importance to creditors of proper 
administration of the company’s assets (particularly in a winding up) 
and contains provisions enabling creditors to invoke the jurisdiction 
of the court if the company suffers loss through breach of the duties 
owed to it. The Australian court’s decision in Walker v. Wimborne 
may represent an application of this reasoning. If the majority view 
requiring directors to have regard to creditors’ interests and, in effect, 
to anticipate the special position occupied by creditors under the 
winding up provisions is restricted to cases of insolvency, the opinions 
of commentators such as Gower and Ford ** have been vindicated. 
If, on the other hand, the statements as to the interests of creditors 





that the funds of a company were held in trust for its sharoholders (e.g. 
Ernest v. Croydsdill (1860) 2 De GF. & J. 175 per Knight Broce LJ.), the rule 
more generally acknowledged was that “ where the owner of the trust fund is an 
incorporated company, the corporation is the only perty to sue; the stranger has 
nothing whatever to do with the individual corporators; and although it is in a 
sense their property, because indtvidual corporators make up the corporation, yet in 
law it is not their property, but the property of the corporation, and therefore the 
right person to sie is the corporation, who is the cestui que trust or 

Per 


owner of the fund” (Russell v. Wakefield Waterworks Company, supra, 
Jessel M.R.). 


them oc by the liquidator.” The better view appears to be that, apert from the 


procedural in nature (see, for example, Re Exchange Banking Co. (1882) 21 Ch.D. 
519; Re Oxford Benefit and Investment Society (1886) 35 Ch.D. 502). It is submitted 
that Re National Funds Assurance Co. (1878) 10 Ch.D. 118 may also be explained 
on this basis. 


22 Supra, note 5. 


Creditors’ rights were seen as wholly statutory and 
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a company are always under an abstract duty to “take account of 
the interests of its shareholders and its creditors,” since there will 
often be insoluble problems of reconciling the conflicting interests of 
these two groups. In ordinary circumstances where insolvency and 

liquidation do not emphasise the statutory protection 
afforded to creditors, it must continue to be the duty of directors to 
have regard primarily to the interests of the company as a general 
body of shareholders. 

REGINALD BARRETT. 


GIFTS TO UNINCORPORATED ASSOCIATIONS: WHERE THHRE’S A WILL 
THERE’S A WAY 


GIFTs to unincorporated associations continue to cause difficulties for 
testamentary draftsmen.’ For if the purposes of the association are not 
charitable, the validity of the gift will depend on the construction of 
the provisions of the will as to whether the gift is a gift to the associa- 
tion itself or to the individual members of the association. Until 
recently, a gift construed in accordance with the former interpretation 
was likely to be declared invalid on the ground that it was in reality a 
gift for the purposes of the association 2; in Re Recher’s Will Trusts,™ 
however, Brightman J. admittedly obiter, rejected the inevitability of 
such a conclusion; and the decision of Oliver J. in Re Lipinski’s 
Will Trust? has highlighted once again the question of qualifications 
to the rule that a valid private trust must be created for the benefit 
of ascertainable individuals (the beneficiary principle), and it has 
confirmed in this particular sphere a continuing determination on the 
part of the judiciary not to allow the clear intentions of testators to 
be defeated. It is submitted that such an attitude is to be applauded. 
Yet the courts must take care not to introduce further conceptual 
distinctions and thereby inadvertently to create still more uncertainty. 
The material facts of Re Lipinski were these: the testator, who 





1 The difficulties stem from “the artificial and anomalous 


purposes 
thing other than an aggregate of its members”: Leahy v Attorney-General for New 
South Wales [1959] A.C. 457, 477 per Viscount Simonds. It follows, since an 
unincorporated association doos not enjoy separate legal personality and so cannot 
Itself own property, that in all cases of gifts to unincorporated associations, there 
is a preliminary question as to the construction of the gift. 

2 Leahy v. Att.-Gen. for N.S.W. [1959] A.C. 457. There was some authority to 
suggest that an unincorporated association could hold property on trust for itself if 
it had power to spend the capital (Re Drummond [1914] 2 Ch. 90; Macaulay v. 
O'Donnell [1943] Ch. 435n.), but the validity of those authorities must be doubtful 
after Leahy. 


r [1972] Ch 526; Brightman J. would have held valid a gift to “ The London 
Provincial ” notwithstanding 


- 
i 
i 
: 
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during his lifetime had been actively involved in various Jewish 
organisations in Hull, directed his residuary estate to be held, inter 
alia, “ as to one half thereof for the Hull Judeans (Maccabi) Associa- 
tion... to be used solely in the work of constructing the new build- 
ings for the association and/or improvements to the said buildings.” + 
There was some dispute as to whether the construction work referred 
to buildings for the exclusive use of the association, or to a projected 
scheme for a youth centre for the whole Jewish community in Hull 
Oliver J. accepted the former alternative,’ and the importance of that 
determination will be discussed below. The court rejected submissions 
made (on different grounds) by the association and the Attorney- 
General that the association was a charitable institution. It was there- 
fore necessary to consider the effect of the specification by the testator 
of the purposes for which the gift was to be applied: and that 
question involved an examination of the different constructions which 
can be placed on gifts to unincorporated associations. 

The starting-point was the classification by Cross J. in Neville 
Estates Lid. v. Madden’: a gift to a non-charitable unincor- 
porated association may be construed as (i) a gift to the members of 
the association at the date of the gift as joint tenants; (H) a gift to 
the members of the association subject to their contractual rights 
and liabilities towards one another as members of the association. 
Such a gift will be valid provided that there is nothing in its terms 
or circumstances or in the rules of the association which precludes 
the members at any given time from dividing the subject-matter of the 
gift among themselves; or (iii) a gift to the trustees of the association 
on trust for the purposes of the association. Such a gift will fail unless 
the association is a charitable institution.” 

The court accepted that the designation of the sole purpose of the 
gift rendered impossible the construction of the gift as falling within 
the first category ë; the case rested therefore on the construction of a 
testamentary provision which was in its terms neither a gift to the 
members subject to their contractual obligations nor a simple gift for 
the purposes of the association: as Oliver J. stated °: 

“... there a to be a difficulty in arguing that the gift is 
to members dis ae a A a oe al ae 
inter se when there is a specific direction or limitation sought 
to be imposed upon those contractual rights as to the manner 
in which the subject-matter of the gift is to be dealt with.” 





4 Italics 

‘ It seems that throughout the ten years prior to the death of the testator, the 
association alternately adopted plans for exclusive premises, and for a much larger 
youth centre of which the association would occupy a small section: Oliver J. seems 


future, beneficially; such a gtft falls unless ft is Hmited to the 
s [1976] 3 WLR. 522, 531. ® Ibid. at p. 532. 
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On the other hand the learned judge considered that “merely to 
demonstrate that a trust is a ‘ purpose trust’” is insufficient to con- 
clude the issue: in other words he suggested that the supposed clear 
dichotomy of trusts for ascertainable individuals on the one hand, and 
purpose trusts on the other hand 1° is an over-simplification of the 
true position. In formulating what he believed to be a more accurate 
statement of the law, Oliver J. said": 


“There would seem to me to be, as a matter of common sense, a 
clear distinction between the case where a purpose is prescribed 
which is clearly intended for the benefit of ascertained or 
ascertainable beneficiaries, particularly where those beneficiaries 
have the power to make the capital their own, and the case where 
no beneficiary at all is intended .. . or where the beneficiaries 
are unascertainable. .. . If a valid gift may be made to an 
unincorporated body as a simple accretion to the funds which 
are the subject matter of the contract which the members have 
made inter se—and Neville Estates Ltd. v. Madden [1962] 
Ch. 832 and Re Recher’s Will Trusts [1972] Ch. 526 show that 
it may—lI do not really see why such a gift, which specifies a 
purpose which is within the powers of the association and of 
which the members of the association are the beneficiaries, should 
fail.” 

The learned judge pointed to decisions which, although “not in 
terms” authority for his statement of principle, are at least con- 
sistent with it; and finally, as though leaving his strongest point to 
the end, he appealed to the authority of the principle in Re Denley’s 
Trust Deed,™ referring to the frequently quoted words of Goff J.1*: 

“Where, then, the trust, though expressed as a purpose, is 
directly or indirectly for the benefit of an individual or indi- 
viduals, # seems to me that it is in general outside the mischief 
of the beneficiary principle.” 

It only remained to be determined on which side of the line drawn 
by Oliver J. the present case fell: that question depended on the 





13 Re Clarke [1901] 2 Ch. 110; Re Drummond [1914] 2 Ch. 90; Re Taylor 
[1940] Ch. 481; Re Wood [1949] Ch. 498. Closer factual similarity was to be found 
in Re Turkington [1937] 4 All E.R. 501 where a gift to a masonic lodge “as a 
fund to build a suitable temple in Stafford ” was construed as an absolute gift to 
the being. Luxmoore J. stated (at p. 504): “ The 


3 
2 
ri 
J 
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ion of the “ purpose clause” added to the relevant provision 
in the will. It has already been noted that the learned judge decided 
in favour of the narrower interpretation—that the “ new buildings ” 
referred to premises for the exclusive use of the association. In those 
circumstances, he was able to find that the present case satisfied the 
conditions “ where a purpose is prescribed which is clearly intended 
for the benefit of ascertained or ascertainable beneficiaries”; the 
legacy constituted a gift “ which specifies a purpose which is within 
the powers of the association and of which the members of the 
association are the beneficiaries.” Since he had already rejected the 
argument that the gift, even so mterpreted, failed for perpetuity, 
the gift was held to be valid. 

However, the case is not without its difficulties; and not least be- 
causo the fundamental proposition on which the judgment depends 
(expounding the operation of the beneficiary principle in relation to 
trusts expressed to be for non-charitable purposes) was imported into 
the hitherto untried ground of gifts to unincorporated associations 
where it seems likely to be interpreted as a general statement of 
principle for the future. 

It is an arguable interpretation of Oliver J.’s judgment that Re 
Lipinski has liberalised the rules relating to gifts to unincorporated 
associations in a manner identical to the liberalisation of the purpose 
trust rules effected by Goff J. in Re Denley.1* The learned judge con- 
sidered the latter case to be “ directly in point ” and it is no original 
suggestion that gifts to unincorporated associations are merely one 
aspect of the purpose trust problem. It is submitted however that the 
two issues, although inextricably related, cannot be assimilated en- 
tirely. That this is so can be demonstrated if the Re Denley principle 
is applied directly and without qualification to the problem of gifts 
to unincorporated associations. In propounding that principle, Goff J. 
stated 1°: 

“,.. in my y O Eent pce Ms a a of Re Astor’s 
Settlement [1952] Ch. 534 or object 
trusts which are abstract or impersonal. The objection is not that 
ieee but that there is no 
beneficiary or cestul que trust 


maara Gacaid even though it may be expressed 
in terms of a particular purpose, provided that it is calculated to 
benefit, directly or indirectly, ascertainable individuals. In the sphere 
of purpose trusts generally, this formula still invalidates a meaningful 
category of abstract or impersonal purposes. However, in the context 
of unincorporated associations, it is difficult to imagine that a trust 
would fail to satisfy the Re Denley test as formulated, for the very 

18 Seo Evans (1969) 32 M.LR. 96: “ Re Denley’s Trust Deed ventilates some of 


the problems relating to the validity of trusts for non-charitable purposes and provides 
some indication that the courts may vet be able to extricate themselves from doctrinal 


Mar. 1977] NOTES OF CASES 235 


reason that associations are not normally formed to promote abstract 
Or Impersonal purposes and nothing more. If, therefore, Re Lipinski 
represents the unqualified application of the Re Denley principle to 
cases involving gifts to unincorporated associations, then provided 
only that the terms of the gift and the rules of the association do not 
preclude the expenditure of capital at any time (thereby eliminating 
invalidity for perpetuity), any such gift would seem to be valid, 
irrespective of whether the beneficiaries are or are not the members 
of the association. Yet even this falls short of the potential effect of 
Re Recher which seems to allow for the pursuit of pure purposes 
through the machinery of an unincorporated association. 

It is indeed ironic that it may be that the realisation of the 
potential effect of such direct application led Oliver J. to impose the 
limitations which he considered necessary to restrict the scope of his 
decision. For he insisted not only that the purpose specified in the gift 
should be within the powers of the association,’’ but also that the 
members of the association alone should be the beneficiaries of the 
gift or, to be more explicit, the persons for whose benefit the execution 
of the purpose will operate. After the statement of principle quoted 
above, Oliver J. continued 1+: 

“Where the donee association is itself the beneficiary of the 
prescribed purpose, there seems to me to be the strongest 
argument in common sense for saying that the gift should be 
construed as an absolute one within the sécond category—the 
more so where, if the purpose is carried out, the members can 
by ap riate action vest the resulting property in themselves, 
for here the trustees and the beneficiaries are the same persons.” 

This limitation would appear to draw a distinction between two 
different types of unincorporated association: on the one hand, those 
which exist for the mutual benefit of the members themselves, and 
on the other hand those which exist to promote a particular purpose 
where the members are not the intended beneficiaries of the execution 
of that purpose,” 

Yet surely this is the very distinction between “inward looking 
associations” and “ outward looking associations” which was most 
emphatically and unequivocally rejected by Brightman J. in Re 
Recher’s Will Trusts ® : 

“The expressions ‘inward looking’ and ‘ outward looking’ are 
imprecise and it is undesirable and indeed impracticable that the 
law should depend upon an ill-defined distinction of this sort: 
some associations, no doubt, look both ways; what then? In any 
event, the most outward looking association, assuming it to be 
unhampered by any trusts, can by agreement between its 


17 See note 2, supra. 

18 [1976] 3 W.L.R. 522, 533 (Italics supplied). 

19 This distinction is expressly noted in Hanbury and Maudsley, Modern Equity 
(10th ed, 1976 (ed. Maudskey)), pp. 172-175, 356—358; and see Nathan & : 
Cases and Commentary on the Law of Trusts (6th ed., 1975 (ed. Hayton)), p. 109. 

o 3° [1972] Ch 526, 542 per Brightman J. 
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members convert itself into an inward looking association and 
vice versa, or become a hybrid, so that the distinction is not 
only imprecise but not even necessarily permanent. No 

case to which my attention has been drawn accepts this 

De a ae ee eee as ae igo 
commend it.” 


Thus,’ Oliver J. has sought to draw a line at a point which has 
judicialty been stated to be incapable of definition, and on the basis 
of a distinction which has been condemned as illogical. The question 
remains as to why he based his decision on the Re Dealey principle, 
and why he felt constrained to impose such doubtful limitations on 
the operation of that principle within the present context. For it has 
been seen that on the authority of Re Recher the rules relating to 
unincorporated associations permit the promotion of purposes which 
do not benefit the members of the association, or indeed any human 
beneficiary at all. It is suggested, first, that the designation of a par- 
ticular purpose precluded reliance on the rules relating to unin- 
corporated associations: if the gift was io be held valid, it was 
necessary to invoke the Re Denley principle which alone can dis- 
place an express and dominant purpose factor. The second point is 
more difficult: it is clear that Oliver J. would not have upheld the gift 
had he been unable to place the narrower interpretation on the 
purpose clause in the will, because he doubted whether the “ whole 
Jewish community in Hull” could constitute an ascertainable bene- 
ficiary. On the facts, therefore, it was essential to find that the 
members of the association alone were the beneficiaries of the gift: 
but it is submitted that it was necessary to state the findings of an 
individual case in the form of a fundamental proposition of law, 
especially when that formulation is likely to be interpreted as a 
general statement of principle for the future. Although the decision 
in the instant case is to be welcomed as clearly implementing the 
intentions of the testator, the reasoning in the judgment and the 
criteria adopted to avoid the conclusion of total invalidity of the gift 
may create yet more uncertainty for draftsmen in the future. 

More generally, in the view of the present writer, the problem 
discussed in this note is but a symptom of the anomalous rules relat- 
ing to the whole field of purpose trusts, both private and public; 
until more fundamental reform of the whole is achieved, alterations 
in constituent parts can be no more than makeshift improvements. 


NIGEL P. GRAVELLS. 


REVIEWS 


CASES AND MATERIALS ON Famity Law. By PETER SEAGO and 
ALASTAIR BISSETT-JOHNSON. [London: Sweet & Maxwell. 1976. 
xxxi and 500 pp. £7-00 limp covers. ] 

Tue reviewer has recently been assured by a number of legal luminaries 

(ranging from a former Law Officer of the Crown to a member of the Law 

Soclety’s Council) that, from ‘‘the practitioner’s” viewpoint Family Law bs 

today concerned exclusively with taxation. Advice founded on this belief is 

commonly given to students. The withdrawal of legal aid for undefended 
divorces is almost certain to mean that this particular source of outdoor 
relief for the recently called barrister will have to be replaced by some other. 

All this makes one suspect that the great bull market for the subject of the 

late sixties and carly seventies (when the seductive prose of “The Field of 

Choice ” led many students to feel that divorce could and should become 

little more than a milestone on the individual’s road to emotional maturity) 

is at an end. In future Family Law will be studied by only a few enthusiasts 

(who will perhaps have noted that “ matrimonial” problems constitute a 

large part of the work-load of all Legal Advice Centres, that one of the major 

problems of the battered wife is to find a solicitor who knows his way around 
the complex legal machinery intended to protect her, or who even take an 
academic interest in the re ip between legal norms and structures on 
the one hand and private behaviour on the other). But whatever the future 
popularity of the subject there is a clear need for a good source book if only 
to replace the excellent (but now completely outdated) works of J. C. Hail 
and Webb and Bevan. Seago and Bisett-Johnson admirably meets this need. 
The authors’ expressed aim is “to provide the reader with the cases and 
statutes basic to most Family Law courses but also with extracts from a far 
wider range of materials such as Law Commission and Command Papers... .” 

The emphasis is, however, heavily on cases, and some teachers will regret 

that there is not a wider variety of background material (which is often 

inaccessible to the student) than extracts from official reports and the 
occasional article on (for example) the scientific background to blood testing 

[p. 337]. The range of subjects covered is fairly orthodox. Formalities 

(Chap. 1), nullity (Chap. 2), maintenance during the subsistence of the 

marriage (Chap. 3), dissolution (Chap. 4), property (Chap. 5), financial 

provision (Chap. 6), variation and enforcement (Chap. 7), legitimacy, custody 
and adoption (Chaps. 8 to 10). Unfortunately “the need to observe tight 
controls on the length of the book ” (a phrase the full implications of which 
will not be lost an those who have recent experience of the problems of legal 
publishing) has meant the virtual exclusion of the local authority aspects of 
child law. This is regrettable not only because of the importance of the subject 
in practice but also because students find great difficulty in putting complicated 
statutory material into context. It is in this sort of area that a “source book ”’ 
has potentially most to offer if it can provide sufficient “ non-legal ” source 
material on what old-fashioned conceptualists would call the public adminis- 
tration aspects of the subject to put flesh on the dry statutory skeleton. 

(Professor Geoffrey Wilson’s ‘‘Cases and Materials” books are a good 

example from a different field of what can be achieved in this way.) The 

decision to omit conflictual problems will arouse little controversy (which is 
perhaps only a pompous way of saying that the reviewer has omitted them 

from his book as well). But is it really true that succession is of such a 

specialist nature that it can safely be omitted? How is the student to understand 

the case for (and against) community of property—to which the authors 
awightly devote space—if he does not know at least in outline what happens to 
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family ‘asseta on death? The authors give proper attention to the impact of 
Supplementary Benefit on financial matters, with relevant extracts from the 
Finer report. This is an area which the reviewer feels merits even more 
extended treatment in the next edition; in particular the publications of the 
Supplementary Benefits Commission itself, as well as extracts from the informa- 
tive comments now published in the Legal Action Group Bulletin and else- 
where, might figure more prominently in the text. (Incidentally, the authors 
have overlooked the fact that the notorious “‘ wage-stop’’ was abolished, to 
the applause of all political parties by the Child Benefit Act 1975, s. 19 

[cf. p. 99]. However, political expediency changes even more rapidly than 
family law, and it would not be too surprising to see it re-introduced, of 
course under a different name, once again to the applause of all political 
parties, during the Hfe of this edition, not to say of the present Parliament.) 
On a similar topic the reviewer wonders whether any conceivable benefit 
gained by giving the Ministry of Social Security Act 1965 the optional alter- 
native title of the Supplementary Benefit Act 1966—see Social Security 
Act 1973, s. 99 (18) —outweighs the irritation and difficulty thereby caused 
by practitioners and others who must often find themselves looking for an 
Act which appears to be non-existent. The present authors are admirably 
consistent in preferring the old, if now unfashionable, title, and the problem is 
a diminishing one since the legislation has now been consolidated in the 
Supplementary Benefit Act 1976. The authors also provide introductory com- 
ments setting the materials in context to such good effect that teachers may 
wonder whether students still need a textbook on the subject. There are some 
good questions. 

It is, of course, easy for any reviewer to find things with which he does 
not altogether agree, and some few niggling criticiams will now be made. The 
view that the old restrictions on the right of an impotent spouse to petition 
on the basis of his own impotence survive the Nullity of Marriage Act 1971 
requires clearer discussion than it receives at page 40 of the text. As it bs, 
the student will reasonably assume that Pettit (which is extracted) still 
represents the law; if section 3 (4) of the Nullity of Marriage Act 1971 had 
been printed it would have been clearer why other authors have assumed that 
the old law is no longer relevant. That subsection is not reproduced in the 
“consolidating” Matrimonial Causes Act 1973 (which however is not 
technically a consolidating Act) which makes the likelihood of its significance 
being overlooked even greater. In the same area, not everyone would agree 
that section 16 of the Matrimonial Causes Act 1973 entirely clears up the 
muddle about the retrospective effect of decrees of nullity. It is surely mis- 
leading to devote a pege to the pre-Wachtel cases on lump mim awards, 
without specifically warning the student of the revolutionary impact of that 
decision on this topic. It is misleading to say that the Law Commisaion 
dropped proposals for the introduction of community of property because 
of the complexities it would introduce without referring to the significance 
of Wachtel as showing that substantial justice could be achieved in cases of 
marital breakdown through the exercise of the courts’ discretionary powers. 
The authors’ view [see p. 236] that before a court can vary property rights 
it must ascertain what they are seems inconsistent with the weight of authority. 
The explanation of the effect of “free of tax” orders (although correct) 
may not be sufficient to show most students the income-spHtting and tax 
saving which may be achieved through matrimonial orders. Apart from 
these defects, the reviewer wishes that the authors had explained the precise 
‘juristic effect- of a decree nisi obtained on thé ground that the purported 
marriage is (say) bigamous [cf. p. 21 note 6 where some pretty neat 
alde-stepping is done]. He also hopes that by the time a new edition 
is produced someone will explain why the defendant in Wroth v. Tyler 
[1974] Ch. 30 (extracted at p. 266) did not resolve his problems by an 
application under section 1 (2) of the Matrimonial Homes Act, 1967, for ans 
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order that his wife’s rights of occupation be terminated. On the facts, such 
an application must surely have succeeded so that the defendant could 
have performed his contract instead of suffering judgment for £5,500 damages 
(not to mention the costs of a nine day hearing in the High Court). There 
is clearly something wrong with this solution, since it apparently occurred 
neither to the defendant’s advisers nor to Megarry J. (a judge not notorious 
for confining himself to points raised by counsel, and who seemed to recom- 
mend bankruptcy as the best way for the defendant to resolve the matter). 

Authors of books on Family Law face difficult organisational problems, 
and the present authors have not found any magical solutions. The reviewer 
doubts whether it makes pedagogic sense to deal with “ maintenance during 
the subsistence of marriage” in isolation from financial provision in divorce 
and other cases. This is particularly so since it then becomes necessary to 
deal with the matrimonial offence of cruelty at some length by giving passages 
from Gollins and Williams—extracts which may mislead the student since 
there is no account of the subsequent restrictive Court of Appeal decision in 
le Brocg. 

The only major criticism that can be levelled at this book is not primarily 
the authors’ responsibility. It is that the typography is eccentric and unhelp- 
ful. First, there seems to be no very clear principle on which different type 
is used for different headings. Secondly, it is often dificult to distinguish 
the authors’ text from the material which is reproduced: a glaring (but by 
no means unique) example of this problem is at page 135, where section 
2 (3) of the Matrimonial Causes Act 1973 is reproduced verbatim, without 
even inverted commas to differentiate it from the immediately following text. 
Generally the layout is poor—if it is difficult for someone familiar. with the 
subject to follow, what will it be like for a student? 

In spite of these carping criticisms, this is a very valuable contribution 
to the literature, which the students for whom it ts primarily intended will 
certainly find most helpful. 

S. M. CRETNET. 


THE Law or Hankas Corvus. By R. J. SuarrE. [London: Clarendon 
Press, 1976. xii and 254 pp. (including index). £10-00.] 


In 1902, Jenks complained “that there is no readily accessible book, nor, 
indeed, so far as the writer is aware, any book, which gives, in a succinct 
and intelligible form, an account of the origin of ” habeas corpus: E. Jenks, 
“The Story of Habeas Corpus” (1902) 18 L.Q.R. 64. He need not have 
limited his lament to an absence of accessible histories—there was equally 
a dearth of any complete exposition of the modern law of habeas corpus. 
And until 1976, those complaints would still haye been valid. 

Dr. Sharpe has written a book which amply meets these complaints. It 
is a complete exposition of the law of habeas corpus—its history, the grounds 
on which it can be obtained, evidential problems commonly encountered 
when applying for the remedy, and procedural aspects of such applications. 
It even has chapters on the substantive laws frequently used by the authorities 
when imprisoning people—internments under emergency powers, and com- 
pulsory 


Chapter 2 (“scope of review ”) primarily discusses the difficult problems 
associated with using habeas corpus as the peg on which to hang an attack 
on the validity of official deprivations of liberty which seem to be valid. A 
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magistrate convicts and imprisons a person who is in truth not guilty. The 
„authorities determine that a sane person is insane, and lock him up. Or an 
immigration official imprisons and threatens to deport a person who fails to 
satisfy the officer that he has fulfilled a residence requirement. Whose word 
is final? The author plots the development of the cases from the days when 
habeas corpus would be granted if there was the slightest imperfection or 
omission in the official’s written decision, to the present day, where the courts 
say that the. remedy lies if the authority exceeds its “ » or, 
perhaps, makes an error of law on the face of the record, or even, perhaps, 
on other grounds peculiar only to habeas corpus. These are difficult problems, 
which have not been made any easier by the decision of the House of Lords 
in Armah v. Government of Ghana [1968] A.C. 192. The discussion is generally 
very good, but it suffers in places from a failure to distinguish between what 
the courts say they do, and what they really do. It is legitimate to disagree 
with a judge’s characterisation of a tribunal’s error as “ jurisdictional.” It is 
not legitimate to take the further step of building a theory on the basis that 
the error was indeed non-furisdictional. Similarly, it can be misleading to 
place cases taken from the first half of the nineteenth century Gn which 
the judges have made no attempt to characterise the tribunal’s error in terms 
of the modern “ jurisdiction ” concept) into categories dependent on such 
a characterisation. This is not to say that one cannot construct legal principles 
from judgments which had either none, or different ones, in mind. But the 
author has at times mistaken a misapplication of a good principle for an 
example of another principle at work. 

Chapter 3 (“‘ considerations of questions of fact ’”) is easily the best available 
account of the extent to which a court can, on e habeas application, entertain 
a dispute as to the truth of each party’s allegations. The author’s firm 
grasp of the evolutionary changes in the procedural aspects of habeas 
applications has enabled him to reduce a vast mass of bewildering and 
conflicting cases to manageable dimensions. One could, perhaps, add to his 
call for leas judicial reluctance to allow cross-examination of deponents, a 
reference to the Australasian High Court case of R. v. Carter, ex p. Kisch 
(1934) 52 C.L.R. 221. There, Evatt J. gave leave to cross-examine a Minister, 
who thereupon withdrew his affidavit. The mere prospect of croes- examination 
was sufficient to stop him lymg. Further, although the author clearly states 
the difference between judicial review of a decision reached on no evidence 
(a situation in which the sufficiency of the evidence led down below is 
relevant), and proof of a “jurisdictional fact” (a situation in which the 
superior court determines the matter afresh), he does not always adhere to 
that distinction: see, for example, pages 70, 77 and 82-83. 

The most inventive chapters are those dealing with habeas corpus in the 
criminal law, and the problems of establishing that a diminution of liberty 
is serious enough to amount to the sort of “detention” which is the 
concern of habeas corpus. Can a person who is on bail, and technically in 
the custody of his surety, secure his complete release by applying for habeas 
corpus? Was Lord Widgery C. J. right when he said Gn R. v. Secretary 
of State for the Home Department, ex p. Mughal [1973] 1 W.L.R. 1133) 
that an intending immigrant “ kept ?” in prison while seeking habeas corpus 
was not really in detention, because he could always leave the country? 

It is a pleasure to read such a well researched and lucid account of the 
law’s chief remedy for securing a speedy end to illegal detention. 


Mark ARONSON. 


Mar. 1977] , REVIEWS 241 


INDUSTRIAL RELATIONS AND THE Limrrs or Law. THE INDUSTRIAL 
EFFECTS OF THE INDUSTRIAL RELATIONS AcT 1971. By BRIAN 
WEEKS, MICHAEL MELLISH, LINDA Dickens and JOHN LLOYD. 
[Oxford: Basil Blackwell. 1975. xvii and 344 pp. (including 
table of cases cited, bibliography and index). £7:50 net hardback, 
£3-95 net paperback. ] 


THis is an important and timely book. It is one of the Warwick Studies in 
Industrial Relations under the General Editorehip of George Bain and Hugh 
Clegg. The major purpose of this series, begun in 1972, is to publish tho 
projects of the Industrial Relations Research Unit of the University of 
Warwick. Quite fortuitously that Unit, of which the authors are members, 
was established by the Social Science Research Council the year before the 
enactment of the Industrial Relations Act. 

The very long title faithfully reflects the scope of this work. The general 
editors in a brief foreword remind us that the 1971 Act, the first major 
piece of legislation of the Conservative Government which took office in 
1970, played a dominant role in the debate on industrial relations until it 
was repealed by the Labour Government in 1974. That crucial debate centred 
around the restructuring of collective bargaining in Britain and, concomitantly, 
the proper role and function of the law in labour relations. “ According to 
the government which introduced the Act, its basic atm was to bring greater 
order and stability to industry by setting new standards of industrial conduct, 
and creating a new framework of rules within which the existing voluntary 
system could operate more effectively ” (p. ix). The Unit grasped the unique 
opportunity presented to monitor and study the extent to which the Act 
achieved its industrial relations objectives and to analyse the considerable 
body of law which developed around the Act. This book presents the author’s 
findings based upon their detailed research in this context. This alone would 
have sufficed to make a most valuable contribution to contemporary industrial 
relations Hterature. But the authors have done more than that. They also 
provide an assessment of the interaction between law and industrial relations 
in Britain. Although the authors do not say so, that assessment has wider 
implications. It will make a significant contribution to the debate which is 
now taking place in other industrial societies. 

The year before the publication of this book, a member of the Donovan 
Royal Commission on Trade Unions and Employers Associations who has 
for a very long period strongly influenced English labour lawyers, Sir Otto 
Kahn-Freund, wrote that the moment has not yet arrived for an appraisal of 
the Industrial Relations Act in the light of history. ‘‘ We are too close to this 
experiment to be able to see what it means in terms of the role the law 
can play in industrial relations. We are inevitably deeply impressed by the 
failure of the experiment—too much so perhaps to do it justice, too much 
—above all—to draw any firm conclusions as to permanent trends in the 
evolution of either industrial relations or the law.” (“ The Industrial Relations 
Act 1971—Some Retrospective Reflections ” (1974) 3 ILJ. 186, 187). Sir Otto’s 
views must, as always, command respect. Whilst it may indeed be too early 
to draw conclusions about permanent trends, it is a measure of this work 
that it does succeed in answering for contemporary lawyers and those 
involved in industrial relations why “the attempt to change Britain’s tra- 
ditional ‘ voluntary’ system of industrial relations into one with more formal 
regulation by the Courts” (p. 1) failed. The authors are right in reminding 
us why it is that we should understand and heed the lessons of the Act. 

Style and format contribute to that understanding and to the usefulness 
of this book. Lucid and economical in expression, the material is arranged 
so as to carry the reader easily through a close analysis of the major provisions 
of the Act. An introductory chapter outlines the background of the Act— 
jts provisions reflect some underlying assumptions about the nature and 
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nature and relevance of its provisions; its internal consistency; the reactions 
of unions and management to it; the use made of it; its interpretation by 
statutory bodies and the courts; the adequacy and appropriatences of Its 
sanctions 


the Act within this conceptual framework. The major provisions of the 
Act subjected to examination in this way are those relating to unfair dismissal; 
the closed shop, the rights of trade union members; trade union responsibility; 
trade union recognition and growth; the reform of collective bargaining and 


determine the effect of the Act on the industrial relations policies of manage- 
ment and trade unions. Appendix V explores the attitude of T.U.C. unions 
towards registration under the Act and Appendix VIII the use made of 
section 5 of the Act by members and officials of unrecognised (but registered) 
unions to establish collective bargnining rights. 

It was said above that in the opinion of this reviewer the analysis of why 
the Act failed and of the role and function of the law in industrial relations 
has implications which extend beyond the British system of industrial relations. 
Compulsory conciliation and arbitration, especially of a type which is highly 
legal, in form perhaps more than in substance, is a distinctively Australasian 
institution and one which has shown great powers of survival despite the 
fact that it has been threatened and criticised for most of its history. The 
fundamental uncertainties of these systems have remained much the same 
for over half a century. There are two which outweigh all others and which 
may be regarded as fondamental. One concerns the role of the law in 


between tribunals, courts, parliaments and ministries. Higgins resigned as 
President of the Court over what he believed to be attempts by the government 
of the day to improperly intervene in the work of that court. He published 
a book in defence of his view of the court being just that—a court. The title 
alone, “ A New Province for Law and Order,” is sufficient to convey Higgins’ 
conception of the court’s function and appropriatences of full scale legal 
intervention in the field of industrial relations. With hindsight, it is now 
possible to seo that there was no “New Province,” that Higgins’ view 
rested essentially on nineteenth century philosophical legal concepts which 


which has taken place since Higgins’ presidency. Nonetheless, the forces 
at work in pluralist societies still bring forward demands for greater legal 
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intervention to cope with specific tensions in the system. The New Zealand 
Government, at the time of writing, is contemplating legislation to deal with 
the problem of “ politically motivated” strikes and other forms of industrial 
action. The President of the New Zealand Federation of Labour has said 
that though such legislation may find its way to the statute book it will be 
unworkable from the standpoint of opposition from the trade union move- 
ment. Penal provisions still exist in the present Commonwealth [of Australia} 
Conciliation and Arbitration Act. Those provisions were used throughout 
the decade of the sixties by employers in a biunt fashion as a means of 
combating union demands. At the end of the decade they broke down 
entirely when the trade unions refused compliance with the provisions. They 
remain a virtual dead letter. The Industrial Arbitration Act of the State of 


DISMISSAL, REDUNDANCY AND Jos Hountinc. Edited by Epira 
RUDINGER. [Consumers’ Association. 140 pp.] 

MODERN EMPLOYMENT Law. By MıcmaeL Waincop. [Heinemann. 
266 pp. £3:50.] 

INDUSTRIAL RELATIONS, A STUDY IN ConFLict. By Bruce M. COOPER 
and A. F. BARTLET. [Heinemann. 309 pp. £6:00 bound; £3-90 
limp. ] 

None of these three books is in the mainstream of the requirements of those 

involved in University Labour Law courses. Michael Whincup’s book is closest, 

however. It is a general introductory book, much in the mould of Gayler. 

It covers much ground, some areas In much greater depth than others, with 

the aim of giving an intelligible guide in language accessible to the nor 

specialist. In these terms, it must be accounted a succees, but it is not a 

which one would recommend to law students: the price, however, 

y will use it without recommendation. They could do much 

will have the bonus of several “ Punch” cartoons and as 

ort description of the law of redundancy as can be found anywhere. 
other hand, the chapters on safety legislation and employers’ liability 
as to be often opaque, and the treatment of the Sex 

Discrimination Act is so brief as to be worthless. But these are small points, 

and largely irrelevant. This is a handbook for busy managers, and a good one. 

The Consumers’ Association guide to Dismissal, Redundancy and Job 

Hunting is not designed for lawyers or law students either. It is lively and 

clear and contains a wide range of advice for the dismissed employee. This 

advice is, of course, not simply legal advice: a large pert of the book, for 
example, contains hints on applying for jobs, the use of agencies, etc. Where 

matters do arise, the book treads the difficult path of giving sufficient 
advice to help the majority, whose legal problems are simple, while warning 
those with more complex problems that they must seek further help—from 
trade union advice centre or solicitor. This is the sort of book advisers can 
recommend to clients to help them do it themselves. Surely a desirable 
aid for legislation which was not intended to provide a pool for the legal 
profession to fish in. 
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Mesars. Cooper and Bartlet’s book is also introductory in its intention; this 
time, however, to the art (or science) of industrial relations. It used to be 
‘a common gibe that there were no academic industrial relations specialists, 
merely historians, sociologists, psychologists, economists and the occasional 
lawyer who were united only in wishing to broaden their minds. Their work 
was Often an unsatisfying mixture of bits and pieces unblended and incoherent. 
The days may have long gone when this gibe had any basis in fact, but this 
book, possibly because of its low-level introductory character, seems to display 
such defects. We begin with 30 pages called “The Burden of the Past,” 
which looks very like a shortened version of Pelling’s admirable History of 
British Trade Unionism, which same book seems to have been heavily used 
in the preparation of the next chapter, “The Legacy of the Law.” The 
next, on collective bargaining, virtually repeats the analysis found in the 
Donovan Report. And so an. The result is a collection of short descriptive 
pieces in several areas in which others have worked. This effectively serves 
the authors’ purpose in writing the book, but one is left unsatisfied and 
perhaps doubting the value of necessarily superficial general introductions to 
anything as complicated as British industrial relations. 

R. P. Gao 


Lanp LAW AND REGISTRATION. By S. ROWTON Sm™eson. [Cambridge 

University Press. 1976. xlix and 726 pp. £30-00.] 
BritisH Imperial rule took the English legal heritage throughout the Empire. 
Unfortunately a great deal of that heritage is wholly inappropriate to develop- 
ing countries. Habeas corpus is one thing, but do pioneer indigenous law 
students really need to learn about the rule in Shelley’s case, or the provisions 
of the Statute of Uses (which, as Mr. Rowton Simpson points out, is reproduced 
in full as chapter 200 of the laws of the Bahamas [1957 revision])? Whatever 
law teachers may think (and for some the more anachronistic the rules the 
more intellectually valuable their study becomes) practical colonial adminis- 
trators soon saw the need to dispel the “aura of reverential mysticism ” 
[para. 3.1.7] which in England surrounds land transfer operations. Much 
pioneering work to this end was done by two former Surveyors-General of 
Egypt, Sir Ernest Dowson and Mr. V. L. O. Sheppard culminating in the 
officially sponsored publication of Land Registration in 1952. Research for 
the present book (which is intended to replace Dowson and Sheppard) was made 
possible by grants from the Ministry of Overseas Development; it was carried 
out under the aegis of the Cambridge University Institute of Land Economy. 
The author has long practical experience first in the Sudan Political Service 
(where, as Registrar-General he was in charge of the Land Registry) and then 
as Land Tenure Adviser to the Colonial Office and Ministry of Overseas 
Development. In writing the book he has enjoyed the co-operation of many 
helpers with a wide range of interests. 

The book is not intended primarily for lawyers (much lees academic ones, 
who may find the author’s statement that the “ operation of a land registry 
is basically an exercise in filing” [20.4] somewhat embarrassing) but for 
all who have to deal in practice with land records and land transfer operations. 
The author’s purpose is avowedly propagandist. It is to “present and 
commend” the system of title registration used for many years in the Sudan 
and in recent years adopted and developed by the Registered Land Act of 
Kenya [see p. xxi]. This presumably explains the, at first glance somewhat 
confusing, layout of the book Book I is called ‘History, Principles and 
Practice ” and occupies the first 440 pages. Here the comparative lawyer 
will find material of interest (such as the excellent brief account of the 
successes and failures of the Torrens system, and the appendices about 
French, German and Swedish systems). The author believes that some know; 
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ledge of surveying questions is necessary for a serious understanding of land 
registration, so there are helpful chapters on the cadastre and cadastral 
survey, boundaries and maps, and on the techniques of the cadastral survey. 
There are also detailed discussions of the routine procedures of land registries, 
and a full consideration of the issue (of fundamental importance) as to 
whether registration should be sporadic or besed on systematic adjudication. 
Book I is entitled simply “the Law,” and consists basically of the Kenya 
Registered Land Act and rules and some other legislation, extensively annotated 
in a way intended to make it comprehensible to laymen. 

The fact that the book is not intended primarily as a legal text means that 
lawyers will find many statements not wholly acceptable to them. Did the 
vesting of the fee simple in tenants for life under the Settled Land Act 1925 
really take the process of restoring mobility to English land transfer opera- 
tions “a stage further,” as is claimed at p. 11? This also presumably accounts 
for the fact that, although the standard textbooks are heavily relied on, there 
is little or no reference to recent periodical and other literature (some of 
which casts doubt on whether the author’s somewhat Panglossian approach 
is wholly justified). The book seems to have been in the press for an exceptionally 
long perlod: the preface is dated March 1974, but the date of publication is 
1976. However, the fact that only 17 cases aro listed in the table of cases 
indicates that this is not a work for those addicted to the cult of latest develop- 
ments. There is a useful (and occasionally amusing) glossary and a number 
of illustrations of registry documents. Generally the book is well written; it 
ig very easy to read. It will no doubt serve very well the interests of those 
students to whom it is directed. It is not (and does not claim to be) the full 
analysis of legal principle which might be expected from the title. 

S. M. CRETNEY. 


WHITEMAN AND WHEATCROFT ON INCOME Tax. Second edition. By 
Perer G. WHITEMAN and Davip C. Mine [London: Sweet 
& Maxwell; Edinburgh: W. Green & Son. 1976. cxii and 1088 
pp. (including index). £30°00.] 
Tua first edition (1971) of this book will be well known to tax lawyers. The 
book in fact has a remoter genesis, having its roots in Professor Wheatcroft’s 
book on Income Tax published in 1962. The authors of the 1971 edition 
chose a bad time to paint their particular sunset, since the “surtax” which 
it described was promptly abolished from 1973 with the introduction of 
the new unified system of taxation. In fact the substance of the book 
remained of great value for some years. On this occasion the authors 
have managed to keep the former text basically intact with only the chapters 
on the Tax Jurisdiction, Pensions and Transfer of Assets Abroad having 
been completely rewritten. The up-dating has however been done thoroughly 
and subscribers to this volume (perhaps one should now call them investors 
in view of the price) can look forward to regular supplements, free if they 
subscribe to the British Tax Encyclopaedia. 

The attraction of this book is its extremely detailed yet lucid coverage of 
the whole field of personal Income and capital allowances taxation. Corpora- 
tion tax is, of course excluded, but in the fleld of income tax as applied to 
persons, partnerships and charities, practitioners will find no better state- 
ments of the law. Areas often skimpily dealt with in other books, such as 
double taxation relief, are thoroughly dealt with here and throughout the 
authors show a feeling for the problems which could arise but have not 
been litigated as well as those that have. The leading cases on each topic 
in the text and the footnotes should put the reader on the scent of most 
other relevant decisions on any one point. From time to time useful tables 
are appended which show, for instance, the schedular charging system, 
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categories of interest qualifying for special treatment, statutory provisions 
relating to settlements and reckonable dates from which interest on overdue 
tax is calculated (to take three examples from the 30 tables provided). Informa- 
tion pithily given in tabular form does, experience suggests, greatly facilitate 
the practical problem of tracking down the statutory sources of and textual 
commentary on detailed points. 

The student will be effectively deterred from acquiring the book by its 
price. This is a pity, because apart from its other virtues the book’s introductory 
material on importance of, influence of, sources of and construction of income 
tax law is cesential preliminary material and often overlooked or understated 
m the standard student’s works. The copy on the library shelf should be 
much in demand. 

It is good for the amour propre of the reviewer if ho can reveal his intrinsic 
superiority by casually relaying a list of errors and omissions. Here there 
appear to be none of significance. The only reservation of any consequence 
is that though there are plenty of footnote references to Inland Revenue 
Booklets, Press Releases and the like, there is a dearth of reference to 


of “fringe” benefits, will have to be dealt with in a supplement. Readers 
will also note that the Court of Appeal’s decision in I.R.C. v. Joinier, extensively 
discussed on pages 817-820, has been reviewed by the House of Lords ([1975] 
1 W.L.R. 1701) which while affirming the decision, cast serious doubts on the 
Court of Appeal’s alarming suggestion that liquidation of a company could 
by itself constitute a “transaction in securities” under the notorious 
section 460. 
BRIAN HARVEY. 


INTRODUCTION TO NEGOTIABLE INSTRUMENTS. By O. McLOovuGHLIN. 
[Butterworths. 1975. 202 pp. (including index). £4-00 


paperback. ] 

McLovucsLin’s Introduction to Negotiable Instruments fills a gap in the 
literature on this subject left by the demise through lack of updating of works 
by both Jacobs and Megrah. In seeking to provide an adequate and suitable 
students’ textbook McLoughlin has abandoned the approach favoured by 
current works of commenting on the Bill of Exchange Act 1882, the Cheques 
Act 1957 and other relevant statutory provisions section by section. Whilst 
the text hangs locecly around the statutory provisions (which are quoted in 
full wherever it is thought necessary) more attention is paid to the explana- 
tion of the concepts involved and the text deviates from the statutory order 
where this is thought to assist elucidation. 

The book is divided into eight chapters and commences with a useful 
survey of negotiable instruments currently in use, graphical examples of 
each of which are included. This thread of practicality is seen in several 
instances throughout the text in which appears an underlying consideration 
of the way in which the law serves the commercial ends of negotiable 
instruments. The following chapter discusses in detail the basic concepts of 
“Instrument ” and “ Negotlability” and the text then proceeds to deal in 
detail with the characteristics of bills of exchange and the Hability of the 
parties thereto. The progress, negotiation and payment of bills and associated 
problems such as overdue bills and dishonour are then explained and the 
commentary on bills of exchange is wound up by a chapter on discharge. 
The remainder of the book is taken up with a discussion of cheques, promissory 
notes and the protection of bankers. á 
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The text is easily readable and, to students, will doubtless provide far more 
interest than current textbooks in this field. Surprisingly a number of recent 
cases do not appear in the text or footnotes. Although it is true to say that 
certain cases which have appeared in the past five years relate to technical 
points which would not normally be found in a students’ textbook it is 

to find no reference to Handley Page Ltd. v. Customs & Excise 
Comrs. [1970] 2 Lloyd’s Rep. 459 and the set-off point contained therein. 

The criticisms which can be made however are few and do not detract 
from the originality and interest of the book. The refreshing and novel 
a aa U E S A A DOLAN ASE a 


THE SOCIOLOGY OF Law AND ORDER. By LYNN McDoxarp. [Faber 
& Faber. 1976. 340 pp. £7:95.] 


RECENTLY there has been a revival of interest in sociology of law in Britain. 
As in other countries, both lawyers and social scientists have become engaged 
in research in this fleld (sometimes working together), contemporary discus- 
sions and debates appear to have engendered a certain amount of excitement, 
and a flurry of activity has resulted. Yet it seems clear that work carried out 
to date remains of an exploratory nature, and exhibits (perhaps as a con- 
sequence of the immaturity of the field) a disconcertingly wide and confusing 
range of perspectives, methods and orientations. Even a sympathetic review 
of the work done so far would admit that its significance must He in its 
promise for the future, rather than any demonstrated value or utility. 
McDonald’s book has a clear and unambiguous title and its appearance 
might seem timely in so far as it might lend coherence to the efforts of British 
sociologists of law, and, at the same time, satisfy the curiosity of observers 
by delineating the important intellectual concerns within this fleld. Sadly, 
however, this book is unlikely to contribute to the development of sociological 
study of law; and a warning should be given to the non-specialist who dips 
into this text that it neither adequately represents work done by others, nor 
does it convincingly explain the author’s own perspective. 

The book is of grandiose conception and ambitious coverage, but McDonald 
identifies three specific purposes. First, to subject to critical analysis debates 
about “law and order” and the alleged serious increase in crime. Secondly, 


books in criminology, research monographs, journals and conferences all 
lend an aura of intellectual respectibility to the social control enterprise ” 
(pp. 14 & 15). Thirdly, to attempt to decido which of two particular perspectives 
in social science—the conflict and consensus approaches—is more 

The author states that ‘‘ the great mass of the theories [can] be easily assigned 
to one or other of the theory types ” (p. 21), and, since she is also concerned to 
show that “much that passes for recent discovery has ancient origins ” (p. 91) 
she proceeds to allocate theorists over the centuries (beginning with the Greeks) 
to one or other perspective. In this task “very few difficulties tn assigning 
theories were actually encountered” (p. 21) but for “tho reader who is 
suspicious that so many theorists can be classified unambiguously ” (p. 88) 
McDonald adds that there are rare exceptions... “in cases of incomplete 
theories and among theorists who chango positions!” (p. 21). Ferri and Jane 
Adams posed problems for classification, Durkheim is granted to have made 
“ relevant points in numerous of his books ” and Max Weber is not discussed! 
The author states: “Conflict theory was defined as any approach in which 
power was given prominence m the explanation, conflicting interests between 
those holding power and those not being assumed. Consensus meant any other 
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type of explanation, with considerations of power being either secondary 
or non-existent ” (p. 284). And from this an idiosyncratic, unjustified (and 
probably unjustifiable) selection of writings from sociology, psychiatry, anthropo- 
logy and criminology are briefly plucked out from library shelves and efficiently 
(or cavalierly) subjected to McDonald’s magical litmus test. The kindest 
conclusion on McDonald’s review would be that it exhibits in stark form a 
modernist tendency to use recent arguments about the nature and location 
of power structures m society as an excuse for rewriting the intellectual 
histary of past centuries. 

The ambition of this book is not limited to a reading of prior writings 
according to “the power dimension,” however. That comprises Part I only 
and in Part O the author proceeds to “‘ test ” conflict and consensus theories 
so that the true dimensions of the law and order problem may be understood, 
and so that we can decide whether the conflict or the consensus approach is 
better. She says: ‘“‘ Given the generality of the theories the testing had to be 
broed ” (p. 141), and the data, statistics and historical perlods covered are 
as comprehensive as she can make them. Thus “clearly the best choice 
(for focus) is the nation state” (p. 142), and she respects “the objective 
throughout to include as many countries as possible in the analysis ” (p. 144); 
in the result 40 countries and 38 per cent. of the world’s population are 
included. In the three chapters of Part II there is first an analysis of trends in 
various countries of the world according to various indicators (G.N.P., 
inequality, urbanism, unemployment, etc.) sophisticated techniques (e.g. 
regression analysis) are then used to show what the statistica—Interpol and U.N. 
statistica—indicate. We are hurried through the eighteenth, nineteenth and 
twentieth centuries and move on in the next chapter to England and Wales as 
a test case (it is interesting because of the welfare state), and, following that, 
there is discussion of law and order in Canada. McDonald argues that conflict 
theory Gin modified form) is more persuasive than consensus theory, and that 
the law and order problem is not as serious as has been supposed. 

In Part I, for those who presevere thus far, there is a curious discussion 
(which seems to have been inserted almost as an afterthought) on “ The Debate 
on Methodology: Positivism and Praxis.” What makes this so odd is that 
McDonald recognises the epistimological and ontological issues involved 
(p. 260), yet seems to have failed to appreciate that the arguments she touches 
on put in question df they do not entirely subvert) the discussion in the earlier 
parts of the book. Acceptance of this of course might have persuaded her 
that the basic task of categorising theorists throughout the ages, and then 
“testing ” the “results” would not work either, so perhaps that explains 
It. The discussion of positivism and praxis is unconvincing to say the least, 
and there is only limited recognition of developments in critical criminology 
in Britain over the last decade. Having begun by implying that social science 
necessarily contributes to the social control enterprise, she ends by defending 
exactly the sort of methodology (her own) that has been attacked on the same 
Philosophical or epistimological premises. Whether sho realises this is not 
clear and the three parts of the book (leaving aside their separate deficiencies) 
constitute an internally contradictory whole. 

C. M. CAMPBELL. 
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THE DEMISE OF THE THIN SKULL RULE? 


THE object of this article is two-fold; first to look at the nature and 
operation of the thin skull rule; and secondly to consider whether 
the rule continues to serve any useful purpose. 

Lord Parker CJ., sitting as a trial judge in Smith v. Leech Brain 
and Co. Ltd. declared that: “It has always been the law of this 
country that a tortfeasor takes his victim as he finds him.” With these 
words he held the thin skull rule to have survived ? The Wagon Mound 
(No. 1).? In the former case Smith was burnt on the lip in the course 
of his employment and subsequently developed cancer from which he 
died. Medical evidence showed a pre-existing cancerous condition 
unknown to anyone. Lord Parker, having a number of options * open 
to him, accepted * The Wagon Mound as the proper test of remoteness, 
although not applicable in the case before him.* In finding the defend- 
ants liable for the death of Smith his Lordship stressed that the test 
was not whether cancer and death were foreseeable as resulting from 
the burn but whether the employers, 





1 [1962] 2 Q.B. 405, 414, approved by the Court of Appeal in Robinson v. The 
Post Office [1974] 2 AN E.R. 737. i 
2 The classic formulation of the thin skull rule is by Kennedy J. in Dulieu v. 


White and Sons [1901] 2 K.B. 669, 679. “If a man tly run over or 
otherwise injured in his body, it is no answer to the sufferer’s claim for 

that he have suffered less injury, or no injury at if he had not 
had an unusually thin skull or an unusually week See also Clip Oil Co 
Ltd. v. Edinburgh and District Water Trustees [1907] A.C. 291 H.L.(Sc.); 
Owens v. Liverpool [1939] 1 K.B. 394, 400; Bourhdl v. Young [1943] 
AC 92, 109. “ Bat pat apart from [Duliex.v. White and Sons],” Lord Parker 


4 [1962] 2 Q.B. 405; the arguments of both are summarised by Lo 
at pp. 413-414. See also James, Polemis: The Scotch’d Snake [1962] J.B.L. 146, 
148 


5 There was, of course, the binding decision by the Court of Appeal in Re Polemis 
& Furniss, Withy & Co. [1921] 3 K.B. 560; for convenience of Re 
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Ltd. [1969] 3 All E.R. 1006 (Eveleigh J.) 
His Lordship felt that the case before him was one that “ came within the old 
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“‘ could reasonably foresee the type of injury he suffered, namely, 
the burn. What, in the particular case, is amount of 

which he suffers as a result of that burn, depends upon 
characteristics and constitution of the victim.” 1 


It is important to distinguish the thin skull problem from a closely 
related yet distinct principle which may be called the “ true value” 
or “ shabby millionaire” rule.* Blackburn J. treated it as axiomatic 
that, 


“if a n fires across a road when it is dangerous to do so 
and kills a man who is in ipt of a large income, he will be 
liable for the whole damage, however great, that may have 
resulted to his family and cannot set up that he could not reason- 
ably have expected to have injured anyone but a labourer.” ° 


Fleming distinguishes the two principles by declaring that the latter 
is concerned “ not with responsibility for unexpectable consequences, 
but for the unexpectable cost of expected consequences.” There is 
no doubt that if a deferidant were liable for the destruction of property 
he would have to compensate the plaintiff to the full extent although 
the property be of great value. It is a rule of compensation rather 
than of remoteness. 

Special consideration may also be paid to plaintiffs who are 
susceptible to injury when a court is considering the negligence issue. 
Generally, a defendant owes a duty to guard against injuring those 
of ordinary strength and fortitude only and where he cannot foresee 
injury to such persons no duty will be owed.“ Suppose, for example, 
that nervous shock (or any injury) is not foreseeable as a con- 
sequence of the defendant’s act. Those who suffer nervous shock will 
therefore be without a remedy. But once the duty is owed the defend- 


T [1962] 2 Q.B. 405, 415. 
* The 


owes his notoriety to Scrutton LJ. in The [1934] 
P. 189, 202-203. See also v TO [1943] A.C. 92, 109-110; Lisbosch 
Dredger v. Edison [1933] 45 Lloyd's Rep. (cf. main claim to fame of this 


caso—that loss of profit resulting solely from the plaintiff's lack of means is too 

remote); Wieland v. Cyril Lord Carpets Lid. [1969] 3 All E.R. 1006, 1009. 
Damages could be enormous as a result: see The Grandcamp [1961] 1 Lloyd's 
- 504 where the United States Court of Appeals had to consider whether the 


ise v. Kay [1962] 2 W.L.R. 96 in [1962] C.LJ. 153. 
also Afalcolm v. Broadhurst [1970] 3 All E.R. 508, 512, per Geoffrey Lane J. 
[1971] CLJ. 22. ` 
Smith v. L. & S.W. Ry. (1870) L.R. 6 C.P. 14, 22-23. 
, 1971), p. 180. 
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ant must take his victim as he finds him so that if more extensive 
damage results because of a pre-existing state of affairs the defendant 
will be liable to the fu extent.” : 

Following hard on the heels of Smith v. Leech Brain and Co. Ltd. 
came Warren v. Scruttons Ltd.“ Here the plaintiff was assisting in the 
unloading of a tea chest from a ship when his finger was pierced and 
poisoned by a projecting wire. Previously he had contracted an ulcer 
on his right eye, leaving that eye slightly blurred. A medical con- 
sequence of the pricked finger was a further ulcer on the eye. The 
defendant, of course, argued that the injury to the eye was not reason- 
ably foreseeable. Paull J. found however, that the injury to the finger 
was foreseeable and that ‘‘ any consequence which results because the 
particular individual has some peculiarity is a consequence for which 
the tortfeasor is liable.” “ More recently the plaintiff in Wieland vV. 
Cyril Lord Carpets Ltd.™ was injured by the defendant's negligence 
and a collar was fitted, restricting the movement of her neck and 
impairing her ability to use bi-focal glasses. She suffered further in- 
jury when descending the stairs. In holding the defendants liable for 
the subsequent injury also, Eveleigh J. felt that “it was no answer 
to the claim for damages that she would not have suffered had she 
not had eyesight that required her to wear bi-focal glasses.” 1° Similarly 
where the plaintiff suffered from frostbite as a result of the severe 
cold of the winter of 1963 this was held to be of the same type as 
the common cold and chilblains. But it was further stated that had 
the plaintiff been susceptible to frostbite he would still have recovered 
damages in respect of this since he must be taken talem qualem.” 

A coronary thrombosis, osteo-arthritis,'* death from broncho- 
pneumonia resulting from a leg injury,” pregnancy,” haemophilia * 
and earlier disabilities * are further instances where the rule has been 
applied.** 

Those who suffer exacerbation of a nervous condition are not 
considered to be outside the ambit of the rule. In Malcolm V. 
Broadhurst * for example the plaintiff's pre-existing susceptibility to 





12 Dulieu v. White [1901] 2 KB. 669 (plaintiff pregnant). 
13 [1962] 1 Lloyd's Rep. 497. 14 [1962] 1 Lloyd's Rep. 497, 502. 
18 [1969] 3 AI E.R. 1006. 16 [1969] 3 AD E.R. 1006, 1010. 


17 Bradford v. Robinson Rentals Ltd. [1967] 1 W.L.R. 337. 

18 Jason vV. Batten (1930) Ltd. [1969] 1 Lloyd's Rep. 281; Burden v. Watson, 
1962 S.L.T. 67. 

19 Boom v. Thomas Hubback & Son [1967] 1 Lloyd’s Rep. 491; Lines v. Harland 
and Wolff [1966] 2 Lloyd's Rep. 400. 

20 Oman V. McIntyre, 1962 S.L.T. 168. 

21 Dulieu v. White [1901] 2 K.B. 669. 

23 Bidwell v. Briant, The Times, May 9, 1956. 

23 Fowler v. Hawksley (1951) 95 S.J. 788 (C.A.). l 
24 The thin skull rule has application also in the criminal law; R. v. Woods (1921) 
85 J.P. 272; R. v. Plummer’ (1844) 1 C. & K. 600; R. v. Hayward (1908) 21 Cox 
2; R. v. Blaus [1975] 3 Al E.R. 446. But its hardship in this aspect of the law bs 

MENS red. 


ted by the requirement of 
25 [1970] 3 All E.R. 508: see also Love v. Port of London, Authority [1959] 2 
Lloyd's Rep. 541; Constable v. (T. F.) Maltby Lid. [1955] 1 Lloyd's Rep. 569; 


. (M. F 
. Ltd. [1951} ‘1 Lloyd's Rep. 271; Marcroft v. 
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nervous shock was inflamed by the defendant’s negligence. In respect 
of this part of the claim, Geoffrey Lane J. thought that there was 
“no difference in principle between an egg shell skull and an egg 
shell personality ” and allowed recovery for the increased injury. 
However, a defendant need not take his victim’s family as he finds 
them. The plaintiffs (young men), in McClaren v. Bradstreet * 
sustained no more than minimal physical injuries. Their mother 
was neurotic and became obsessed with the consequences of the 
accident. This morbid atmosphere produced in the plaintiffs shy- 
ness, dizziness and occasional blackouts. The Court of Appeal 
found that the injuries would have cleared up in a short period 
had they not been exaggerated and perpetuated at the instigation of 
their mother. Widgery LJ. expressed himself to the effect that “ while 
it is true that a tortfeasor had to take his victim as he found him, 
he did not have to take his family. The family hysteria was not fore- 
seeable and broke the chain of causation.” But where an intervening 
act is not sufficient to break the causal link, the thin skull rule may 
still be applied. In many cases such interventions will be by medical 
staff and a defendant will be liable for any worsening of the plaintiff's 
condition due to a pre-existing state of affairs such as a peculiar 
susceptibility to anti-tetanus serum, which produces, for example, 
encephalitis.*" 

It may well be that it is the defendant who renders the plaintiff's 
skull thin * and thus makes him susceptible to further injury and if 
this occurs liability may be imposed. In Oman v. MclIntyre™ the 
plaintiff, after having: his leg fractured became more susceptible to 
pneumonia for which the defendant was liable and Richmond J. in 
Stephenson V. Waite, Tileman Ltd. adopted that part of the speech 
of Lord Parker in Smith v. Leech Brain that stated “ What in the 
particular case, is the amount of damage which he suffers as a result 
of that burn, depends on the characteristics and constitution of the 
victim ” and added “ and upon the operation of any new risks to 
which he is exposed as a result thereof.” *? The plaintiff must, how- 
ever, take reasonable care to protect his thin skull from further injury; 
failure to do so may result in a finding of contributory negligence ** 
or (possibly) of volenti non fit injuria or snap the causal link, as in 





46 (1969) 113 SJ. 471. 

47 Robinson v. The Post Office [1974] 2 Al E.R. 737. Sæ, however, Elkan 
(1974) 124 New LJ. 977, 978, who distinguishes this from a thin skull case on the 
ground of directness. Bloor v. Liverpool Derricking Co. [1936] 3 All E.R. 399. 


39 1962 S.L.T. 168; Robinson V. The Post Office [1974] 2 All ER. 737. 
30 [1973] 1 N.Z.LR. 152, 165. 


could 
2 Am. Law Inst. Restatement, Torts, para. 
& Cubttts (Scotland) Lid. [1969] 3 AI ER. 
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McKew v. Holland, Hannen and Cubbitts (Scotland) Ltd.” A court 
may also consider that the plaintiff has failed to mitigate his loss.” 
The person who knows, for example,’ that he is an epileptic and 
should not therefore place himself in such a position that, were he to 
have a fit, serious injury would occur, would clearly not recover full 


APPLICATION OF THE RULE TO PROPERTY DAMAGE 

The thin skull rule is said not to apply to damage to property, al- 
though authority is sparse.** The facts of Re Polemis itself might have 
been decided on the basis of the rule; the existence of petrol vapour 
in the hold was unknown to the defendant’s servants. However, the 
Court of Appeal adopted a different line of reasoning (though the 
result would have been the same) by holding that once negligent 
the defendants were liable for all the direct consequences. In Vacweil 
Engineering Co. Ltd. v. B. D. H. Chemicals Ltd.*" ampoules con- 
taining boron tribromide exploded violently upon contact with water 
in the plaintiff's laboratory and extensive damage to property ensued. 
The court found that the damage suffered was of a foreseeable kind, 
even though the explosion was greater and the damage more extensive 
than was reasonably foreseeable. It was regretted by one com- 
mentator * that the court “ unencumbered by authority, should not 
weigh the merits of the [application of the thin skull rule to 
property.] ” But the present case involves an application of the prin- 
ciple that once the tort is established the measure of damages must 
reflect the value of the loss to the plaintiff; high in this case due to 
the destruction of expensive laboratory equipment. The magnitude of 
the damage was caused by the unforeseeable extent of the explosion 
and not the abnormal sensitivity of the plaintifs property. 

The thin skull rule has not gone without attempts to reconcile it to 


33 [1969] 3 All E.R. 1€21: a fortiori where the plaintiff is reckless; Rushton v. 
Turner Bros. Asbestos Co. Lid. [1959] 3 All E.R. 517. 

sl es le v. Seruttons [1954] 1 Lloyd’s Rep. 395 (refusal to obtain medical 
attention). 

3s Cork v. Kirby Maclean [1952] 2 All ER. 402 (epileptic forbidden by his 
doctor to work at heights, fell off a platform 20 feet above ground level. Held 50 
per cent. to blame). See also Jones v. Watney, Coombe, Reid & Co. Ltd. (1912) 28 
T.L.R. 399, 400 and Bourhill v. Young Bap ia 92, 109, per Lord Wright. 

I eport on Injuries to Unborn Children 

(1974), para. 72; Millner, Negligence in Modern Law (1967), p. 88; Glanville 
Williams, ‘“ The Risk 


property damage. . 
(1972), para. 147; Street, Torts (6th ed, 1976), p. 149; Flemmg, The Law of Torts 
(1971), p. 181; Salmond, Torts (16th ed., 1973), p. 565; Clerk and Lindsell, Torts 


with respect, these casos are concerned with whether there is a nuisance established. 
It is su that, once the nufsance is established, the thin skull rule will apply. 
Sco and Jolowicz, Tort (10th ed., 1975), p. 328. 
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the test of foresight. According to Professor Goodhart it is foresee- 
able, though not probable, that a person injured may have a thin 
skull : 


‘ʻA man who strikes another ought to foresee that his victim 
may be suffering from some We all know that the 
average man in the street is not the average man.” *° 


If this is truly the basis of the thin skull rule, at once the difficulty 
arises as to the way in which it can be limited to cases of personal 
injuries. The foresight of mere possibilities has few bounds **; it is 
just as foreseeable as a possibility that a vase wil be fragile or that m 
a coHision the damage to the bodywork is more extensive because the 
car is in a very rusty condition.“ “ Any discrimination, if such were 
attempted, Detween the foreseeability of frailties in people but not in 
animals defies comprehension.” “? 

On the other hand the thin skull rule has been justified on the 
ground that the human body’s fragile nature calls for a sympathetic 
approach, a view which would exclude the mHe’s application to 
damage to property. Linden had this approach uppermost when he 
wrote.” 

“Tt is not because of foreseeability or directness that those with 
thin skulls collect; # is because the courts have felt it unjust to 
deny them recovery for their aggravated injuries in all the 
circumstances,” 


UNFORESEEABLE CIRCUMSTANCES 


We have seen that unforeseeable sensitivity of the plaintiff, at least 
where the claim is for personal injuries, will not be ignored. What if 
there are unforseeabie circumstances external to the plaintiff or his 
property operating at the time of the damage? Here one might envis- 
age injury being more severe than could be foreseen when for example, 
the plaintiff standing at a chiff edge of which the defendant is unaware 
is negligently struck by him. The plaintiff falls over the cliff. Some may 
say that this would be an unjustifiable extension of Hability. Suppose, 
for example, a thief is in the process of stealing a car and, unknown 
to him, there is a faulty gas main underneath the car and the spark 
of the engine causes an explosion. Professor Glanvite Williams 
argues that this would be a freak accident and liability would not 
follow.“ But the controlling factor would be foreseeability of the kind 





3° Essays in Jurisprudence and the Common Law (1931), p. 126. See also The 

Wagon Mound (No. 2) [1967] 1 A.C. 617 where the Board held that liability may 

be a “ possibility ” of damage (at least where the defendant's 
conduct ts devold of social utility). See also James [1962] J.B.L. 146. 

v. Dorset Yacht Co. Ltd. [1970] 2 All ER. 294 (H.L.) at p. 298. 

ticket in a lottery or enter a football pool it is foreseeable that I 


is 


: 


] CLJ. 178, 187. 
Bar. Rev. 545, 557; see also Glanville Williams (1961) 77 L.Q.R. 
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of damage; if damage by explosion (or fire) was not the foreseeable 
type of harm, liability would not foHow; if it was, the unknown cir- 
cumstance (the leaky gas pipe} would thereby show why or how the 
damage became greater in extent than was foreseeable.“ 

The Great Lakes ** illustrates the point. More damage than could 
be foreseen was caused when a ship grounded upon a submerged 
anchor. Damage by grounding was foreseeable and so liability was 
imposed. The unforeseeable extent of the damage was not, of course, 
caused by any abnormal circumstance existing in the ship but in the 
circumstances surrounding the incident. Liability, on this view was not 
imposed by The Wagon Mound itself since there the ‘“‘ damage in 
suit ’’—damage by fire, was not foreseeable at all. 


- WEHAT IS A “ THIN SKULL ”? 


What characteristics of the plaintiff will the court recognise as coming 
within the thin skull rule? Weak hearts, pre-existing cancerous con- 
ditions, earker injuries, nervous conditions and an abnormal reaction 
to drugs are some of the conditions the courts have already dealt with. 
But what if the relevant aspect of the plaintiff's characteristics and 
constitution is not medically recognisable in the sense previously con- 
sidered? What if the plaintiff is obese,“ old or of the weaker sex, or 
drunk or because of a “defective personality ” is unable to act as a 
reasonable man after being injured? We have seen in Wieland v. 
Cyril Lord“ that the wearing of bi-focal glasses comes within the 
principle and in Malcolm v. Broadhurst ** an egg-sheH personality 
was considered the same as an egg-shell skull, although this related to 
susceptibility to neurosis. In Pigney v. Pointers Transport Services 
Litd.™ liability was imposed where the plaintiff, after being injured in 
a road accident, committed suicide. Although the case was based on 
Re Polemis reasoning, Professor Glanville Williams considered ** that 
if the suicide was an abnormal consequence of the defendant’s negli- 
gence, HKability could follow on the basis of the thin skull rule. Another 
way of looking at the problem of pre-existing conditions would be 
through the medium of contributory negligence. Normally failure to 
take care on the part of the plaintiff for his own safety will precede 
or occur simultaneously with the defendant’s neghgence.*? A distinc- 

tion between the thin skull rule and contributory negligence might be 


45 See also Payne (1962) 25 M.L.R. 1, 11. 

46 Great Lakes SS. Co. v. Maple Leaf Miling Co. (1924) 41 T.LR. 21; cf. 
McClaren v. Bradstreet (1969) 113 SJ. 471, where the unforeseeable circumstances 
(the conduct of the mother) arose after the pleintiff’s initial injury. 

47 A Canadian case, Diedericks v. Betropolitan Stores (1956) 6 D.L-R. (2d) 751 
ibilad the thi ‘skull mle to enable a." EDET Sy fe ERE A 

other Commonwealth cases are discussed by Linden, op. cit 

p ree 

48 n 2, supra. 

EEN supra, discumed in Wieland v. Cyril Lord Carpets Lid. [1969] 3 All 


ER, 1000, ee 179, 196. 
. Sayers v. Harlow U.D.C. [1958] 2 All ER. 342; The Calliope 
e [1970] P. 172 
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one based on fault; a plaintiff at fault will have his damages reduced 
whilst those with thin skulls will obtain their damages in full.” 

The question that remains therefore is what is meant by “ fault ” ? 
If the test is an objective one (as when a court is considering whether 
a defendant is negligent) the fact that the plaintiff was unable to con- 
form to such a standard would be irrelevant. The position was 
summed up by Denning L.J. when he stated that a person would be 
guilty of contributory negligence # “he ought reasonably to foresee 
that, if he did not act as a reasonably prudent man, he might hurt 
himself... .” "t Yet there is, in certain cases a “take your plaintiff 
as you find him” approach to the question of whether he is con- 
tributor#y negligent.“ In Daley v. Liverpool Corporation,” Stable J. 
in holding that a 69-year-old woman was not contributorily negligent 
in crossing the road, considered that the law could not be so absurd 


“as to say that, if a pedestrian happens to be old and slow and a 
ttle stupid, and does not possess the skill of the hypothetical 
ian, he or she can only walk about his or her native 


abana cee OTT O Sn e must take people as one finds 
them. ae ee ee 


Similarly the deaf or the blind who cannot hear or see a warming may 
not be contributorily negligent." Nor will a young child, if be cannot, 
due to his want of years, reasonably be expected to take care for his 
own safety." However in Baxter v. Woolcombers * the plaintiff, who 
was Of low intelligence, was found contributorily negligent when he 
caught his hand in the beaters of a willey machine. Wilmer LJ. 
thought that “the intelligence of the plaintiff was irrelevant; the 
standard was that of the reasonable man and must be judged object- 
ively.” But it is hard to see how those with low inteligence and who, 
therefore are unable to appreciate and guard against risks as well as 
those with average intelligence are, in a different position from those 
who are “ old and slow and a little stupid.” 

One can see here that those policy considerations which tend to 
impose an objective standard of care to which the defendant must 
conform should allow this objective standard only after the incapaci- 
ties and disabilities of the plaintiff are taken into account, since 
Fe ee 


281. 
= Jones v. Livox Quarries [1952] 2 Q.B. 608, 615; Nettleship v. Weston [1971] 
3 All RR. 581; Wiliams v. Humphrey, The Times, February 19, 1975. 
55 Froom v. Butcher [1974] R.T.R. 528, Nied J. See also Chartesworth, 
044. : 


sT Seo Paul v. G.ERly. (1920) 36 TLR. 344; cf. Ryan v. Youngs [1938] 1 All 
E.R. 522 (driver had heart attack. No noglgence). It may be difficult to establish 
a breach of duty; see Bowrhill v. Young [1943] A.C. 92, 109. 

58 Gough v. Thorne [1966] 3 Al E.R. 398. 

5® (1963) 107 SJ. 553 (C.A.). But se Froom v. Butcher (1975) 3 All ER. 520 
(C.A). An unduly fat man or a pregnant woman might not be contributorily 
negligent in failing to wear a seat belt. 
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negligence on the part of the plaintiff bears more heavily on him 
personally than a similar finding against the defendant.” The fact 
that an insurance company will not bail out the plaintiff may well be 
a ground for treating him more leniently. Lord Denning in dealing 
with a claim against an uninsured servant of the Ford Motor Co. 
said that when someone is injured : 
made kG ee ee ee ee 
sonally. It is rather Hke the driver of a car on the road. The 
damages are expected to be bome b the insurers. The courts 
themselves recognise this every day. They would not find negli- 
gence so readily—or award sums of such increasing magnitude— 
except on the footing that the damages are to be bome not by 
the man himself, but by an insurance Company.” © 
However, where plaintiff and defendant happen to be drivers and both 
contribute to an accident (and in other cases where the plaintiff is in 
breach of duty to the defendant), the former’s mental or physical 
incapacity is irrelevant to the question of liability; otherwise there 
would be a decided advantage for one of the parties to rush into the 
issue of a writ rather than be forced into the position of defendant. 


AFTER THE WAGON MOUND 


The Wagon Mound now seems to have been accepted as the proper 
Tule to determine remoteness of damage, certainly in negligence and, 
it is suggested, its subsequent interpretation renders the thin skuil 
rule otiose. 

Foreseeability of the kind or type of damage suffered is now the 
key to the solution of remoteness problems. But, as subsequent analysis 
shows, it is one thing to state a principle and quite another to apply it. 
From The Wagon Mound it is clear that although fouling of the wharf 
and damage by fire can both be considered as damage to property they 
are not the same kind of damage; foreseeability of one will not result in 
ability for the other. Indeed, Viscount Simonds affirmed that the test 
of liability for fire was the foreseeability of injury by fire.** 

More extensive damage of the same kind, Lord Parker in Smith V. 
Leech Brain concluded, came within the principles of The Wagon 
Mound, a view which has increasingly been reiterated.* In Hughes v. 
Lord Advocate,* it will be recalled, the plaintiff was injured when a 
lamp exploded. It was argued that whilst burns may be a foreseeable 
consequence of the defendant’s activities an explosion was not. Their 


_ ©! Morris v. Ford Motor Co. Ltd. [1973] 1 Q.B. 792, 798. However, the tradi 
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Lordships were unanimous in rejecting the idea that injury by ex- 
plosion was differem in kind from injury by burns, the former. was 
“but a varient of the foreseeable.” ** Damage thus being of a fore- 
secable kind it was not to the point that the accident happened in an 
unpredictable way ** or that the damage was more extensive than was 
foreseeable. 

Can the determination of the kind of damage be anything other than 
an arbitrary process? *’ A brief look at some of the cases will show 
how the courts have approached the problem. The plaintiff, in Stewart 
v.. West African Terminals * had his. hand crushed by ‘a cable in a 
pwley. Lord Denning MLR. felt that “if the consequence was... 
within the general range which any reasonable person might foresee ” 
it would not be too remote. Many kinds of accident might happen by 
allowing the wire to obstruct the passageway; someone might trip up, 
or strain themselves in lifting it out of the way, or as here, in seizing 
hold of it, and all these would be of the same type. Frostbite was 
found by Rees J, “to be of the same kind as the common cold, chil- 
blains and pneumonia—generically, injuries caused through severe 
cold.” ** 

Draper ~V. Hodder r involved a claim for injuries suffered as a 
result of an attack by Jack Russell terriers. Edmund Davies LJ. in 
holding the defendant liable was of the opinion that “the proper test 
in negligence is not whether the particular type of physical harm 
actually suffered ought reasonably to have been anticipated, but 
whether broadly speaking it was within the range of likely conse- 
quences,” while in Slater v. B.R.B."' fell to Sachs J. to decide 
whether the plaintiff could recover damages for a severed hand. His 
Lordship found that the defendants’ employees had negligently 
shunted a number of wagons and the plaintiff had been so startled by 
the unusually loud noise that he stumbled, put his hand on the rail 
and it was severed by a moving wagon. The injury was held to be 
PIES ADI acted: went on to point out that, — 


‘once one startles somebody, while one cannot foresee the pre- 
get aert will react or jump or do som as a 
result of being startlec ; Yot one of tho things which is define 
‘on the cards’ that they should jump or stumble; and 
hanes peut die point that they Ay well be jure” 

Certainty in personal injury cases there would appear to be a desire 


es Per Lord Pearce [1963] 1 All E.R. 705, 715. Compare his Lordship’s approach 
in Doughty v. Turner ATTE ER Lid. [1964] 1 All ER. 98. Seo also The 


‘© Yet Lord Reid [1963] 1 All E.R. 705, 708 wes prepared to admit, with regard 
to the facts of Oe ee ee eae eee 
te. 


€? Bradford v. Robmson Rentals Ltd. [1967] 1 All E.R. 267. 

T@ [1972] 2 All E.R. 210. Though cf. the more restrictive approaches of Roskill and 
Davies LJ. i 

71 [1966] 2 Lloyd’s Rep. 395, 399. ' 
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not to fragment the plaintiff's injuries and indeed, any other approach 
would be totally unrealistic. But in Tremain v. Pike’? Payne J. 
seemed to adopt such a course when he held that leptospirosis, a rare 
disease contracted through the medium of rats’ urine, was a different 
kind of damage from rat biting and poisoning. His Lordship would 
not accept that all illnesses or infection arising from an infestation of 
rats should be regarded as of the same kind and distinguished Smith 
v. Leech Brain and Bradford v. Robinson Rentals" on the ground 
that in the former the risk of the initial injury (the burn) and in the 
latter the extreme cold were foreseeable but in the case before him, 
the risk of the initial infection was not. The case has, however, been 
subjected to criticism as being out of line with the other authorities.” 


CONCLUSION 


Although The Wagon Mound was hailed as restoring an element of 
fairness to the defendant, the continued working of the principle has 
shown that, in most cases, leaving the loss where it falls is neither good 
sense nor good law. As a result the principle has been widened to 
mean that only the kind or type of damage need be foreseen thus 
precluding any requirement to foresee the extent of damage caused. 
“ If a distinction ts to be drawn between foresight of the type of 
injury and foresight of the extent of injury then it could be argued 
that the way is open to circumvent The Wagon Mound approach, and 
re-introduce something like the Re Polemis doctrine, notwithstanding 
the apparent selene foresight of harm or risk as the basis of 
Hability in negligence.” "° In retrospect then, the severe criticism in 
The Wagon Mound" of Lord Sumner’s statement that, ‘‘ foresee- 
abikty goes to culpability and not to compensation ” "* would appear 
misguided. 

Now is the time, once and for all, to jettison the thin skull rule. 
The unwillingness of many judges, especially in personal injury cases, 
to particularise the damage but to look at it “‘ broadly ” is an indica- 
tion of a desire to compensate the injured without becoming over- 
involved in distinctions between different kinds or types of injury. 

Any unusual features of the particular case are more likely to be 
classified as going to the extent of damage rather than as producing a 
difference in kind. The rule has been of very little value, at least since 
Re Polemis. When the test of remoteness was the directness of con- 


72 An example often quoted is where a contusion & foreseen and a fracture 


develops. 

73 [1969] 3 All E.R. 1303. Yet cancer of the vermilion border of the lip itself 
is comperatively rare; Smith v. Leech Brain & Co, Ltd. [1962] 2 Q.B. 405, 412, 

T4 [1967] 1 AN RR. 267. 

73 Winfield and Jolowicz, Tort (10th ed., rahe p. 97. In Robinson v. The Post 
Office [1974] 2 All ER. 737 the “ kind” of damage was left uncertain; see Dias 
[1975] CLJ. 15, 17 who considered The Wagon Mound the “ silHest tort decision ” 
of modern times. 

76 Fridman, Modern Tort Cases (1968), p. 64. 

e 77 [1961] A.C. 388, 417, 425. 
78 In Weld-Blundell v. Stephens [1920] A.C. 956, 984. 
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sequence the rule was superfluous; when the test became one of 
foresight of consequences one could understand Lord Parker’s belief, 
in Smith v. Leech Brain, that it would be able to perform some service 
as a recovery device in deserving cases where foresight would be 
unable to accommodate the plaintiff. It would then truly be an excep- 
tion to The Wagon Mound. But subsequem interpretation quickly 
narrowed the gap between the two ships and by so doing prevented 
the rule from playing any useful purpose, other than as a secondary 
justification mechanism. To be, as it is often caimed, an exception to 
The Wagon Mound the rule would have to allow recovery for injury 
of an unforeseeable Aind.’* But the point would be purely academic 
for there would be no difference in practice between saying that the 
plaintiff can recover because the damage is of a foreseeable kind and 
saying he can recover because the damage is of an unforeseeable 
type but the rule allows compensation in the circumstances. No, the 
thin skull rule is a red herring in stormy waters. Let us forget it. 


P. J. Rowg.* 





“ SHOULD WE HAVE A BILL OF RIGHTS? ” 


THE answer I shall give to the question in my title is stated baldly: 
“ No, we should not have a Bill of Rights, at least not so long as 
we retain our present system of parliamentary sovereignty.” In what 
follows, I hope to develop a persuasive case for this answer. In one 
respect it resembles the answer given by Lord Lloyd to the similar 
although not identical question in an article in this Journal last 
year.' He asked: ‘‘ Do we need a Bill of Rights? ” and argued that 
we do not, The common ground between us is that we both think 
it would be better not to have a Bill of Rights in the United Kmgdom 
today. But my way of dealing with the topic is different from his, 
which probably reflects the difference of approach between a lawyer 
and a political philosopher. I want to raise and discuss certain issues 
which he felt able to ignore. That is why I have framed my question 
in the form: “Should we have ... ?” rather than “Do we 
need ... ? ” In particular, I want to consider some of the arguments 
which might be used by an advocate of a Bill of Rights for the United 
Kingdom today. As I shall have to mention such ‘an advocate fre- 
quently, he will henceforth simply be referred to as “the advocate.” 
What I have to say falls into three main parts. In the first, I shall 
present the advocate’s case as fairly as I can. In the course of domg 
so, I shall comment briefly on certain of Lloyd’s arguments. In the 
second, I shall say something about the idea of Human Rights, the 
reason for this arising out of the discussion of the first part. In 
the third, I shall return to the advocate and present my own case 

1. One objection which need not trouble the advocate is what 
may be called “the argument from judicial humility.” Lloyd makes 
use of it when he refers to a Bill of Rights as “a charter for the 
judges.” He says that it would confer upon them “‘ the important task 
of determining and delimiting the operative values in society ” and 
he expresses misgivings about their suitability for this task. What is 
needed, he says, is ‘“‘ moral and political wisdom ” and this “is not 
a particular prerogative of the judiciary.” On the contrary, judges 
by their training and background, “are naturally rendered cautious 
and timid rather than imaginative.” Now Lloyd has made it clear 
that a Bill of Rights would be a Bill of Human Rights and that he 
is in favour of the legal protection of Human Rights. His case is 
that in Britain this protection is best provided, not by a Bill but by the 
detailed legislation of a democratically elected sovereign parliament. If, 
however, Human Rights are to be given legal protection at all, will not 
the judges have to face the task of determining and delimiting the 
operative values in society, since at least according to Lloyd’s under- 
standing of them, Human Rights are concerned with such values? 
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If the judges are unsuited to this task, then so much the worse for 
the legal protection of Human Rights. The argument from judicial 
humility is in danger of proving too much. It is an argument against 
the legal protection of Human Rights as such rather than merely 
agamst a Bill of Rights, 

According to Lloyd, another drawback of a Bill of Rights is its 
relative inflexibility. But to the advocate, this is not a drawback but 
a virtue. His contention is that there are some rights, for instance 
Human Rights, which are too important to be left to the mercy of 
parliamentary majorities. They need the special protection afforded 
by a Bill. If it is objected that this implies distrust of democracy, 
the advocate can reply that in our system we already have a brake 
upon democracy in the shape of the delaying power of the House 
of Lords. In our system, that is to say, we acknowledge that parlia- 
mentary majorities ought to be made to think again and reconsider 
their decisions m controversial matters. The relative inflexibility of 
a Bill of Rights is simply an extension of this principle. Lloyd’s 
answer to this can be inferred from his general opinion that “ in the 
field of Human Rights, we have not done at all badly.” In other 
words, he is saying that in fact Human Rights have not suffered by 
being at the mercy of parliamentary majorities. He admits that “ if 
it could be shown that there are deficiencies which are incapable 
of remedy in the present system, then the case for a Bill of Rights 
might have to be conceded as a possible method of repairing those 
deficiencies.” But he adds that this is not a view to which he is able 
to subscribe. 

Lloyd im this matter is a pragmatist, the advocate a rationalist. 
The general pragmatist position is that if, despite potential dangers, 
in fact things are going reasonably well, we ought to let well alone. 
The time to make changes is when there is evidence that they are 
beginning to go badly. The general rationalist position is that if there 
are known potential dangers, we ought to take action against them 
now rather than waiting for them to materialise. If we do nothing 
wo may be allowing avoidable harm to occur. It follows that the 
advocate will not be impressed by the pragmatist answer. For him 
the point is not that in fact things have been going reasonably well, 
but that they could go. badly and we ought to take steps to prevent 
that happening. Which side one comes down on in this controversy 
depends upon whether one’s sympathy is with pragmatism or 
rationalism. However, the advocate can break this deadlock if he is 
prepared to temper his rationalism with a dash of pragmatism. This 
means meeting Lioyd’s challenge and showing that in fact the legal 
protection of Human Rights has been endangered because they are 
are at the mercy of parliamentary majorities, in other words showing 
that potential dangers are actually materialising. But more about 
this later: I want now to tum to something else. 

Must a Bill of Rights be a Bill of Human Rights? Lloyd assumes 
that it must, or rather he confines his discussion to such a Bill. But « 
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it is not clear that the advocate must be advocating a Bill of Human 
Rights. Not all existing Bills of Rights are Bills of Human Rights. 
The American is a case in point. The first cight amendments to the 
Federal Constitution enumerate certain rights of the American people 
but these are not said to be Human Rights. Not only are the rights 
in it not said to be Human Rights, they are expressly said not to be 
exhaustive. According to the Ninth Amendment, “ The rights enumer- 
ated in the Constitution shall not be construed to deny or disparage 
others retained by the People.” But it is nowhere said what these 
others are. 

Of course I don’t want to deny that many Bills of Rights do profess 
to be Bills of Human Rights. Perhaps the most famous case is that 
of the French “ Declaration of the Rights of Man and Citizen.” 
There are also contemporary examples. The Basic Law in the Con- 
stitution of the Federal German Republic opens with a commitment 
to Human Rights. The Fundamental Rights enumerated in the Con- 
stitution of the Republic of Ireland clearly owe their inspiration to 
Catholic ideas of Natural Law and Natural Rights. But several of the 
Basic Rights in the West German Constitution are expressly said to 
be not Human Rights but Rights of the German People. While the 
Fundamental Rights in the Irish Constitution owe their mspiration 
to the Natural Law tradition of Human Rights, they are expressly 
said to be the Rights of Irish Citizens. There is no logical reason 
why a Bill of Rights must be a Bill of Human Rights. It could be a 
Bill of Rights of the citizens of the State concerned, its moral justifi- 
cation lying in the particular values of the community and the rights 
being those specially relevant to the character and conditions of the 
community’s life. I want to suggest that there are good reasons why 
a Bill of Rights for a particular State, for instance the United King- 
dom, should be limited to this more modest aim and should not 
attempt the ambitious task of enumerating a list of Human Rights. 
But to show what these reasons are, it is necessary to look into the 
idea of Human Rights and that I now propose to do. 

2. The preamble to the United Nations ‘‘ Universal Declaration of 
Human Rights ” opens with the assertion that: *“ The recognition of 
the inherent dignity and equal malienable rights of all members of 
the human family is the foundation of freedom, justice, and peace m 
the world.” There is a similar assertion at the beginning of the 
European ‘‘ Convention for the Protection of Human Rights and 
Fundamental Freedoms.” The phrase the “human family” I take 
to be a metaphorical way of saying that humanity is a moral idea 
and the moral justification for Human Rights. Nowhere in the Declar- 
ation or in the Convention is there any mention of a philosophical 
problem about the idea of Human Rights. The omission is hardly 
surprising. Had it been mentioned that would indeed have been a 
surprise. But there is such a problem and it is worthwhile briefly 
examining it. As G. E. Moore might have asked: ‘‘ What exactly 
‘is it that we are saying when we say that certain rights are Human 
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Rights? ” Upon what principle can those rights which are “ Human ” 
be differentiated from those which are not? In short, how should we 
think of Human Rights? 

Perhaps the most obvious way is in Maurice Cranston’s words, as 

“the rights of human beings in all places and at all times.” ? The 
principle which distinguishes them, that is to say, is that they are 
the rights which people have, not in virtue of nationality, sex, marital 
status, occupation, or any particular social or cultural characteristic, 
but simply as human beings. Can there be such rights? Can people 
have rights simply as human beings? Yes, if there is a universal 
human morality to serve as their moral justification. Is there then 
such a universal human morality? Cranston thinks that there is and 
that it lies in a version of Natural Law.’ But we need not become 
entangled in the ramifications of that venerable doctrine. It is enough, 
m order to discover universal human morality, to make explicit the 
moral implications of the idea of humanity. These are the implications 
of the principle that all human beings are fellow human beings. 
' To acknowledge someone as a fellow human being is to acknow- 
ledge that there are certain ways in which he ought to be treated 
and certain ways in which he ought not. He ought not to be wantonly 
killed, nor to be subjected to insult or mjury, nor more generally 
to any form of arbitrary coercion. He ought to be dealt with honestly, 
to have his mterests fairly considered, and his distress relieved. These 
acts and forbearances are universal moral obligations of humanity. 
The justification for Human Rights as universal moral rights lies in 
these universal moral obligations. They, that is universal moral 
rights, are the correlatives of universal moral obligations. The latter 
are what every human being owes to every other human being. The 
former are what every human being is entitled to from every other 
human being. They can be summarised as follows. The right to life. 
The right to freedom, in particular from unprovoked violence, in 
general from arbitrary coercion. The right to be dealt with honestly. 
The right to fair consideration. The right to claim and to receive aid 
when in distress. The right to be respected as a human person. It 
may be objected that universal morality has by no means received 
universal recognition. Human beings have not, in all places and at 
all times, acknowledged all human beings to be fellow human beings. 
Historically much morality has been ethnocentric and ethnocentrism 
is by no means dead today. In reply, however, it is enough to say 
that there are good reasons for regarding ethnocentrism as morally 
defective. If human beings have not, in all places and at all times, 
regarded all human beings as fellow human beings, then they ought 
to have done so. But there is another objection which cannot be so 
summarily dismissed. 

Apart from casual encounters with strangers and foreigners, human 
beings do not have dealings with one another simply as human beings. 


2 M. Cranston, Human Rights Today (1942). 
3 Cranston, ibid. i 
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They have them in social and cultural contexts: as citizens, as neigh- 
bours, as colleagues, as friends: or again as customers and salesmen, 
as employers and workers, as lawyers and clients, as teachers and 
pupils, as husbands and wives, parents and children. These social 
and cultural contexts with the various beliefs, values, and institu- 
tions which they embody, have implications for the interpretation 
of universal moral rights. Take the right to be free from arbitrary 
coercion: What is to count as arbitrary? It must depend in part 
upon the particular values of a given community, in part upon present 
circumstances in that community together with the restrictions upon 
liberty which these circumstances make necessary. Or take the right 
to fair consideration. What is fair depends upon the particular con- 
stellation of interests in a given community at a given time, upon 
shared values, and upon economic conditions. Property is specially 
relevant here. It is a social institution if anything is. What form it 
takes, how it can be acquired, owned, and used are matters which 
vary from community to community. Even the right to life is not 
immune from contextual implications. A citizen whose duty it is to 
serve in the armed forces may have to waive his right to life in order 
to meet his military obligations. He is also relieved from the obliga- 
tion to respect the right to life of enemy combatants. 

The point of this objection is not that the idea of human Tights 
as universal moral rights is untenable but that it is of only limited 
significance. It makes sense to say that there are certain moral rights 
which human beings have in all places and at all times. But what these 
rights in fact amount to, what in particular they entitle human bemgs 
to, what qualifications and exceptions are justified, all of this depends 
upon particular social and cultural contexts. The result is that if human 
rights are identified with universal moral rights, then they must be 
limited to the moral rights which strangers and foreigners can have 
against one another. This is because it is only as strangers and 
foreigners that human beings are lmked together simply as fellow 
human beings irrespective of particular social and cultural character- 
istics. The trouble here is the claim to universality. If we are going 
to say that human rights are the rights of human beings in all places 
and at all times, it is hardly surprising that such rights turn out to 
be highly abstract and consequently of only limited significance. 
But do we have to claim universality in this full sense? Despite the 
titles of the respective documents, neither the rights lists in the U.N. 
Declaration nor those in the European Convention in fact aspire 
to full universality. 

Both documents were drawn up the the middle of the twentieth 
century. They look to the future, not to the past. Consequently the 
rights which they list cannot be and are not claimed to be, the rights 
of human beings at all times. In the case of the European Conven- 
tion, they are expressly said not to be the rights of human beings m 
all places. The signatories to the Convention, certain European gov- 

< ernments, acknowledge allegiance to “a common heritage of political 
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traditions, ideals, freedoms, and the rule of law.” The rights listed 
m the Convention are those of European peoples who share the 
values presupposed by the rights. The same holds of the U.N. Declara- 
tion, despite its title. Even a cursory inspection of the rights listed 
shows that they are not and cannot be the rights of human beings 
in all places. The constitutional and political rights of the Declaration, 
which are the same as those of the Convention, presuppose the same 
values as the latter. The economic and social rights of the Declara- 
tion explicitly mvoke the liberal values and institutions of Western 
industrial society. If the claim to the title of “ Human ” in the two 
documents is to be justified, it must be shown that the values which 
the rights listed presuppose, are true or genuine human values and 
that others different from them are in some way not fully authentic 
human values, or not fully adequate for human beings. This is the 
price which must be paid if the strict notion of universality is given 
up. Perhaps such a justification can be provided. But it raises funda- 
mental issues in moral and social philosophy, and we need not embark 
on it here. A Bill of Rights for a particular state does not have to be 
a Bill of Human Rights and from what has just been said, there 
are good reasons for not attempting to make it one. 

3. To return to the advocate: his contention is that there are 
certain rights which are too important to be left to the mercy of 
parliamentary majorities. These need not be Human Rights. They 
can be rights of British subjects justified in terms of widely shared 
values in our society. They are also, in Cranston’s phrase, rights 
which are “of paramount importance.” It might be thought that 
the rights listed in the U.N. Declaration would, to coin a phrase, 
“fit the Bill ” so far as the advocate is concerned. These rights pre- 
suppose the values of Western democracy and Western industrial 
society. But there are difficulties about the economic and social 
rights in that document. They cannot all equally be of paramount 
importance. They cover a great deal of ground. It is not clear that 
all of them are properly described as rights. Not every desirable state 
of affairs is something to which there can properly be said ‘to be a 
right. Tho aims behind the economic and social rights in the Declara- 
tion would require much detailed legislation to be attained. So I don’t 
think the rights listed in the Declaration will do. The European Con- 
vention certainly looks more promising. The rights it lists are limited 
to constitutional and political rights and these presuppose values 
which in this country we profess. So let us allow them to the advocate 
and say that they are the rights which he would put in his Bill. What 
about Lloyd’s challenge and the dash of pragmatism with which the 
advocate must temper his rationalism in order to meet it? Can he 
show that these rights are in fact at risk if left to the mercy of pariia- 
mentary majorities? Here the contemporary situation in Northern 
Ireland is relevant. 
eee 


4 Cranston, op. cit. 
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It is a good example of the sort of situation in which rights are 
at risk precisely because they are at the mercy of parliamentary 
majorities. Two factors combine to put them at risk: one social, the 
other political. The social factor is polarisation. In Northern Ireland, 
this is along religious lines. But it could be along racial, linguistic, or 
economic lines, or perhaps a combination of two or more of these. 
Polarisation means that society is divided into two communities 
between which there is deep-seated hostility of sufficient intensity 
to override whatever values the two communities may have in com- 
mon. The political factor is representative institutions which give to 
one community a permanent majority in parliament, or in whatever 
kind of legislature there is. In Northern Ireland this is the Protestant 
community.’ It may be contended that Northern Ireland is quite 
untypical of the United Kingdom as a whole; m other words, that 
in the United Kingdom at large there is no serious polarisation, that 
British society is not divided mto hostile communities, and that conse- 
quently there is no danger of a permanent parliamentary majority 
representing one section of society. 

One way then for the advocate to make out his case would be to 
show that this is wrong, that in fact British society is becoming 
dangerously polarised and that political alignments are changing m 
the direction of a permanent majority for one section of society. 
But can he show this? It is a question of empirical fact. I am 
a layman in sociological matters but I should have thought that the 
evidence is not forthcoming. But let us suppose that the advocate 
can make out his case and that British society is becoming polarised 
in the way suggested. Would a Bill of Rights help? I doubt it for one 
good reason. The permanent parliamentary majority could always 
suspend the Bill by “ Emergency Powers ” legislation and no doubt 
would do so as social tension and conflict increased. There is no way 
of preventing this in our system of Parliamentary Sovereignty. The 
upshot is the paradoxical conclusion that m the United Kingdom 
when a Bil of Rights is necessary it won’t work, and when it will 
work it is not necessary.’ 

I conclude then that the advocate must fall back on his original 
rationalist position. It must be conceded that there is a sense in 
which this position is logically impregnable. It follows from the 
definition of Parliamentary Sovereignty that the legislative power of 
parliamentary majorities is unlimited and that all rights are therefore 
logically at risk because necessarily at the mercy of parliamentary 
majorities. There is, however, a convincing answer to this in terms 
a a a a 

5 By reason of the Special Powers Act under the old Stormont régime in Northern 


Ireland, constitutional and political rights were in law at risk. Nothing could be 
done about this by parliamentary moans because of the permanent Unionist majority 
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of the pragmatist position. The potential dangers in human life are 
infinite, As somebody said: “ The world is a very dangerous place. 
Very few of us will succeed im leaving it alive.” Because the potential 
dangers in human life are infinite, it is logically impossible for us to 
guard against them all. The path of wisdom is to concentrate our 
efforts on dealing with those which are not merely potential but 
which are becoming actual. It is then not enough for the advocate 
to show that rights are logically at risk. But this is all that he is able 
to do. 

In view of this I conclude that we should not have a Bill of Rights, 
at least so long as we retain our present system of parliamentary 
sovereignty. To this may be added the rider that, if we were to have 
one, it would not do us much good. Some qualifications are, how- 
ever, necessary. It does not follow that because I have. endorsed the 
pragmatist position in this matter I am a pragmatist about everything. 
The question we have been considering is one in which pragmatic 
considerations are of decisive relevance. But this is not so in all 
questions. I make no comment about the appropriateness of a Bill of 
Rights in other kinds of constitution. I am concerned only with our 
system of democratic parliamentary sovereignty. Whether we should 
retain that system is another question. Lord Hailsham argued elo- 
quently for changing it in his Dimbleby lecture. The issues which he 
Taised deserve serious, systematic consideration. But that cannot be 
attempted here. I will only say that I do not think we should give 
up parliamentary sovereignty for a written constitution solely for the 
sake of having a Bill of Rights. The case should be made out on other 
grounds. Under our present system, rights of paramount importance 
have not suffered seriously from lack of legal protection. 


A.J. M. MILNE 


PUBLIC PURPOSE TRUSTS 


(1) INTRODUCTION 


Muca has been written on the correlation between the validity of 
trusts for charitable purposes and the fiscal privileges afforded to 
such trusts: and despite recent recommendations to the contrary,’ 
opinion has been overwhelmingly in favour of the separation of the 
two issues. Perhaps the most compelling statement of this viewpoint 
is contained in the judgment of Lord Cross in Dingle v. Turner’: 
“Tt ig of course unfortunate that the recognition of any trust 
as a valid charitable trust should automatically attract fiscal 
privileges, for the ion whether a trust to further some 
is so little ly to benefit the public that it ought to be 
declared invalid and the question whether it is likely to confer 
such great benefits on the public that it should enjoy fiscal 
immunity are really two quite different questions. The logical 
solution would be to separate them.” > 
That passage does, however, reveal a potential ramification of the 
proposed reform on which conclusions have differed: namely, the 
extent to which the reform should and could lead to the validation 
of trusts for purposes which fall outside the four traditional heads 
of charity. Furthermore, remarkably little space has been afforded 
to consideration of the question of whether any such development 1s 


almost all discussion of the proposed reform has centred exclusively 
on issues of policy, and indeed it is arguable that that fact has been 
the principal cause of the divergence of views. 

In short, the problems of the validity of charitable trusts and fiscal 
immunity on the one hand, and the validity of non-charitable purpose 
trusts on the other hand, have invariably been considered in complete 
isolation, although, it is submitted, the latter is the logical develop- 
On 


2 [1972] A.C. 601. 8 Ibid. at p. 624. 
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ment from the proposed reform of the former. In consequence the 
possibility of extensive reform in relation to non-charitable purpose 
trusts has not been widely recognised.‘ This article seeks to remedy 
that approach, and to see the solution to each of these issues rather as 
two aspects of the same problem—the implementation of purposes 
calculated to confer benefit on the public. 

The essential distinction, already alluded to above, between policy 
considerations and arguments of principle must be drawn at thig pomt. 
When reform of a particular area of the law is under discussion, the 
arguments may be of two kinds: first, the most important are con- 
siderations of social, economic and/or political expediency which, 
assuming the possibility of the attainment of ideals, and irrespective 
of any relevant legal rules, lead in the direction of a particular 
reform; such considerations are questions of policy and it is these 
arguments, primarily, which support legal reforms to meet the chang- 
ing conditions and needs of society. Arguments of the second kind 
appeal to those established legal rules and principles which are dis- 
regarded for the purposes of policy considerations. Instead, the 
advocate of a proposed reform points to a particular legal rule and 
argues that it is no less applicable to the new situation than it is to 
the established area of its operation. Such arguments are clearly of 
considerable weight since law reform which is consistent with estab- 
lished rules tends to be more acceptable to a conservative legal 
profession than reform which is contrary to long-standing rules of 
law. 

Arguments of principle, however, are not frequently available: 
but it is submitted that the present case is one of the exceptional 
situations where they are not only available but also of considerable 
importance. For it will be argued that, with the exception of fiscal 
privileges, the rules which afford other concessions to charitable 
trusts cannot logically be confined to such trusts but must be extended 
to the limit of their application and fundamental rationale. 

It is not suggested that the proposed reform will require no legis- 
lation, but this should be confined to the discontinuation of automatic 
fiscal privileges; once that initiative has been taken, the only question 
which remains is the extension of the other concessions (immunity 
from pre-conditions of validity) presently afforded to charitable trusts 
to a wider range of purpose trusts. This reform, it wil be argued, 
is not only socially desirable (policy consideration) but also unobjec- 
tionable. and indeed logical in terms of current legal rules (argument 
of principle). 


the relating to Jo trusts: (1970) 34 Conv.(n.s.) 77 (Lovell); (1971) 
87 L.Q.R. 31 (Harris); (1973) 37 Conv.(n.s.) 420 (McKay); cf. (1956) 72 L.Q.R. 
187 (Croas). The Report of the Goodman Committee in fact recommended (para. 
24) that the validity of non-charitable purpose trusts should be examined, but H 
is submitted that the perpetuation of automatic fiscal privileges to charitable trusts . 
effectively eliminated the most practicable means of achieving that result. 
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(2) THE Present Law 


It is not intended at this stage to offer more than a framework of 
the relevant law; detailed consideration will be given to particular 
questions where this is necessary to explain or support the argument 


(i) Non-charitable purpose trusts 
Prior to the decision in Re Denley’s Trust Deed,‘ the strict rule 
was that, subject to the exception of the so-called anomalous trusts 
of imperfect obligation, every trust must be created for the benefit of 
an individual or individuals (the beneficiary principle) or for a charit- 
able purpose or object; if a settlor purported to create a trust for some 
purpose which could not be classified as “ charitable,” there would 
be no valid trust.* Re Denley did not alter the formulation of that 
rule, but rather placed a wider interpretation on the words “for the 
benefit of individuals,” with the result that a trust may be valid 
where, although expressed in terms of the implementation of a pur- 
pose, it is calculated to confer some tangible benefit on particular 
individuals. Goff J. stated: 
ET in my judgment the beneficiary principle is confined to 
purpose or object trusts which are abstract or impersonal... 
Where the trust, though expressed as a purpose, is directly or 
indirectly for the benefit of an individual or individuals; it seems 
to me that it is in general outside the mischief of the beneficiary 
principle.” " i 
Although, at first sight, this decision may appear to have far-reach- 
ing consequences, its scope is in fact restricted by the need for 
compliance with the appropriate test for ascertainability of objects.* 
However, it is unnecessary to comment further on the potential 
effect of the decision on the validity of non-charitable purpose trusts,’ 
since the thesis of this article is that the validity of such trusts should 
more logically be based on the development of the principles relating 
to charitable trusts. 


GD Charitable trusts 


At the other end of the spectrum which covers all those trusts not 
expressed to be for the benefit of an individual or individuals are 
trusts for purposes which fall within the four heads of charity 
expounded by Lord Macnaghten in Commissioners of Income Tax 
v. Pemsel..* If a trust to further some purpose is to be a valid 
charitable trust, not only must it fall within one of those heads of 





5 [1969] 1 Ch. 373. 
‘ ro v. Attorney-General for New South Wales [1959] A.C. 457, 478; but see 
now Re Rechér's Will Trusts [1972] Ch. 526; Re Liptnskfs Will Trust [1976] 3 
WLR. 522 and the note at (1977) 40 M.L.R, 231. 

T [1969] 1 Ch. 373, 383-384. 


19 [1891] A.C. 531, 583. 
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charity, but it must also satisfy the requirement that it is for the 
benefit of the public or some section of the public: that requirement 
differs according to the nature of the purpose, but it must be present 
in some form in all four cases.!! ` 

Once a trust has been declared a valid charitable trust, in conse- 
quence of that classification it enjoys certain advantages over private 
trusts. It need not comply with the relatively strict requirements of 
the test of certainty of objects, although the tests for certainty of 
subject-matter and of intention must be satisfied: secondly, there is 
no objection to the contmuation of a charitable trust beyond the 
perpetuity period `°; finally, and this constitutes the most important 
advantage, charitable trusts are exempt from income tax and capital 
gains tax liabilities, and enjoy privileges in relation to capital transfer 
tax and rates. 


(ui) Criticism of the present law 

It is submitted that criticism of the present state of the law is 
almost exclusively attributable to the fact that valid charitable trusts 
automatically attract fiscal privileges; it is perhaps unreal to suggest 
that “ valid charitable trusts attract fiscal privileges,” for it is sub- 
mitted, rather, that unless a trust to further some purpose is calculated 
to confer sufficient (ultimately the judgment of the court) benefit on 
the public to justify fiscal immunity, it will not be classified as 
charitable : 

“ But as things are, validity and fiscal immunity march hand 
in hand, and the decisions in the Compton [1945] Ch. 123 and 
Oppenheim [1951] A.C. 297 cases were pretty obviously , influ- 
enced by the. consideration that if such trusts as were there. in 
question were held valid they would enjoy an undeserved fiscal 
immunity.” 1? 
In short, it seems that the desirability of affording fiscal privileges 
(granted originally as a concession to charitable trusts for the very 
reason that they fulfilled a public beneficial purpose) has now become 
a precondition, arguably the principal precondition, of the validity 
of a charitable trust. 

On the other hand, if a purpose falls within particular established 
areas of charity, notably trusts for the advancement of religion, it is 
almost impossible to deny that trust charitable status and hence, 
as the law stands, fiscal privileges. 

Nonetheless, the courts have in general adopted a restrictive atti- 





11 Relief of poverty: Dingle v. Turner [1972] A.C. 601: Re Cohen [1973] 1 
W.L R. 415; advancement of education: Inland Revenue Commisstoners vy. Educa- 
tional Grants Association [1967] Ch. 993; advancement of religion: Re Watson 
[1973] 3 All E.R. 678; other purposes beneficial to the community: Inland Revenue 
Commissioners v. Baddeley [1955] A.C. 572. 

13 The exact moaning of this proposition is discussed below. 

13 Dingle v. Turner [1972] A.C. 601, €24-25, per Lord Cros. 

14 Re Watson [1973] 3 All E.R. 678. 
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tude towards charitable trusts *: it is not difficult to see why this is 
so nor is it contended that such an attitude is unreasonable in the 
circumstances. Fiscal privileges afforded to charitable trusts constitute 
a loss to the Revenue of £90 million each year, and rate concessions 
amount to a further £12 million 1*; moreover the courts are becoming 
more determined, very properly in the view of the present writer, to 
prevent the blatant exploitation of these concessions as exemplified 
in Inland Revenue Commissioners v. Educational Grants Associa- 
tion." What is open to criticism, however, is the denial by some of 
the judiciary that the question of fiscal privileges is, in the current 
state of the law, relevant to the validity of charitable trusts: first, 
because it is intellectually dishonest and misleading to disguise what 
the court determines to be an inappropriate case for fiscal immunity as 
a case where the benefit is too intangible, or where the benefit extends 
to an insufficient section of the public; but, more important for the 
present thesis, because if such a denial is accepted, the considerations 
discussed above demand the restrictive attitude presently adopted by 
the courts." 

The result is that until the questions of validity and fiscal immunity 
are separated, there is no possibility of bridging the gap that exists 
between, on the one side, non-charitable purpose trusts which can be 
brought within the principle of Re Denley and, on the other side, 
purpose trusts which, by compliance with the Macnaghten formula- 
tion and with those conditions necessary to give rise to the desirability 
of fiscal privileges, are afforded charitable status. Yet it is withm 
that very gap that trusts to promote a state health service (Re 
Bushnell }*) and the Initial Teaching Alphabet (Re Shaw *°) have 
fallen and failed. 

As both these cases illustrate, the situation is exacerbated by the 
“all or nothing ” approach of the courts. For there is no intermediate 
stage between a case falling within the Re Denley principle and a 





15 Oxfam v. Birmingham District Counci! [1976] A.C. 126; it should be noted 
that this restrictive attitude is confined to cases where the litigation is between the 
charity and the Revenue or rating authority; where the dispute is with the residuary 
legate, the courts tend to favour the claims of charity. 

16 Nathan and Marshall, Cases and Commentary on the Law of Trusts (&h ed, 
1975 (ed. Hayton) ), p. 198; cf. Report of the Goodman Committee, para. 111. 

17 [1967] Ch. 993. 

18 Tt is interesting to examine the nature of the dissension expressed by Viscount 
Dilhorne and Lords MacDermott and Hodson in Dingle v. Turner: for all three 
disputed the remarks of Lord Cross in relation to the relevance of fiscal privileges 
to the validity of charitable trusts. Yet tn so far Lord Cross was commenting 
accoun 


r 
= 
i 


validity 
do be relevant (for tbe reasons given 
increasing loss of income to the Revente. 


pro 
18 [1975] 1 W.L.R. 1596; and see note 20, infra. 
20 [1957] 1 W.L.R. 729; the trusts in both Re Shaw and Re Bushnell failed, 
misr alia, because the purposes in question were of a political nature: on this 
equestion, see note 38, tnfre. 
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charitable trust: the proposition that an unenforceable purpose trust 
should be allowed to take effect as a power *! has been rejected *?: 
and it has been seen that, with the noted exceptions, if a purpose 
trust is not deemed to be charitable with (or because of) the full fiscal 
privileges, there is no concept of a valid purpose trust without such 
privileges. This has been emphasised very recently by Goulding J. 
in Re Bushnell 7": 


“ For if the purposes are not charitable then it is clear in my 
view that the trust must fail, both because it is designed to go on 
forever—and therefore would fall foul of the rule against per- 
petuities—and also because no individual beneficiaries are 
ascertained, and so the purposes can only be enforced by the 
court if within the ambit of charity ai 


It is submitted that rules which, on the one hand, afford fiscal 
privileges to imstitutions which confer doubtful benefits on a small 
section of the community, for example in the name of the advance- 
ment of religion,?* and which, on the other hand, deny even validity 
(much less afford fiscal privileges) to trusts to implement purposes 
clearly calculated to confer considerable benefit on a large proportion 
of the whole community,’ cannot be defended on any policy grounds. 

Finally, and on a more general level, it is submitted that the 
restrictive attitude adopted by the courts in this area of the law does 
not accord with broad recent trends im other areas of the law of trusts, 
namely the increasing consideration given to the intention of the 
parties at the expense (to varying degrees) of the equanimity of the 
conceptual purist. Such a trend can be seen im the spheres of cer- 
tainty of objects,” non-charitable purpose trusts,?* secret trusts,?” 
resulting trusts *° and the line of cases in which the Court of Appeal, 
led by Lord Denning M.R., has sought to provide a remedy imer 
partes by means of the constructive trust.*? Such developments should 
be contrasted with the situation where a purported purpose trust fails 
to satisfy the Re Denley principle and the requirements for charitable 
status: for in such circumstances, the intention of the settlor, however 
high-minded and potentially beneficial, is completely defeated. 


21 American Law Institute Restatement of Trusts, 2d (1959), para. 124; Ontario 

Act 1966, s 16; see also Morris & Leach, The Rule against Perpetul- 
tles (1st ed., 1956), pp. 306 et seg. (This discussion is largely omitted from the 
second edition.) 


28 Re Endacott [1960] Ch. 232; and seo now Mortis & Leach, op cit. (2nd od., 
1962), pp. 319 et seg. , 

23 [1975] 1 W L.R. 1596. i s“ Ibid. at p. 1602. 

28, Se0 note 14 supra. - 26 e.g. Re Bushnell [1975] 1 W.L.R. 1596. 

27 Re Baden [1971] A C. 424, especially Lord Wilberforce. 

28 Re Denley [1969] Ch. 373, Re Recher’s [1972] Ch. 526, Re Lipinski [1976] 3 
W.L.R. 522; and ses (1977) 40 M.LL.R. 231. 

29 Ottaway ~. Norman [1972] Ch. 698. 

Se ia 2) [1974] Ch. 269; and ses the note at (1975) 38 MLR. 
55 

31 Hodgson v. Marks [1971] Ch. 892, Binions v. Evans [1972] Ch. 359; cf. Hussey 
V..Palmer [1972] 1 W.L.R,. 1286, where the Court of A Cairns LJ. 
appears to have gtven paramount consideration to the development of this “ remedial 
trust ” at the expense of the clear and express intention of the plaintiff. 


July 1977] PUBLIC PURPOSE TRUSTS 403 


It is accordingly suggested that these criticisms lead to the con- 
clusion not only that the separation of the issues of validity and fiscal 
immunity is unobjectionable on grounds of policy, but also that policy 
considerations argue positively in favour of such reform and the 
consequent validation of a wider range of purpose trusts. 

In the following section it is proposed to discuss, first, the basic 
reform of separation and secondly the validation of all public pur- 
pose trusts which is, in the view of the present writer, the logical 
development of the imitial proposal. The policy arguments for such 
a conclusion have already been discussed; in the final section the 


arguments of principle will be presented. 


(3) PROPOSALS FOR REFORM 


The fundamental principle of the proposed reform as formulated by 
Lord Cross in Dingle v. Turner has already been quoted. The separa- 
tion of the questions of validity of charitable trusts and fiscal privi- 
leges was first advocated in the Radcliffe Commission Report,” and 
the supporting arguments were most forcibly expounded by Geoffrey 
Cross (later Lord Cross) in an article published 20 years ago.” 
Although he was unable to give them influential judicial promulga- 
tion until some 16 years later, in that article he referred to some of 
the policy arguments discussed above, and concluded: . 
“But if one puts aside all questions of fiscal privilege and 
considers simply in what circumstances the law ought to allow a 
trust to effectuate a se, as op to a trust to benefit 
private individuals, to be created at all, a more generous approach 
might well be justified . . . I hope, therefore, that if the recom- 
mendations of the Radcliffe Commission are accepted and 
‘charity’ for fiscal purposes is defined m a more restricted way 
than ‘charity’ generally, the opportunity will be taken to widen 
the meaning of ‘charity’ for general purposes...” ** 

The proposal is therefore, first, that fiscal privileges should be 
afforded only to a more restricted class of public purpose trusts: the 
exact scope of that class is not relevant for present purposes.°* The 
second limb of the proposed reform is the less restrictive approach 
to the validity of purpose trusts. 

It is at that point, however, as was stressed above, that opinions 
tend to differ: for on its most limited interpretation, the approach 





33 Royal Commission on the Taxation of Profits and Income—Final Report, June 
1955 (Cmd. 9474), Chap. 7. The Nathan Committee on the Law and Practice relating 
to Charitable Trusts (1952) (Cmd. 8710) was by its terms of reference 
from consideration of the fiscal privileges of thes. 


33 (1956) 72 L.Q.R. 187, especially at pp 203 ef seg. 


but such formulation would require careful statutory amplification; cf. 10th Report, 
ELC. Expenditure Committee and the Report of the Goodman Committees: see note 
el supra. 
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advocated in the second limb of the proposed reform would still be 
confined to purposes falling within Lord Macnaghten’s four heads of 
charity; on a wider interpretation, the courts could extend the scope 
of valid purpose trusts outside those four heads. The latter interpreta- 
tion is adopted by Cross: 
“ Again, once fiscal privilege is out of the way, it would seem 
unnecessary to limit the public benefit to be required of a charit- 
able trust °* to benefit of any particular type. Lord Macnaghten’s 
words ‘a purpose beneficial to the community ’ could be taken at 
their face value and not limited to any purposes analogous to 
those contained in the preamble to the Statute of Elizabeth or 
to any new edition of it. Any appreciable public benefit should 
suffice.” 37 


In other words, once the validity of charitable trusts ceases to depend 
on the desirability of automatic fiscal immunity, the way is open to 
determine the question of validity solely on the basis of the appro- 
priate benefit conferred on a sufficient section of the community. 

Again, it is unnecessary at this stage to set precise limits on the 
notion of “‘ appreciable benefit” but it is submitted that it should be 
sufficiently wide to include any purpose for which there exists a 
suitable operative agency, and sufficiently flexible to imclude any 
purpose which is “in the general enlightened opinion of the time for 
the benefit of the community, although such benefit be intangible.” >* 
It might also be considered whether the existence of the benefit might 
be assessed other than at the time of the declaration of the trust: the 
facts of Re Bushnell certamly provide support for such a possibility. 

Turning to the requirement of a “sufficient section of the com- 
munity,”’-we can again consider the views of Cross: 

“. . it should be a public trust and not a trust for private 
individuals . .. The question whether any trust is ‘ public’ or 
* pri > may well be settled on the lines by Lord 

Dermott in his dissenting speech in the Oppenheim [1951] 
A.C. 297 case rather than made the subject of precise rules. . . 
Each way of handling the problem has its disadvantages but when 

36 Crom uses the term “ charitable trust” to designate any valid purpose trust, 
irrespective of the enjoyment of fiscal privileges; the present writer prefers the 
expression “ public purpose trust” which thus avolds any confusion with current 
terminology. 

37 (1956) 72 L.Q.R. 187, 205. 

38 Bronyate (1945) 61 L.Q R. 268. The objection to trust purposes of a political 
strongly criticised: seo Plowright (1975) 39 Conv-(n-s.) 183, 199 ef seg. 
and Cotterrell (1975) 38 M.L.R. 471. The Goodman Committee recommended (pare. 
104) that charities should be permitted to include political activities among their 
purposes subject to the following guidelines: (a) that political activity should not 
be an object of the charity nor a principal activity such that its charitable object ts 


in effect displaced the extent of its political acttvity; (b) that political acttvity 
should be and be seen to be ancillary to the object of the charity; and (c) that 
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once the question of the validity of the trust is separated from 
the question of freedom from income tax, the arguments in favour 
of Lord MacDermott’s approach seem to me to tip the scale.” *° 


Lord MacDermott had advocated the flexible approach" to regard 
the facts of each case, and to treat the matter very much as one of 
degree,” “a general survey of the circumstances and considerations 
regarded as relevant.” *° 
Lord Cross adopted a similarly wide approach m Dingle v. Turner, 
although the test was clearly formulated with the question of fiscal 
privileges very much in his mind: 
“the question whether or not the potential beneficiaries of 
a trust can fairly be said to constitute a section of the public is 
a question of degree and cannot be by itself decisive of the 
question whether the trust is a charity. Much must depend on the 
purpose of the trust. It may well be that, on the one hand, a 
trust to promote some purpose, prima facie charitable, will con- 
stitute a charity even though the class of potential beneficiaries 
might fairly be called a pri class and that, on the other hand, 
a trust to promote another purpose, also prima facie charitable, 
will not constitute a charity even though the class of beneficiaries 
might seem to some people fairly describable as a section of the 
public.” ** 


In determining whether or not there is a sufficient section of the 
community calculated to benefit from the trust, account must be 
taken of the nature and purpose of the benefit—the purpose itself 
must be public, and not a private endeavour **; the purpose must not 
be to provide “fringe benefits ” for employees, for example, but a 
genuine scheme designed to confer a benefit on a section of the public 
without considerations of personal advantage in any material sense. 
Although influenced by factors which would be excluded by the 
proposed reform, this approach certainly seems to be pitched at the 
desirable level of generality and flexibility; and it must be infinitely 
preferable to any rigid formulation which can lead only to injustices. 

The initial proposal was simply to separate the issues of validity 
and fiscal immunity of charitable trusts. By examining the potential 
consequences of that proposal, we have evolved a framework of reform 
for the validation of all purpose trusts which are calculated to confer 
an appreciable benefit on the public, defined in the terms already 
discussed. Such a proposal must seem extremely attractive in the 
light of the policy arguments m relation to charitable and non- 
charitable purpose trusts; it would also provide an answer to any 
remaining difficulties posed by trusts for “‘ public,” “ benevolent,” 
“ philanthropic” or other similarly indefinite purposes. However, 
little progress has been made towards even the initial proposal 





3% (1956) 72 L.Q.R. 187, 205. 

40 [1951] A.C. 297, 313. 

41 [1972] A.C. 601, 624. 

43 e.g. Inland Revers Commissioners v. Educational Grants Association [1967] 
Ch. 993. 
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which has, on the contrary, suffered two recent setbacks +°: thus 
once again the possible means of securing the validity of schemes 
to further valuable social purposes, which depends on the implementa- 
tion of the initial proposal, have been thwarted. 

Nevertheless, at a time when the reform of the law relating to 
charities is under review, every argument must be advanced to support 
the desired reform; and yet to date all the arguments have been con- 
fined to policy considerations. Strong as those arguments are, equally 
strong, in the view of the present writer, are considerations of prin- 
ciple which have received little or no attention. Moreover it is sub- 
mitted that, if the initial reform is to be pursued to what has been 
argued to be its logical conclusion, arguments of policy are necessary 
but not sufficient: then it becomes essential to justify the validation 
of purpose trusts which have previously been declared invalid: in 
secking to afford such validity, the present boundaries of charitable 
trusts aro to be extended; concessions previously enjoyed only by 
charitable trusts are, with the exception of fiscal immunity, to be 
afforded to non-charitable purpose trusts. Not only is it necessary 
to point to reasons for such a development, but it must also be estab- 
lished that the development is theoretically feasible. 


(4) CROSSING THE BOUNDARY 


The proposed reform developed to the extent of its fullest implications 
advocates that all purpose trusts, provided that they satisfy the 
requirement that they confer an appreciable benefit on a sufficient 
section of the public, would be valid as public purpose trusts: all 
such trusts would enjoy the concessions at present afforded only to 
charitable trusts, with the exception of fiscal privileges which would 
be conferred on a more restricted class of public purpose trusts. | 

The effect would be to include within the new category of public 
purpose trusts a significant number of purpose trusts which have pre- 
viously failed because they have not satisfied the requirements either 
for trusts for individuals (including trusts within the Re Denley prin- 
ciple) or for trusts for charitable purposes. Examples might include 
the trusts in question in Re Shaw,“ Re Bushnell,“ and even Re 
Astors Settlement Trust.** 

The issue at this stage of the argument is, therefore, whether it is 
possible on grounds of principle to cross the boundary between trusts 
for charitable purposes and non-charitable purpose trusts, and to 
justify concessions to all public purpose trusts which have previously 
been afforded only to charitable trusts, and vehemently denied to 
non-charitable purpose trusts. Those concessions consist in exemption 
from rules relating to perpetuity and certainty, and in the availability 
of the Attorney-General to ensure enforcement and to control 

In view of the considerable importance attached to these matters 
a es ee ee 


48 See note 1 supra. 44 11957] 1 WLR. 729. 
45 [1975] 1 W.L.R. 1596 46 [1952] Ch, 534. e 
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by the courts, it is submitted that they cannot be dismissed in the 
somewhat cursory manner adopted by Cross, even though we may 
eventually adopt his conclusion. He was content to state : 


S, . . all that need be required of a trust to earn those privileges 


18, oa ae that it should be a ‘public’ trust . . . and that it 
should calculated to confer an appreciable benefit of some 
sort on the public.” ¢’ 


and in his judicial capacity in Dingle v. Turner, he reiterated that 

view : 
“ Charitable trusts . . . enjoy immunity from the rules ord 
perpetuity and uncertainty and though individual potential e- 
ficiaries cannot sue to enforce them, the public interest arising 
under them is protected by the Attorney-General. If this was 
all + there would be no reason for the courts not to look favour- 
ably on the claim of any ‘ purpose’ trust to be considered as a 
charity if it seemed calculated to confer some real benefit on 
those intended to benefit by it whoever that might be and if it 
would fail if not held to be a charity.” “ 


It has already been stated that the above formula for the validity of 
public purpose trusts is in principle accepted, but in neither his 
judicial nor extra-judicial capacity does Lord Cross do more than 
reiterate his impression that the proposed reform is theoretically 
defensible: having referred to the concessions to be afforded to all 
public purpose trusts, he completely fails to answer the arguments 
based primarily on the judgment of Roxburgh J. in Re Astor's Settle- 
ment Trust which must be presumed to be advanced against the 
proposed reform. 

It is necessary therefore to formulate those arguments and to seek 
to present the answers to them; three matters alluded to by Lord 
Cross arise for discussion, and we must justify concessions in respect 
of each of them made to purpose trusts to which the same concessions 
have consistently been denied. Those matters are: 


(i) the rules against trusts of perpetual duration; 
(ii) the rules requiring certainty of objects; 
(iii) the rules relatmg to the enforcement and control of trusts; 


the latter two questions are to some degree aspects of the same 
problem, and the discussion will reflect that pomt of view. 


@) Questions of perpetuity *° : 
It must be ascertained precisely which aspects of the concept of 
perpetuity are relevant to the distinction between charitable trusts 


47 (1956) 72 L.Q.R. 187, 205. 

48 Lord Cross proceeds to discuss automatic fiscal immunity. 

49 [1972] A.C. 601, 624. 

* For an excellent exposition of the rule against perpetuities and related topics, 
seo Morris & Leach: The Rule against Perpetuities (2nd ed., 1962: 1st supplement, 
1964); the first edition contains some interesting material omitted from the second 
„edition, and reference has been made to the first edition where appropriate. 
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and trusts for non-charitable purposes, before the implications of that 
distinction for the proposed reform are considered. That may appear 
almost too obvious for comment, but the cases provide numerous 
misleading statements upon the position of the rules concerning 
perpetuity in relation to charitable trusts.*? 

There are three identifiable rules relating to perpetuities: first, the 
Tule against perpetuities, stricto sensu, which seeks to prevent the 
excessively remote vesting of future interests in property; secondly, 
the rule agamst inalienability, which seeks to prevent the creation 
and perpetuation of unmarketable interests in property (which 
effectively ties up the property); and thirdly, the rule against perpetual 
duration which seeks to prevent capital being tied up too long in 
the furtherance of non-charitable purposes. 

In this context we are concerned solely with the third rule, the 
rule against perpetual duration; for that is the only rule which applies 
to non-charitable purpose trusts but does not apply to charitable 
trusts.°* Nonetheless it is submitted that each rule is merely a check 
against a different manifestation of the same problem—the “‘ with- 
drawal of property from commerce,” © or to view the same problem 
from the other side, the continued concentration of property and its 
control in the hands of a small minority of persons.* 

If this is mdeed the rationale behind the rule, the requirement of 
public benefit, necessary to the validity of all charitable trusts, would 
seem to provide the logical justification for the exemption from the 
rule afforded to such trusts; yet, if that is the case, all purpose trusts, 
provided that the necessary public element is present, should be 
afforded the same exemption. However, should it appear that some 
different or additional factor constitutes the rationale of the rule, 
each and every such factor, negatived in the case of charitable trusts, 
must also be negatived m the case of public purpose trusts, if the 
proposed reform is to be defended on grounds of principle. 

Further factors in the rationale of the rule have been suggested,” 
but none appears to be compelling with regard to the particular mani- 
festation of the rule under discussion. It has been argued that the 
Tule is designed to prevent capricious or eccentric dispositions of 
property; although such disposHions ought, it is agreed, to be avoided, 

81 Christ's Hospttal v. Grainger (1849) 1 Mac. & G. 460, 464 per Lord Cotten- 
hem; Royal College of Surgeons v. Natlonal Provincial ‘Bank [1952] A.C. 631, 650 
per Lord Morton; Dingle v. Turner [1972] A.C. 601, St ee Coe and most 
recently, Re Bushnell [1975] 1 W.L.R. 1596, 1602 per Goulding 

The ft rule apple to charitable tross abject to the eacoption in tho cato of 


a gift over from one charity to another (though the exception is criticised); the 
application af the second rule is unlikely to ario in the context of a genuino purpose 


a Morris & Leach, op. cit. at p. 326. 

H Morris & Leach, op. at, at p. 15, dispute that the problem can be stated in 
these alternative terms, because “the existence of graduated income tax, surtax and 
death duties renders the rule Gf this is its solo object) quite unnecessary today.” Yet 
only three years later capital gains tax was introduced, and 1975 saw the introduction 
of capital transfer tax which extended the principles of estate duty to Hfetime 
transfers; and a wealth tax is still to come. 

55 Discussed fully in Morris & Leach, op. cit. at pp. 13-18. š 
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the rules relating to perpetuities are singularly inefficient to achieve 
that result, If capricious trusts or gifts were commonplace, a far more 
effective instrument could be devised, although a recent assertion of 
inherent jurisdiction in this matter ** has been strongly criticised.” 
Secondly, it is asserted, by way of justification for the rules, that it is 
socially desirable that property should be controlled by livmg mem- 
bers of society, and not by the dead. Again, it is to be doubted 
whether the rules can fulfil such a purpose; but even if this assertion 
is accepted as an additional factor in the rationale, charitable trusts 
(and to no lesser extent the wider category of public purpose trusts) 
justify their exemption on the basis that almost by definition such 
trusts exist to implement purposes which continue to be regarded by 
successive generations as beneficial to the community and therefore 
desirable. Thirdly, the rules are claimed to provide a fair balance 
between the desires of the present and succeeding generations to deal 
with the property which they enjoy: this suggestion has received 
substantial approval as a more realistic rationale of the rules, but 
again it is submitted that it has no application in the present context. 
For in the case of all public purpose trusts, there is no question 
of the disposition of any beneficial interest wholly and exclusively 
to a particular individual, and therefore no possibility that he or his 
successors in title might be disappointed in their desire to deal with 
the property im question. 

The assertion therefore stands that the rationale behind the rule 
is primarily to prevent the withdrawal from commerce.of property 
and interests in property. The justification of this principle is well 
known and need not be reiterated. What must be discussed, however, 
is the justification for the exemption from the principle of property 
devoted to charitable purposes; for this aspect of the rationale, 
unlike any of those factors discussed above, prima facie applies equally 
to charitable trusts. 

If the rationale of the rule is as stated, and the justification for that 
rationale accepted as valid, why should exemption from the rule be 
afforded to charitable trusts? 

It should be pointed out that it is of no significance that the rule 
against perpetual duration does not apply to trusts for individuals: 
in such terms it does not, for there is no objection to the creation of 
perpetual interests in property which are freely marketable (that is the 
nature of the interest in property disposed of by simple gift); but in 
so far as the vesting of an interest under a trust after the perpetuity 
period would infringe the rule against perpetuity, stricto sensu, 
of excessive duration are clearly invalid. 

In the context of charitable trusts, it is submitted that there may 
be a conflict of interests: on the one side, the undesirability: of 
economic stagnation caused by the withdrawal of property from 
commerce, and, on the other side, the furtherance of purposes cal- 


s6 Re Manisty’s Settlement [1974] Ch. 17, 26 per Templeman J. 
* 87 (1974) 38 Cony.(m-s.) 269 (McKay). 


VoL. 40 (4) 2 
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culated to confer benefit on the community as a whole. Important 
as it is (and it becomes increasingly so) to avoid economic stagnation, 
it is suggested that the greater evil would be the abandonment of the 
means effectively to fulfil beneficial public purposes; for it is not 
merely a question of confining the duration of purpose trusts to the 
perpetuity period: after Leahy v. Attorney-General for New South 
Wales ** it is arguable that such trusts are not valid at all. Ultimately, 
it is a conflict between the public interest in terms of increased 
economic dynamism, and the public interest in terms of the fulfil- 
ment of socially valuable purposes for the- benefit of the whole com- 
munity. Given the very limited effect on the former of indulging the 
latter, m the view of the present writer, the eon to charitable 
trusts must be maintained. |. 

The-conclusion is therefore that the rule against perpetual duration 
provides no reason for invalidating any purpose trust which contains 
the necessary public element; and indeed that the exemption from the 
rule afforded to charitable trusts must logically be applied also to 
the proposed public purpose trust. 


(it) Requirement of certainty: 

« ‘We are concerned in this context with certainty of objects: the rules 
relating to certainty. of subject-matter and certainty of obligation or 
intention which apply to private trusts apply im precisely the same 
way to charitable trusts—the property im question must be clearly 
described and identified, and there must be a clear intention that the 
property is to be held on trust, and not absolutely by the donee. 

~ For private trusts (including trusts falling within the Re Denley 
principle), the rules as to certamty of objects require compliance with 
the appropriate test of ascertamability. of beneficiaries, the tests 
differmg according to whether the trust in question is fixed or 
discretionary.** 

In the case of charitable trusts, however, the requirement of cer- 
tainty of ‘objects is satisfied provided only that there is a clear 
intention that the property is held on trust for charitable purposes. 
Once such an mtention is evident, the trust cannot fail for uncertainty; 
for the court has mherent jurisdiction to direct a scheme to remedy 
any uncertainty m relation either to the substance of the trust or to 
its admimistration.** Thus, whether the scope of the charitable purpose 

58 [1959] A.C, 457. 

5® For fixed trusts the test is one of “class ascertainability’’: Inland Revenwe 
v. Broadway Cottages Trust [1955] Ch. 20; for discretionary trusts 


ners 
the test is one of “ individual ascertainability ”: Re Baden [1971] A.C. 424, as inter- 
the Court of Appeal in Re Baden (No. 2) [1973] Ch 9. (Onty one text- 
trusts: 


book suggests that Re Baden altered the test for fixed Parker & Mellows, 
Modern Law of Trusts (3rd ed., 1975), p. 70). Note that where a trust falls 
within the Re Denley principle, the requirement of certainty of ob (on the usual 
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is ill-defined,*! or there are no effective trustees,*? or there has been 
a change in the circumstances of the trust property,” the court can 
provide the appropriate remedy to ensure the substantial performance 
of the trust.“ 

This inherent jurisdiction of the court has never been judicially 
questioned; and it was most forcefully asserted in the judgment of 
Uthwatt J. in Re Gott **: 


“The well-known statement that ‘a charitable trust does not 
fail for uncertainty ’ is said to be a slogan which does not apply 
save where there is an intention in favour of charity generally. 
No doubt when a purpose is stated, no charitable trust is created 
unless the purpose is certainly charitable, but, given that cer- 
(iniy een ai le ee chartale PEROS Oon 
Oe ee eee was cited to me which 
supports position that certainty the definition of an 
intended ie Cneniia Die purpose tence y a00 oe 
tion appears to be wrong m principle and never to have 

accepted in practice ... There is no practical reason why cer- 
tainty of the exact ambit of a particular charitable purpose should 


settled practice that these schemes. may deal, not only with 
methods of administration, but also with, and define, the sub- 
stance of the trust. The court, as Lord Eldon’ pointed: out in 
Morice v. Bishop of Durham," has taken strong liberties on the 
subject of charities. The liberties taken are embodied im definite 
principles, one of which is that a trust for charitable purposes 
does not fail for uncertainty and another the assertion of the 
jurisdiction to give effect to the drift of the ideas embodied in 
the expression of a gift made on trust for a charitable purpose.” *’ 


Similarly, the Charity Commissioners have the power to establish & 
scheme within the ambit of the general purpose of their powers “ so 
to act in the case of any charity . . . as best to promote and make 
effective the work of the charity in meeting the needs designated by 
its trusts.” ** More important perhaps, in considering the validation 
of all public purpose trusts, is the power of the Commissioners, if 
they determine that trustees ought to apply for a scheme but the 
trustees refuse unreasonably to do so, to apply to the Home Secretary 
so that he will refer the case to them (the Commissioners) for the 
direction of such a scheme.** It is perhaps significant that this power 
has never been used, for it suggests that trustees are usually pre- 
pared to implement the trust purposes; nonetheless, it exists if it 
is required. 

$1 Re Gott [1944] Ch, 193. 

«2 Re Willis [1921] 1 Ch. 44 (death of trustees); Re Lysaght [1966] Ch. 191 

of trustees to act). : 

63 Re Lepton [1972] Ch. 276. 

U The operation of the cy-près doctrine is only one application of this jurisdiction. 

«5 [1944] Ch 193. 


se (1805) 10 Ves. 522, 538. 67 [1944] Ch. 193, 197. 
¢ 68 Charities Act 1960, s. I (4). e? Charities Act 1960, s. 18 (6) 
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It hardly seems necessary to state the proposition. but it must 
surely follow that if such a comprehensive combination of machinery 
and powers exists to ensure that charitable trusts do not fail merely 
because the precise purposes are not fully enumerated, the same 
machinery and powers ought to be available for all public purpose 
trusts. For there are no other relevant characteristics, after. fiscal 
immunity has been discarded as a consideration, which distinguish 
charitable trusts from the proposed public purpose trusts. Indeed the 
passage from the judgment of Uthwatt J. quoted above is no less 
convincing. if the concept. of ““ public purpose,” as defined, is sub- 
stituted for the concept of ‘‘ charity.” 

On this: very port, however, Roxburgh J. ‘stated in Re Astor’ s 
Settlement Trust: 

= “Tf, contrary to my view, an enumeration of purposes outside 

the realm of charities can take the place of an enumeration of 

., beneficiaries, the purposes must in my judgment be stated in 

-~ phrases which embody definite concepts, and the means by which 

ae e a 

with a sufficient degree of certainty.” ° 


In that case the settlor settled property on trust, the income to be 
applied for - ‘purposes which included “the improvement of good 
understanding between nations,” “the preservation of the indepen- 
dence and integrity of newspapers,” ‘“ the promotion of the freedom, 
independence. and integrity of the Press,” and “the protection of 
newspapers (particularly country and provincial newspapers) from 
being absorbed by combines”; and the trusts were held invalid, 
inter alia, for uncertainty. 

Such purposes are undoubtedly extremely vague, but not so vague 
as a trust for “ charitable purposes ” which is valid and in respect of 
which the court will direct a scheme; there can be little disagreement 
as to the importance of the freedom of the Press as a fundamental 
requirement of a free democracy, and so the purposes seem to be 
calculated to confer an appreciable benefit on the whole community 
(“in the general enlightened opinion of the time . . . albeit such 
benefit is mtangible.’’) ™! On the facts of Re Astor, there was at least 
an indication of the intended sphere of operation for the trust purposes 
and it is suggested that there would be no great difficulty for the 
court to direct a scheme “to give effect to the drift of the ideas 
embodied in the expression ” '* of the gift, or at least to approve a 
scheme proposed by a relevant institution, for example, the Press 
Council. 

This pomt of view has received some encouragement from the 
judgment of Lord Wilberforce in Re Baden, McPhail v. Doulton,” 
where he stated: 





1952] Ch. 534, 547. 11 Seo note 38 supra 
e Gott [1944] Ch. 193, 197 per Uthwatt J. (quoted above). 
13 > [1971] A.C. 424. . 
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“> in the case of a trust power (discretionary trust), if the 
trustees do not exercise it, the court will do so m the manner 
best calculated to give effect to the testator’s intentions. It may 
do so by appointing new trustees, or by authorising or directi 
representative persons of the class of eficiaries to prepare a 
scheme of distribution, or even, should the proper basis for 
distribution appear, by itself directing the trustees so to 
distribute.” "* 


For if the courts are prepared to direct a scheme for a private trust 
as they have done for charitable trusts, it is to be questioned whether 
they can reasonably refuse to do so for public purpose trusts. 

It is therefore submitted that if the courts adopt such comprehen- 
sive powers to prevent the failure of a gift for charitable purposes 
on the basis of the lack of clear indications as to the scope of its opera- 
tion, they must, on principle, afford the same machinery to all 
public purpose trusts. That proposition moreover is stated deliberately 
without reference to enforcement which is discussed below: the only 
relevant question at this stage is whether or not the courts will 
exercise their inherent jurisdiction to ensure that a gift, clearly 
intended to be devoted to public purposes, does not fail merely 
because the specific purpose is not expressed in unequivocal terms. 
In the view of the present writer, no distinction between present 
charitable trusts and those additional non-charitable purpose trusts, 
which together will constitute the new class of public purpose trusts, 
can be justified. 


(iti) Question of enforcement : 

The third concession afforded to charitable trusts, but denied to 
non-charitable purpose trusts, concerns the question of enforcement: 
for while the Attorney-General, as the appropriate officer of the 
Crown, exercises a supervisory function over charitable trusts, and 
is under a duty to compel performance where the trustees have failed 
to act, in the case of private trusts there must be someone in whose 
favour performance can be compelled and who can apply to the court 
for that purpose.™® It is on that principle that most non-charitable 
purpose trusts are deemed to fail. 

The leading case on this question is Re Astor’s Settlement Trust,"* 
the relevant facts of which bave been stated. Roxburgh J. held, as a 
secondary ground for his decision, that the trusts included objects 
which were void for uncertainty: that aspect of the case has already 
been discussed. 

- The principal ground of his decision was, however, that the trusts 
were not for the benefit of individuals, but for a number of non- 
charitable purposes which no one could enforce. He cited a passage 





14 Ibid. at pp. 456-457. 
1’ Morice v. Bishop of Durham (1804) 9 Ves. 399, 405 per Grant M.R. 
e 16 [1952] Ch. 534. 
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from the judgment of Lord Parker in Bowman V. Secular Soctety," 
where he said: 
“A trust to be valid must be for the benefit of individuals . . 


or must be in that class of gifts for the benefit of the public 
which the courts in this country recognise as charitable.” 1° 


Roxburgh J. interprets this passage to be based on the principle that, 
in so far as a trust relationship involves restrictions on the legal 
owner of property in order to give effect to the equitable rights of 
another person, there can be no equitable obligation on a trustee 
(duty of enforcement) unless there exists that other person who enjoys 
the correlative equitable rights (to compel performance). Trusts for 
charitable purposes, however, where there is, by definition, no equit- 
able owner to enforce performance, have always been exempt from 
this requirement—and their enforcement has been seen as “the duty 
of the King, as parens patriae, to protect property devoted to charitable 
uses.” 7° 
Roxburgh J. continued : 
“ But if the purposes are not charitable, great difficulties arise 
both in theory and in practice. In theory, because having regard 
to the historical origins of equity it is difficult to visualise the 
growth of equitable obligations which no one can enforce, and 
in practice, because it is not possible to contemplate with equan- 
imity the creation of large funds devoted to non-charitable 
purposes which no court and no department of state can control 
or, in the case of maladministration, reform.” * 


The theoretical diffculty to which Roxburgh J. refers is discussed 
at length in a recent article by Harris *!; it should be reiterated, 
however, that the basis of the present argument for the enforcement 
of public purpose trusts is the exception made in the case of charit- 
able trusts. It will therefore suffice to refer to the conclusion of Harris’ 
article on this point: 

“In the sense in which ‘ duty ’ is part of the definition of ‘ trust,’ 
the word ‘duty’ cannot be combmed with any active verb such 
as ‘distribute ’ or ‘ consider’ since there is no single active verb 
which correctly describes what the trustees are obli to do in 
every example of a valid trust. The generic, trust ing duty 
is a duty to ‘hold’ property for persons or for purposes. Hence 
the relational concept of duty is mappropriate, since if it is not 
a duty to perform an action, it cannot be the correlative of an 
affirmative claim.” ** 


“Duty ” in this sense, according to Harris must be understood in 
terms of the “rule concept of duty ’’—its existence denotes merely 


77 [1917] AC. 406. ; T8 Ibid. at p. 441. 

1? Attorney-General v. Brown (1818) 1 Swans. 265, 290 per Lord Eldon 

80 oa Ch. 534, 541-542. f 

31 (1971) 87 L.Q.R. 31, especially at pp. 52 et seq. 
83 Ibid. at p. 56; this was recognised by Hohfeld (Fundamental Legal 

Conceptions, pp. 23-26) who thus rejected the definition of trust in terms of a 

generic obligation or duty. : 


July 1977] PUBLIC PURPOSE TRUSTS 415 


that a body of rules and principles applicable to trustees applies to 
these particular legal owners. The conclusion is therefore that a cestul 
que trust is never an essential prerequisite for a valid trust. This 
conclusion is not without the support of case law: while the so- 
called anomalous cases of trusts of imperfect obligation are dismissed 
as exceptions to the beneficiary principle, it should be remembered 
that many of the “‘ exceptions ” were established before the formula- 
tion of the “rule.” In Re Dean,®* North J. stated: 


“ Then it is said that there is no cestui que trust who can enforce 
the trust, and that the court . . . will not recognise a trust unless 
it is capable of being enforced by someone. I do not assent to 
that view.” * 


Turning therefore to the practical difficulties, Roxburgh J. states 
the proposition that there is no means of enforcement for non- 
charitable purpose trusts, thereby distinguishing charitable trusts 
which are afforded the control of the Crown. Once again it must 
be stressed that, given the proposed requirements for a valid public 
purpose trust, there can be no distinction made between charitable 
trusts and non-charitable purpose trusts which satisfy those require- 
ments. Moreover, m purporting to support the proposition, it is 
submitted that Roxburgh J. provided his own solution: 

“ (The proposition of Lord Parker in Bowman V. Secular Society, 
quoted above) gains no little support from the practical con- 
siderations that no officer has ever been constituted to take, m 
the case of non-charitable purposes, the position held by the 


Attorney-General in connection with charitable ses 
Indeed where, as in the present case, the only ciaries are 
purposes ... it is difficult to see who could initiate such 
proceedings.” * 


The solution appears to be almost too obvious: that where a trust 
fund is devoted to purposes which are calculated to confer an 
appreciable benefit on a sufficient section of the public, in those cir- 
cumstances because it is in the public interest that the funds should 
be so expended, the initiative in enforcement proceedings should and 
could be taken by the Attorney-General (just as is presently the case 
with charitable trusts) or by the most appropriate department of state 
or other institution. Thus on the facts of Re S *¢ the obvious 
interested department of state would be the Department of Educa- 
tion and Science, while, as suggested above, the Press Council would 
presumably be interested in implementing many of the purposes in 
Re Astor." 


83 (1889) 41 ChD. 552. 

& Ibid. at pp. 556-557; there ts no indication that these remarks are intended to 
be limited to the particular facts of the case (trust for animals), but thet was the 
S AROR made by Roxburgh J. in Re Astors Settlement Trust [1952] Ch. 534, 


6p [1952] Ch. 534, 542. 
s [1957] 1 W.LR. 729. 
°87 [1952] Ch. 534 
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Nor is it a valid objection that, although such institutions might 
bo suitable to initiate enforcement proceedings, they may be reluctant 
to do so: first, no such argument is raised against the present role 
of the Attorney-General in relation to charitable trusts, and the 
rationale for a similar procedure in relation to public purpose trusts 
is identical; secondly, it has already been suggested that the powers 
of the courts ™ and the Charity Commissioners cannot logically be 
withheld from operation in the whole sphere of public purpose trusts. 

There is, however, one particular factor which may seem likely to 
influence the effective supervision of public purpose trusts, and that 
is the termination of automatic fiscal privileges : for it is argued that 
this will remove the incentive to trustees to register their trusts. On 
the other hand, against this it may be argued that fiscal privileges 
enjoyed by the charitable objects can in no way directly benefit the 
trustees so that there is no reason to believe, given a contmuing duty 
_ on the trustees to register all public purpose trusts, that the removal 
ie such privileges would significantly affect the attitudes of trustees 

to registration. Furthermore, the present bureaucracy for charities 
and charitable trusts would be preserved under the proposed reform 
and, as it has been argued above, the comprehensive machinery 
which ensures the effective supervision of charitable trusts, whether 
at the instigation of the trustees, the charitable institution, other 
interested persons, the Attorney-General, or the Charity Commis- 
sioners, ought to be no less effective in the wider field of public 
purpose trusts. 

It is therefore submitted, having considered the arguments which 
on the: basis of present authority might be levelled against the pro- 
posed reform, that there is no ground of principle on which public 
purpose trusts can be distinguished from charitable trusts and denied 
validity, and furthermore therefore, that the principles and conces- 
sions applicable to charkable trusts must be applied also to all 
public purpose, trusts. In consequence, it is difficult not to agree 
with the view of Cross that “all that. need be required of a trust 
to earn these privileges is that it should be a public trust . . cal- 
cllated to confer an appreciable benefit of some sort on the public ” T 
but the route by which we have reached that conclusion is essential 
if the proposed reform is to be pursued to its ultimate and desirable 

(5) Non-PUBLIC PURPOSE TRUSTS . 
It is necessary briefly: to consider the proposed public purpose trust 
in the context of private and public trusts generally; for there is 
always a danger that concentration on a particular issue will produce 
a distorted view of the whole context with anomalous consequences. 

If one views the complete range of express trusts as a spectrum 
ee e Se ee a 

#1 Also possibly taking into account those powers, albeit in relation to private 
trusts, claimed by Lord Wilberforce in Re Baden [1971] A.C. 424, 456-457: see 


note 74 supra. 
£9 See note 47 supra. 
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extending from private trusts for individuals at one extreme to charit- 
able trusts at the other extreme, the area between those two extremes 
is presently covered by (a) purpose trusts which, because they are 
m substance for the benefit of ascertainable individuals, are regarded 
as discretionary trusts under the principle in Re Denley; (b) the 
so-called anomalous trusts of imperfect obligation (both those’ cate- 
gories are valid trusts); and (c) purported (invalid) purpose trusts 
which are not charitable trusts (because the benefit does not fall 
within the four traditional heads of charity and/or does not extend 
to a sufficient section of the public), which do not fall within one 
of the anomalous categories, and which cannot be brought within 
the Re Denley principle (because the potential beneficiaries cannot 
be ascertamed with the required degree of certainty). 

It is submitted that the proposed reform will very largely close the 
gap between the two extremes: first, the concept of public purpose 
trust will embrace, in addition to the overwhelming majority of 
present charitable trusts (only those which do not satisfy the require- 
ment of public benefit will be excluded), those trusts in category (c) 
above which previously would have failed because the benefit fell 
outside the four heads of charity, provided only that the benefit is 
calculated to extend to a sufficient section of the public. That could 
lead to the validation of many ‘ pure purpose trusts” which are 
designed to confer a benefit, albeit intangible, on society in general. 
Secondly, it is suggested that the Re Denley principle, if extended 
to the limit of its potential,** would validate many more apparent 
purpose trusts and the general move in that direction has already been 
noted. Indeed it is submitted that the pomt at which a purpose trust 
ceases to be public (because of the msufficiency of the section of the 
public or the private nature of the purpose intended) may be almost 
coincidental with the point at which the class of intended beneficiaries 
may reasonably be ascertainable to bring the trust within the Re 
Denley principle. 

The only categories which remain are trusts of imperfect obligation, 
and “ pure purpose trusts” which are calculated neither to benefit 
the community at large nor a group of ascertainable individuals 
(primarily, purpose trusts with no human beneficiaries at all). The time 
has probably long smce passed when the former category could be 
invalidated although, as it has often been stressed, the category 
should not be extended. As to the latter category, two comments 
may perhaps be ventured: first, the probable type of purpose involved 
in such a purported trust will almost invariably be devoid of any 
objective value, so that the failure of such a trust need not concern 
society in general; secondly, and to be more constructive, it is 
always open to a testator who indulges m such dispositions to adopt 
the machinery of the power in the hope that his executors will be 
prepared to effect the testator’s wishes. Such an approach is probably 





e% See the articles cited in note 4 supra. 
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more satisfactory than the suggestion discussed above that such 
(invalid) trusts should be permitted to take effect as powers as a 


secondary line of defence. 


(6) CONCLUSIONS 


The future of the law relating to charitable trusts is still under review 
and therefore remains unsettled. The Report of the Goodman Com- 
mittee was certainly regarded as a potential basis for reform, but 
the recommendations contained therem are to say the least somewhat 
disappointing : no attempt is made to examine the law of charities 
in its wider legal context, rather the Report is content to focus 
attention on minor questions of detail. It is no surprise that its con- 
clusions met with immediate and strong criticism from the Charity 
Law Reform Committee; and the debate on much more fundamental 
and extensive reform thus continues. 

It is agamst such a background that this article has argued the 
case for that more fundamental reform. Its purpose has been twofold: 
first, to examine the policy considerations for such reform and pursue 
them to their logical conclusion; secondly, to present arguments of 
principle to support that conclusion—for it has been argued that, 
even if the arguments of policy are accepted, compliance with prin- 
ciple will facilitate the further development which compelling policy 
considerations demand. The discussion may be summarised as 
follows : 

(a) policy considerations lead inevitably to the conclusion that hè 
issues of validity and fiscal privileges in relation to charitable trusts 
must be separated—this presents no difficulty of principle since fiscal 
privileges originated as a concession to trusts already declared to be 

valid charitable trusts—and fiscal privileges afforded to a more 
ei class of purpose trusts; 

(b) further policy considerations suggest that the removal of auto- 
matic fiscal immunity should lead to the validation (mcludmg all 
concessions, except fiscal immunity, presently afforded to charttable 
trusts) of a much wider range of purpose trusts, not confined to 
purposes falling within the four traditional heads of charity; 

(c) this new concept of “‘ public purpose trusts ” would include any 
trust for purposes calculated to confer an appreciable benefit on a 
sufficient section of the public; 

(d) the criteria for the notions of ‘‘ appreciable benefit ” and “ suffi- 
cient section of the public ” must be determined, but flexibility and 
scope for future development must be preserved; 

(e) there is no objection on grounds of principle to the concessions 
relating to perpetuity, certainty and enforcement being afforded to 
public purpose trusts; and principle demands that the same rules 
should apply; 

(f) the effect of such reform, it is submitted, would be to produce 
a reasonable and coherent position in the law relatmg to purpose 


trusts generally : A 
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(i) the concept of public purpose trusts is sufficiently comprehen- 
sive to cover present charitable trusts, provided that the 
element of public benefit is present, and most non-charitable 
purpose trusts, namely those calculated to confer an appreci- 
able benefit on a sufficient section of the public; 

(ii) those purpose trusts which are calculated to confer the required 
benefit but which do not extend that benefit to a sufficient 
section of the public will almost certamly fall within the Re 
Denley principle as being trusts for the direct or indirect 
benefit of ascertainable mdividuals. 


NIGEL P. GRAVELLS* 


* B A.(Oxon); Barrister; Lecturer in Law, Trinity College, Oxford. 


LIABILITY FOR AN EMPLOYEE’S ASSAULTS 


CourTs within the British Commonwealth have demonstrated a . 
persistent reluctance to hold that an employee’s assault has been com- 
mitted within the course of his employment so as to make his 
employer vicariously liable for the tort. The cases follow a familiar 
pattern. With barely a thought for whether or not an employee’s 
victim should have a remedy against the employer, the courts tend 
to pursue the orthodox line of declaring that there is no dispute 
about the law and that each case must depend upon its own facts.’ 
The law, it is universally agreed, is contained in the classic statement 
in Salmond *: 


“ A master is not responsible for a wrongful act done a his 
servant unless it is done in the course of his employment. It is 
deemed to be so done if it is either (1) a wrongful act authorised 
by the master, or (2) a wrongful and unauthorised mode of doing 
some act authorised by the master . . . On the other hand, if 
the unauthorised and wrongful act of the servant is not so con- 
nected with the authorised act as to be a mode of doing it, but 
is an independent act, the master is not responsible: for m such 
a case the servant is not acting in the course of his employment, 
but has gone outside of it.” 


On this basis, an employer will invariably escape liability for what 
may be classified as personal acts of vengeance, malice or spite on 
his servant’s part despite their being generated by and directly con- 
cerned with the latter's employment. Thus, employers have been 
held not liable where a servant has assaulted: a quarrelsome drunk 
threatened with ejection from a bar’; a customer threatening to 
report a garage-man’s conduct in the performance of his duties to 
his employers ‘; an aggrieved customer whom he had wrongly accused 
of not paying his bill®; a patron whom he had ejected from a dance 
hall in the course of his employment and whom he wrongly suspected 
of assaulting him during the ejection '; a customer who became aggres- 
sive subsequently to the employee’s attempt to defraud her during 


1 See, e.g. Canadian Pactfic Ry. Co. v. Lockhart [1942] A.C. 591, 599, per Lord 
Thankerton, delivering the opinion of the Judicial of the Privy Council. 

2 Salmond on the Law of Torts (16th ed., 1973), p. 474. Attention is drawn to 
the imprecision of the test by Attyah, Vicarious Liability in the Law of Torts (1967), 
p. 181. 

3 Griggs v. Southside Hotel Co. [1947] 4 D.L.R. 49, Ont.C.A. In the similar 
case of Deatons Pty. Ltd. v. Flew (1949) 79 C.L.R. 370, H.C. of A. the plaintiff 
omitted to argue that the servant was acting in the course of her employment; but 
cf. Auckland Workingmen's Club v. Rennie, infra, n, 34. Griggs was distinguished 
in Lekatosch v. Ross (1974) 48 D.L.R. Gd) 694, infra. 

4 Warren v. Henlys Lid. [1948] 2 All E.R. 935 (K_B.), infra. 

s Fontin v. Katapodis (1962) 108 C.L.R. 177 (ELC. of A.). 

e Daniels v. Whetstone Entertainments Ltd. [1962] 2 Lloyd's Rep. 1 (C.A), 
infra (the second assault). e 
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a car sale’; and a passenger complaining.of his manner during the 
performance of his duties as a bus conductor.‘ 

Admittedly we should not seek to make an employer pay for his 
employee’s intentional wrongdoing merely because the master’s pocket 
ig financially a better target for the plaintiffs attack and there is 
understandable fear of imposing too onerous a burden on employers 
and hesitation to make a person responsible for the misconduct of 
another which involves a taint of moral delinquency.’ Yet our intui- 
tion must surely tell us that there is something unsatisfactory with 
the judicial approach in this area; it is not simply a matter of saying 
that the law is clear but that its application to the facts is difficult.*® 
Despite the admission that there is no one test which is exhaustive,” 
there has been too ready acceptance of, too rigid adherence to and 
too restrictive an interpretation of the traditional test of course of 
employment and this has obscured the central issues of whether an 
employer should have a broad liability for assaults committed by his 
servants and, if so, what should be the basis of that liability? 

We can appreciate the moral overtones militating against an exten- 
sion of the employer’s liability for conduct which the layman, at 
least, primarily associates with the criminal law and all that that 
involves.1? Yet, it is paradoxical that in an area in which it might 
easily be thought that the law operates severely enough already, 
reluctance to extend the liability of an employer may act effectively 
to limit the operation of legal sanctions and remedies and-to hinder 
rather than to help the plaintiff. This arises from the overlapping 
of tort and criminal law. In those cases in which the employer’s 
liability may be considered uncertain, the employee will bè liable to 
an action in tort and to’ prosecution under the crimmal law. The 
employer, however, will not in those circumstances be liable to pro- 
ceedings in the criminal courts for it is a general rule of the criminal 
law that a person is not to be held liable for the act of another, 
even if that other be his servant acting within the course of his 
employment, unless he has authorised *? the other’s act and has the 
requisite mens rea.\‘ In certain circumstances, further proceedings 

T Cave v. Ritchie Motors Ltd. (1972) 34 D.L.R. Gd) 141, B.C.S.C. -> 

s Keppel Bus Co. v. Ahmad [1974] 1 WLR. 1082, J.C. of P.C. (Singapore). Ses 
(1975) 91 L.Q.R. 17; [1974] MLLJ. xix. Cf. the similar approach of the Court of 


in Power v. "Central SBA.T. Co. 1949 S.C. 376 (disapproved of by Davies 
LJ. in Chapman v. Oakleigh Animal Products Lid. (1970) 8 K.LR. 1063, 1072) 


the 

Uganda). For further references, sec Clerk & Lindsell on Torts (14th ed.), pp 

139-142. * Fleming, The Law of Torts (4th ed., 1971), p 307 
19 “[Sjomething more than pure fact is Involved”: Atiyah, op. cit. p. ID. 

jaw ucaya Doe obicne in thoas deldi m abir KAIS. cap the 


ple is plain, 

Ilktw v. Samuels [1963] 1 W.L.R. 991, 1004, per Diplock L.J. 
11 Staton v. National Coal Board [1957] 1 W.L.R. 893, 895, per Finnemore J. 
12 Cf. Auckland Workingmen’s Club v. Renia [1976] 1 N.Z.L.R, 278, 

13 Such authority will not be found anywhere near as reedily as in the 

14 R. v. Huggins (1730) 2 Ld.Raym. 1578; 2 Stre. 883. Exceptions in 

criminal Libel latter 


the increase of statutory offences of strict ability. 
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against a person prosecuted for assault may be barred ** so that an 
employee against whom criminal proceedings have been taken may 
well escape liability m tort. In those circumstances, an employer’s 
wallet may not only be the more profitable, but the only, means of 
compensation open to the plaintiff.** 

This is not to advocate that the plaintiff should benefit from the 
mere windfall that his assailant happens to have an employer. But 
there seems to be no reason why he should not benefit in cases where 
it can be considered justifiable to impose liability on an employer 
whether for reasons of compensation, deterrence,'’ loss distribution 
or because the employer who for business reasons has enabled the 
creation of a certain relationship between himself and the plaintiff 
should fulfil all the obligations incidental to that relationship. As 
Scarman L.J. said in Rose v. Plenty,’* where an employer puts 
matters into motion, he should be liable if that motion leads to 
damage to another. We shall look at the existing decisions to see how 
far the courts have failed to recognise this and then at the different 
methods by which the versatile pam might successfully claim 
damages from an employer. 


THE DECIDED CASES 
Authorised violence in the course of employment 


15 Offences against the Person Act 1861, s. 44-45. See North, Civil and Criminal 
for Assault (1966) 29 M.L.R. 16. Cf. Murphy v. Culhane [1977] Q.B. 94. 
16 As in Dyer v. Munday [1895] 1 Q.B. 742. Cf. Broom v. Morgan [1953] 1 Q.B. 
597 (on which see now Law Reform (Husband and Wife) Act 1962, s. 1). It is 
possible that compensation of up to £400 will be awarded to the victim 
victed assailant under s 35 of the Powers of the Criminal Courts 
btained . 35 will be taken 

the 
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Hc law context, Goode, The Imposition of Vicarious Liability To 
Police Officers (1975) 10 M.U.L.R. 47. 

E.R. 97, 103F; See also Launchbury v. Morgans [1971] 2 Q.B. 
245, 253, per Lord Denning M.R 19% Ryan v. Fildes [1938].3 All E.R. 517. 


ree aay Ge watters.in bars: Twerdochib v. Hanns [1935] 2-D.LR. 363, 
S.C., Carlson v. Hotel West Ltd. [1950] 2 W.W.R. 129, BCS.C:; 
reversed on appeal [1950] 2 W. W.R. 1289, B.C.C ° 
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to repossess their master’s property.*! It has even been decided that 
an employee has an implied, albeit limited,?? authority in an emer- 
gency to endeavour to protect his master’s property if it is in danger 
or if he has reasonable grounds for believing it to be in danger, 
even when he is acting outside working hours.’ Provided that the 
servant is found to be acting within the course of his employment, 
the master’s liability is unaffected by the motives of his servant ** 
or by whether the force used was in excess of what was authorised 
or not. 

It has been suggested that although the use of force may be 
authorised, the force in fact used may be so excessive as to take 
the act out of the class of authorised acts and so exempt the employer 
from liability, e.g. if the employee were to use a gun and not his 
fists. This view does not appear to have been translated into 
practice ** and if a decision were to accord with it on the facts 
of the case, the court’s reasoning would probably be based on grounds 
other than excess. As Atiyah has pointed out,?’ if an act is com; 
mitted in the course of employment, the extent to which it is an 
improper mode of performing an authorised act.should be im- 
material; while in cases such as Lloyd v. Grace, Smith & Co.** (in 
which a master was held liable for personal acts of fraud committed 
by his servant in the scope of his ostensible authority) and Morris v. 
C. W. Martin & Sons Ltd.” (in which a sub-bailee of goods: for 
reward was held liable for his servant’s theft of them), the degree of 
impropriety of the acts performed does not seem to influence the ques- 
tion of course of employment. Thus where an employee is held to 
have express or implied authority to use force, the employer’s liability 
is very broad.” Where excessive force is used, an employer might 





21 Dyer v. Munday [1895] 1 Q.B. 742. Cf. the position of those who are 
authorised to collect debts or to sell thelr master’s property: Richards v., West 
Middlesex Waterworks Co. (1885) 15 Q.B.D. 680. ý 
22 Bank of New South Wales v. Ouston (1879) 4 App.Cas. 270, 290, per Sir 
Montague E. ee E TA 


23 Poland y. John Parr 4 Son 1927] 1 K.B. 236 (C.A): 
24 Danisls v. Whetstone E Ltd. [1962] 2 Lloyd's Rép. 1, 10, per 
Buckley J. 


25 Poland v. John Parr & Sons [1927] 1' K.B. 236, 245, per Atkin LJ. See also 
at p. 242 per Bankes L.J. and p. 243 per Scrutton LJ. Cf. Kinsella v. Hamilton 


can case, see Wellman v. Pacer OIl Co. (1973) 504 S.W. 2d. 55; (1974) 39 Mo. L.R. 
626. 


26 At the most, it appears briefly in obiter dicta of Berger J. in the Supreme 
Court of Brittsh Columbia In Cave v. Ritchte Motors Ltd. (1972) 34 DLR. GA 
141, 144. 

27 Vicarious Liability, p. 212. 28 [1912] A.C. 716. 

29 [1966] 1 Q.B. 716. 

30 Cf. the narrower line of Poulton v. L.S.W.R. (1867) L.R. 2 Q.B. 534 that a 

belief 


` 
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well be held liable on the ground that his employee was merely 
mistaken, in the heat of the moment, in deciding what steps to take., 
To exempt the employer from liability where his servant has used, 
e.g. a gun’! or a bottle ** instead of his fists (if the court should 
deem it right to do so), the dilemma is easily resolved by characteris- 
ing his action as an independent act outside the course of his employ- 
ment **: but is it right to do so? 


The borderline cases 


Once we step outside those cases in which the use of force is clearly 
authorised and m which the employer’s liability is seen to be exten- 
sive, we have to cross something of a no-man’s land before we can 
say that an employee is actmg entirely outside the realm of his 
employment. As in other areas of the law, the courts have to rely 
to some extent on their instinct in deciding whether or not to impose 
vicarious liability on an employer and, it is felt, if this instinct were 
directed more to asking “ Is this the sort of situation in which an 
employer should be answerable for his employee’s assaults? ” than 
*‘ Is this the type of case in which we have previously said that the 
servant is acting im the course of his employment? ”, then we would 
achieve ‘more universally acceptable decisions. At the moment we 
have a broad test of course of employment unrestricted by factors 
such as the employee’s motives, whether he is acting in his master’s 
interests,** what the master has expressly sanctioned or even whether 
the relevant act was expressly prohibited." Yet, in many cases of 
assault, the line is very closely drawn and the employee can suddenly 
find himself outside the course of his employment committing an 
independent personal act, the origin and influence of the events 
leading up to it bemg almost completely ignored. 

It is not’ denied that if an employee commits an assault for purely 
personal reasons which are wholly unconnected with his employment, 
that there is no reason to hold his master liable merely because it 


31 In Chetttnad Corporation Private Lid. w. Noor Nek Mohamed Khan (1971) 
81 CL.W. @, the possibilty of an cstate-watcher shooting a trespasser on an 
estate In Ceylon (where Roman-Dutch law apples) was not so remote es to take 
ee peal is ap e E a oat crue Cf. aY Merkel (1972) 32 D.L.R. 
(3d) 511, where an employer was held vicariously Hable for the negligence of hbi 
employee in firing and 


a group_of. burglars. Cf. M’Namara v. Brown [1918] 2 LR. 215. ; 
- 32 Seo Griggs v. Southside Hotel Co. [1947] 4 D.L.R. 49. Cf. Deatons Pry. Ltd. v. 
Flew (1949) 79 C.L.R. 370, infra. 

33 This approach is suggested by the American Restatement of Agency 2d, Vol. 
1, £s. 245 (f). ee Oa ee eee ooa O eee ae 
interests the Se ae EEL cf. Athyah, op. ct. p. 202). A similar 
op a aei tbo employee liable) would be achieved if Attyah’s test were 
used, that an employer should not be beld Hable for risks which cannot reasonably 

be regarded as incidental to his business: see infra, n. 49. 

34 Lloyd v. Grace, Smith & Co. [1912] A.C. 716. 

35 Limpus v. London General O us Co. (1862) 1 H. & C. 526; 32 LJ.Exr. 
34, (Distinction between what is outside the scopo of employment and what is an 

method of carrying out something within it.) See also Stone v. Taffe 

[1974] 1 W.L.R. 1575 (esp. 1581 E-F, per Stephenson LJ.); (1976) 39 MLL.R. 94: 
Rose v. Plenty [1976] 1 All E.R 97. 
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was committed at his place of work and in his employer’s time (those 
factors not being decisive in any case °‘). A shop-owner should not 
be held liable if his assistant attacks a customer merely because his 
victim is his wife’s lover but the facts are rarely so simple and the 
courts have generally treated borderline cases as falling outside the 
area of employment. 

Although a man may not be in the type of job in which he might 
be expected to use force, his employment may be of such a type that 
the use of personal violence can reasonably be contemplated as 
incidental to the performance of his duties. Thus, a bus-conductor - 
or a barman might reasonably be said to have a general authority 
to keep order. Yet, courts are reluctant to find that such authority 
exists unless it can be easily identified.*” In Deatons Pty. Ltd. V. 
Flew,** a barmaid used undue force in repelling a drunk who had 
become aggressive; it was found by the High Court of Australia that 
she had no authority to keep order and was acting independently 
of her employment in assaulting the plaintiff.?* In the court below, 
Jordan C.J. stated that “if a reasonable inference was that [a] bar- 
maid’s action was an instinctive act of self-defence against an assault 
made upon her whilst she was doing, and because she was doing, what 
she was employed to do, J think that it would be open to the jury to 
find that the employer was liable.” + Yet, even though, as we have 
seen,*? an employee outside working hours has implied author#y in an 
emergency to take steps to protect his master’s property, Dixon J. was 
unwilling to concede an implied authority for a servant within working 
hours to protect herself and lent support to the view that an assault 
in self-defence can not be treated as an assault in the course of a 
servant’s employment because it is m its nature something personal 
to the servant. The case is not a satisfactory authority on which 





36 Weaver v. Tredegar Iron and Coal Co. [1940] A.C. 955, 966, per Lord Atkin; 
Daniels v. Whetstone Entertainments Lid. [1962] 2 Lloyd’s Rep. 1, 9, per Buckley J.; 
Griggs v. Southside Hotel Co. [1947] 4 DLR. 49. Cf. Keppel Bus Co. w. Ahmad 
[1974] 1 W.L.R. 1082, 1085 B-C, 1086 B-C. Seo also Compton v. McClure [1975] 
LC.R. 378; Employer's Liability for Third Party Assaults on Employee (1974) 41 
Tenmn.L.R. 375. 

37 See e.g. Twerdochib v. Hanns [1935] 2 DLR. 363; Carlson v. Hotel West 
Lid. [1950] 2 W.W.R. 129; on appeal [1950] 2 W.W.R. 1289. In Griggs v. South- 
side Hotel Co. [1947] 4 D.L.R. 49, a waiter had statutory authority to eject per- 
sons acting im : held, employers not Hable for his striking a drunk with a 
bottle. Cf. Pettersson v. Royal Oak A E eA E, 67 NZL.R. 136, infra 


38 (1949) 79 C.L.R. 370; followed in A Workingmen's Club v. Rennie, 
n. 54. 

38 The act was thought to be one of retribution rather than self-defence. : 

4@ (1949) 49 S.R.(N.S.W.) 219, 222. Cf. M’Namara v. Brown [1918] 2 I.R. 215, 
224, and see Attyah, op. ctt. p. 280. 

41 See text to n. 23. 

43 (1949) 79 CL:R. 370; 381, per Dixon J. Cf. Palles B. in Kinsella v. Hamilton 
(1890) L.R. 26 Ir. 671, 689: ‘‘No doubt, were the bailiffs assaulted, they would 
have the ordinary right of assaulting their assailants in self-defence; but that is 
right which springs from the assault, not from the right to levy the bs 
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to rely, for the facts are uncertain and it was not pleaded that she 
was acting in the course of her employment. But, for what it is worth, 
the Victorian import of the judgments is a startling demonstration 
not only of reluctance to hold the employer liable but of the use of a 
technical device to escape from this result. The contrary view would 
have not only been justifiable as in accordance with established 
principles but surely desirable from a policy standpoint. 

Another type of situation is illustrated by Warren v. Henlys Ltd.* 
A garage attendant hauled up the plaintiff whom he genuinely but 
mistakenly believed to be absconding without paying for his petrol. 
The latter rebuked him strongly for his uncivil manner and exacer- 
bated the situation by gomg off and bringing a policeman to the 
garage telling him that if he did not do anything he would report the 
attendant to his employers of whom he was a good customer. This 
so incensed the attendant that he struck the plaintiff. In his own 
words, he “ gave him one on the chin to get on with.” His act was 
found by Hilbery J. to be one of personal vengeance: and not done 
in the course of his employment. ‘‘ So far as the plaintiff and [the 
attendant] were concerned, the plaintiff's business with the defendants 
was at an end ” and the employers were not liable even though the 
quarrel began because the attendant was carrying out his duty of 
ensuring the plaintiff paid and the latter evinced his intention of 
complaining to the defendants of: the attendam’s conduct in the 
performance of his work. His Lordship’s (arguably) unrealistic analysis 
of the facts is particularly unfortunate in its apparent emphasis on the 
plaintiffs business with the defendants being, over, this not being 
conclusive im any event “* but being, rather, illustrative of the tend- 
ency to exempt an employer if possible with the help-of unrealistic 
distinctions and a eect, ad 
A change of emphasis 

It is submitted that a more general approach is called for, focusing 
not on the details of an incident but on the relative positions of, 
and relationship between, the parties. It may be that a plaintiff can 
muster little sympathy from a court for he may himself have pro- 
voked an incident by his behaviour. But to deny him recourse to an 
employer works more injustice for it not only restricts the plaintiff’s 
remedies but may enforce the onerous fmancial obligations of the 
employee. This makes it more deplorable that reliance should be 
placed on details such as whether the plaintiffs business with the 
employers is over or whether an act of self-defence can be performed 
in the course of employment. Furthermore, it is undesirable to place 
undue significance on the question of authority for, it is suggested, 


43 [1948] 2 All E.R. 935. Criticlsed in (1949) 65 L.Q.R. 26 (A.L.G.). 
' 44 Supra, n. 36. 

45 Cf, the similar cases of Cave v. Ritchie Motors Ltd. (1972) 34 DLR. Gd 
141, 143 (B.C.S.C.) and Davies v. M. W. Shanly (Park Chatrs No. I) Ltd. (193 
81 SJ. 59 (K.B.). Seo also Auckland Workingmen's Club v. Rennie [1976] 
N.Z.L.R. 278, 284. à 
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although authority is a convenient and useful measure of what is 
comprised in the employment relationship, it draws attention from 
an examination of the facts in the light of the relationship and 
positions of the parties. 


THe POSITIONS AND RELATIONSHIP OF THE PARTIES 


The correct line of approach, it is submitted, appears in the followmg 

statement of Willes J. in Bayley v. Manchester, Sheffield & Lincoln- 

shire Ry.“*: 
“ A person who puts another in his place to do a class of acts m 
his absence, necessarily leaves him to determine, according to 
the circumstances that arise, when an act of that class is to be 
done, and trusts him for the manner in which it is done; and 
consequently the is held answerable for the wrong of the person 
so instructed either in the manner of doing an act, or in 
doing such an act under circumstances in which it ought not 
to have been done; provided that what was done was done, not 
from any caprice, but in the course of his employment.” 


The language of Willes J. is consistent with Salmond’s test of the 
employer’s liability quoted at the beginning of this article. But the 
general import of his words is much wider for they contemplate 
not only a broad general authority to act for the employer in given 
situations but also a general discretion to decide whether the situation 
occurring is one in which action should be taken and what sort of 
action that should be.‘’ In other words, they contemplate not only 
the type of authority but the ability to decide whether or not such 
authority exists. This seems to have been the view of Blackburn J., 
who said in Bayley’s case ** that if a servant is acting within the scope 
of his employment, “ then, however much he may have abused his 
authority, however improperly and blunderingly he may have acted,” 
his master is liable. This approach derives support from Atiyah’s 
suggested test of the employer’s liability that, having first ascertained 





10 Ex. 251, 253, per Pollock B. Quaere the impact of these words of Palles B. in 
Kinsella v. Hamilton (1890) L.R. 26 Ir. 671, 689 on the words quoted: “ The 
held responsible 


633, by Martin J.A., whose judgment impressed Henderson J.A. in Griggs Y.. 
Southside Hotel Co. [1947] 4 D.LuR. 49, 50. See also n. 30, supra. j 
e 48 (1873) L.R. 8 C.P. 148, 154. ` 
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what the employer has authorised the servant to do, is there a sub- 
stantial risk that, in doing what he has been authorised to do, the 
servant will commit torts of the kind which he has in fact com- 
mitted? +° Nevertheless, whatever test is embraced, attention should be 
focused on the relative positions of the employer, employee and 
plamtiff and the legal implications of their positions for the employer. 
That is, is there a risk of the employee committing assaults and, if 
so, should the employer be liable for them? 

It is unfortunate that the House of Lord’s decision in Century 
Insurance Co. Vv. Northern Ireland Road Transport Board ** has not 
been more influential in this area. While delivering petrol from a 
tanker, the ‘defendant’s employee lit a cigarette and threw down 
his lighted match. A fire ensued and his employers ‘were held liable 
for his negligence. The House drew support from the decision of 
the Court of Appeal in Jefferson v. Derbyshire Farmers Ltd.** in 
which Atkin L.J. pointed out that although the act of smoking a 
cigarette may not have been within the scope of a servant’s authority, 
yet it may still constitute a negligent act within the course of his 
employment so as to fix liability on his master. Even if an employer 
expressly forbids certain acts so as to delimit the scope of his em- 
ployee’s authority, he may still be liable for the unauthorised method 
of performing authorised acts.°? In Century Insurance, Lord Wright 
opined, ‘‘ what plausibility the contrary argument might seem to 
possess resuks from treating the act of lighting the cigarette in 
abstraction from the circumstances as a separate act.” *? 

Two important lessons can be gleaned from the case: that an 
employee’s “ personal ” acts cannot be treated in isolation from the 
performance of his duties, and that his “ personal ” acts need not 
only. be relevant in themselves but as examples of the negligent per- 
formance of authorised duties. Nowhere is this more clearly seen than 
in Pettersson v. Royal Oak Hotel td. which shows that an 
employee’s assault committed as a result of something arising durmg 
the course of his employment may be a negligent mode of carrying 
out his authorised duties and a breach of his duty of care to customers 
or patrons for which his employer should be held liable. A barman’s 
duties involved refusing drink to anyone not fit to' consume ‘any 
more, ordering any offending person off the premises, keeping order 
in the’ bar and, in case of trouble,'to report the matter to and seek 

49 Atiyah, op. cit. p. 183. To put it this way helps to' overcome the objection 
that the employee has absolutely unlimited freedom to define the'scope of his 
authority. The editors of Clerk & Lindsell of Torts (14th ed, p. 136, n. 85) dh- 
approve of Attyah’s test as going beyond the present state of the authorities. See 
also n. 30, supra. 

59 [1942] A.C. 509. 

§1 [1921] 2 K.B. 281. The House also approved the minority judgments in 
Williams v. Jones (1865) 3 H. & C. 602. 

51 See Limpus, supra, n 35. 58 [1942] A.C. 509, 519. 

54 [1 67 N.Z.L.R. 136, See also Bigcharies v. Merkel, supra, n. 31. Pettersson 
mas recat € by the New Zealand Supreme Court in Auckland Work- 


distinguished 
ingmen’ and Mechanics Institute v. Rennie [1976] 1 N.Z.L.R. 278 on grounds 
which were criticised in a previous issue of this Review: (1976) 39 M.L.R. 720. 
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the assistance of the manager and not to take the law into his own 
hands. He refused further refreshment to an intoxicated. patron who, 
as he was departing, threw his empty glass at the barman. It shattered 
at his feet. The latter picked up a piece of the broken glass and 
expressed his resentment by throwing it at the departing customer. 
It hit him without causing injury but, during flight, a splinter became 
dislodged from the missile and seriously damaged the eye of an 
innocent third party who sued the proprietors as being responsible 
for the negligence of their employee. His claim was allowed by both 
the Supreme Court’ and the Court of Appeal of New Zealand. 

Pettersson’s case has been described as an example of the applica- 
tion of the traditional test of course of employment to the facts *° 
and as the high-water mark of the cases in which an employer has 
been held vicariously responsible for an assault committed by an 
employee.** But that is to misrepresent the effect of the decision. 
As Callan J. said,*” a hotel and its servants should be prepared to 
deal firmly with a drunken customer and to control their tempers 
in preventing him from causing further disturbance, otherwise the 
hotel will be responsible even though its servant’s failure led. him 
into active contribution to the disorder or the extent of his failure 
may have reasonably surprised the hotel. The Court of Appeal’s 
analysis of-the barman’s duties and the plaintiff's cause of action 
against the hotel show that an employer’s liability for his servant's 
assaults may be more extensive than merely holding him vicariously 
responsible for the latter’s intentional torts. Where the employee’s 
assaults constitute a negligent method of performing duties inherent 
in his employment, it may be possible to hold the employer vicari- 
ously liable for his servant’s negligence or even primarily liable for a 
breach of his own personal duty of care and this should not depend 
on whether, e.g. the events take place on the employer’s premises 
or whether the plaintiff is in contractual relations with the employer. 

The recent decision of the Manitoba Queen’s Bench in Lakatosch 
v. Ross** goes further. An agency which supplied stewards (or 
“ bouncers ’’) to a hotel was held to be their employer even though the 
hotel might exercise some supervisory functions. However, applying 
the principle in Bayley’s case quoted above, Hamikon J. decided that 
“although [the agency] would normally be the employer, the fact 
that Ross [the bouncer] was drunk on the job, that this was known to 
responsible employees of the hotel and should have been known to 
and acted upon by the manager on duty, placed the hotel in a posi- 
tion where it in effect, by failing to remove Ross, accepted him as their 
employee.” Thus, his lordship held that an employment relationship 
per Davies LJ. 


56 Lane v. Associated Portland Cement Manufacturers Lid. (1955) 105 LJ. 354, 
per McNair J. Soe also Auckland Workingmen’s Club v. Rennle [1916] 1 N.ZL.R. 
278, 284. 


87 [1948] 67 N.ZLR. 136, 151-152. See also O'Leary CJ. at p. 149. 
: ss (1919 48 DL.R. Gd) 694, distinguishing Griggs v. Southside Hotel Co. [1947] 
DLR 4 
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was created by virtue of the relationship of the parties. The decision 
is open to criticism but it is interesting to note that the judge 
determined the issue of liability in relation to the positions of the 
parties, however misguided he may have been in defining the nature 
of that liability. “ Ross,” he said, “was acting excessively and 
improperly in assaulting the plaintiff but he was nevertheless acting 
within his general authority.” Liability for both assault and negligence 
should be considered but it is important to distinguish the two forms 
of liability. The hotel, it is submitted, was negligent but Ross was 
not, except in so far as he should not have been drunk. He had an 
argument with the plaintiff, who was walking away when Ross came 
up behind him and struck a number of violent blows to the head. 
The true basis for vicarious liability was on the ground of assault. 
The real negligence was in the hotel’s failure to control the bouncer 
and so to prevent the assault: thus, it was in breach of its own duty 
of care. 

In situations where contractual relations exist between the plaintiff 
and the defendant employer, a personal duty on the latter’s part has 
often been found to exist and it has not been restricted to liability 
for an employee’s acts. It was held by the Supreme Court of Canada 
in 1903 that if a conductor on a railway train knows, or has the 
opportunity of knowing, that there is a danger of one of the passen- 
gers assaulting another passenger, it is his duty to prevent it, his 
employers being liable if he fails to do so.*° As McPhillips J.A. said, 
speaking in the British Columbia Court of Appeal in the later case 
of Jennings v. C.N.R.,*" “ The duty of a railway company is to safe- 
guard its passengers in all reasonable ways—the passengers are in 
the care of the railway company and the duty of due care must be 
complied with.” In that case, an inebriated railway conductor, who, 
It seems, was prejudiced against coloured people, madvertently 
omitted to check the ticket of a negro passenger. The latter politely 
drew his attention to this oversight and the conductor, apparently 
resenting his fault’s being rectified by a coloured man, struck him in 
the eye. The passenger recovered damages from the railway company; 
if there was a duty to protect passengers from assaults by fellow pass- 
engers, there was no reason why this should not cover assauks by 





5° First, why was his lordship initially so reluctant to hold that the hotel had 
replaced the agency as the employer for the purposes of vicarious liability (see 
Mersey Docks & Harbour Board v. Coggins & Griffith (Liverpool) Ltd. [1974] 
A.C. 1)? Secondly, was it right to hold that the employment relationship was 
croated merely becanse Ross was dronk and the hotel failed to exercise its right to 
send him home? That would signify a breach of e duty of care in negligence or as 
an occupler rather than creation of an employment relationship. Thirdly, it can 
again be asked, why should not the agency have also been Hable? See Atiyah, op. 
cu. pp. 156-158. Fourthly, Willes J. in Bayley’s case contemplated a range of 
liability within an employment relationship, not the creation of the relationship 
by circumstances which might gtve rise to lla : 

60 Canadian Pacific Raltway Co. v. Blain (1903) 34 S.C.R. 74; on appeal (1905) 
36 S.C.R. 159; leave to appeal to the Privy Council refused [1904] A.C. 453. Cf. 
Carrigr v. Canadian National Ry. [1942] Que.S.C 372 - 5 

#1 [1925] 2 D L.R, 60, @5. à 
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servants of the company. Yet this decision, which clearly shows that 
an employer may incur liability where his employee takes umbrage 
for criticism of the way he is carrying out his duties and commits an 
assault on a plaintiff who is on the employer’s premises and in con- 
tractual relations with him, was not even cited in relation to the similar 
circumstances in Warren v. Henlys,“? Cave v. Ritchie Motors ®° or 
Keppel v. Ahmad.“ 

Certainly, Jennings would seem not to be of persuasive authority 
in English law for although it was settled in the nineteenth century 
that a carrier of passengers is bound to exercise a high degree of care 
for their safe carriage,“* there seems to be no general duty to protect 
them from assaults from other passengers** or even its own 
servants." In Pounder v. North Eastern Ry.** a carrier was held not 
liable for its neglect to protect a passenger from assaults by other 
passengers on the ground that its duties arose from the contract 
of carriage and at the time that was made the company was unaware 
of circumstances calling for special protection of that passenger; thus, 
although its servants became aware that other passengers were going 
to assault the plaintiff, the assaults were not consequences usually 
arising from any duty which the company may have had and so may 
have broken. The poorly reported decision of the Court of Appeal 
four years earlier in Murgatroyd V. Blackburn & Over Darwen Tram- 
way Co.* was not cited in Pounder. The defendants in Murgatroyd 
were liable for their conductor’s negligence in allowing an omnibus 
to be overcrowded and, or alternatively, in allowing a drunken man 
to get on to it and so to injure one of the plaintiffs. Lord Esher MLR. 
declared that the conductor ought to have seen him get on and that 
the company ought to have as many servants as were necessary for 
the purpose of saving the passengers from unreasonable risks. Pounder 
is best explained on and limited to its own facts. The court may well 
have had little sympathy with the plaintiffs, who had spent the day 
evicting pitmen from their dwellings, and, in any event, it seems 
there was little that the defendants could do to prevent the attacks 
by other local pitmen. The true effect of the decision is merely that, 





@1 Supra, n. 43. 83 Supra, n. 7. 
¢4 Supra, n. 8. It was not sven mentioned by Fair J., who expressed a contrary 
to the result of Warren v.: Henlys to the Supreme Court of New Zealand 

m Pettersson v. Royal Oak Hotel [1948] 67 N.Z.LR, 136, 141. 

85 Readheed v. Midland Ry. (1869) L.R. 4 Q.B. 379, 393, per Montague Smith 
J.; Barkway v. South Wales Transport Co. Ltd. [1950] 1 All E.R. 392 (HLL); 
O'Connor v. British Transport Commission [1958] 1 W.L.R. 346 (C.A.). 

ss Catton v. Midland Great Western Ry. (1879) L.R. 6 Ir. 199; Pounder ~v. 
North Eastern Ry. [1892] 1 Q.B. 385. Cf. Cobb v. Great Western Ry. [1894] A.C. 
419, See also Adderley v. Great Northern Ry. [1905] 2 LR. 378, in which it was 
thought by the Irish Court of Appeal that a carrier: who chooses to admit to his 
vehicle or premises a person who is drunk has a duty to protect other passengers 
from annoyance or injury by him, the duty depending on the nature of the 


6’ Keppel v. Ahmad [1974] 1 W.L.R. 1082 (Judicial Committee of Privy Counci 
on appeal from the Court of Appeal in Singapore). See (1975) 91 L.Q.R. 17; The 
Listener, March 27, 1975, p. 405. 

se [1892] 1 Q.B. 385. e (1887) 3 T.L.R. 451. 
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although a carrier may be liable for damages directly resulting from 
failure to provide reasonable accommodation and overcrowding, 
assaults by other passengers are not necessarily the direct result of 
overcrowding. Moreover, it has been established since Pounder, in 
Donoghue v. Stevenson,’® that a person may owe his neighbour a 
duty of care where there is no contractual relationship between 
them. Thus it should be recognised that, quite apart from the con- 
tract of carriage, carriers have a general duty of care in negligence 
to take steps to protect passengers from any reasonably foreseeable 
danger—the carrier’s duties should not be confined to those which 
have apparently been previously laid down.” 

Where the plamtiff and the employer have not yet arrived at the 
stage of contracting with each other,” it is particularly important to 
look outside contractual relationships and to find another basis on 
which the plamtiff might sue. It is not unlikely that he will be on 
the employer’s premises so as to give rise to a duty of care on the 
employer’s part from his position as an occupier." At common law, 
the occupier of a restaurant bas been held to be under a duty to 
protect guests from the actions of other intoxicated patrons ™ and 
it is submitted that a plaintiff might, in appropriate circumstances, 
call an employer to account for breach of the common duty of care 
where his employee, and not a third party, has committed the assault. 
Of course, the mere presence of the plaintiff on his premises will be 
insufficient to fix liability on the employer but it is important to 
note that by virtue of bemg an occupier or an employer, certain 
duties will be cast on the defendant and the court should ensure that 
these duties are properly fulfilled even if this requires going so far as 
to ensure that the defendant is going to be held liable for the actions 
of others." The plaintiff will not succeed in every case but he will 
certainly benefit from a little versatility. It is convenient at this stage 
to summarise some of the avenues that may be open to him. 


POSSIBLE CAUSES OF ACTION 
(i) Vicarious liability for servant's assaults 


The primary aim of this article is to call for a more liberal 
approach in applying the traditional tests of vicarious liability and 


TO [1932] A.C. 562. 

T1 Seo speeches in Dorset Yecht Co. Ltd v. Home Office [1970] A.C. 1004 
(e.g. at pp. 1026-1027, per Lord Redd). Cf. Smith v. Scott [1973] Ch. 314, 322, per 
Pennycuick V.-C. 


T2 Or where the contractual transaction is 

73 See Pearson v. Vintners Ltd. [1939] 2 DLR 198 (B.C.S.C.): hotel Hable as 
occupier for failure of lift operator to control drunks, the plaintiff being injured 
as a result. The court followed Murgatroyd, supra, n. 69, and Adderley, supra, n. 
66. Cf. Kaufmann v. Toronto Transit Commission (1960) 22 DL.R Qd 97. 

T4 Lehnert v. Nelson [1947] 4 D.L.R. 473; Gardner v. McConnell [1946] 1 D.L.R. 
730 (Ont H C.). Cf. Hesse v. Laurie (1 35 D.L.R. (2d) 413; Brown v. Wilson 
(1975) 66 DL.R. (3d) 295. See generally North, Occupters’ Liability (1971) at pp. 
83-87. 


™ It is clear that a defendant may be liable in negligence for the actions of 
others: see Dorset Yacht Co. Ltd. v. Home Office [1970] A.C. 1004. ë 
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a greater readiness to hold the employer liable for assaults arising 
out of circumstances connected with his servant’s employment, especi- 
ally where the trouble arises out of the latter’s conduct in the per- 
formance of his duties. Such a result would be consistent with cases 
where the master is liable for intentional wrongs committed by the 
servant within the scope of his ostensible authority or for the servant’s 
theft of goods bailed to the master. It is important to note that the 
position m which the servant is placed may involve the risk of an 
assault being committed during the discharge of his duties."* 

If the judiciary is reluctant to hold an employer liable for the 
Plamtiff's injuries on this ground, it may be able to do so on other 
grounds. 


(ii) Contractual duty of care 

Jennings v. C.N.R.™ shows that an employer may well have a 
contractual duty to ensure that no harm comes to the plaintiff during 
the course of a contractual relationship. Surely it must be right that a 
man travelling on a bus or drinking in a bar is entitled to expect the 
party with whom he is in contractual relations to observe certain 
standards in connection with his enterprise. If so, the principle should 
not be eroded by too closely defining that relationship, e.g. by too 
easily accepting that such a relationship has terminated. 


(itt) Occupier’s liability 

A plaintif may recover damages from an employer who is in 
‘breach of his duty as an occupier of premises, whether the duty 
owed is the statutory common duty “of care, or the common law duty 
of care wherever that may continue to apply."* To sue an employer 
on the basis of his duty as an occupier would concentrate attention 
on the relationship of the plaintiff and the defendant rather than on 
the knotty problem of whether the servant is acting within the course 
of his employment.’* However, it may well be more difficult to find 
the breach of an occupier’s duty where an assault has been committed 
by a third party and certainly the occupier’s duty of care will not 
avail a plaintiff assaulted off the employer’s premises as in Daniels v. 
Whetstone Entertainments, Ltd.*° In that case, a steward ejected the 
plamtiff from his employers’ dance hall and, despite exhortations 
from the manager to return inside, assaulted the plaintiff, who by 
that time was attending to other matters. Although the origin of the 


Se he ee 
76 In this respect, not only the type of work but also the character of the 
employee will be important. See e.g. Daniels v. Whetstone Entertainments, infra. 
Seo also Cottreau v. Rodgerson and Saulnier (1966) 53 D.L.R. (2d) 549 (N.S S.C); 
Frizzell v. Breckenridge and Fisld & Stream Inc. (1974) 5 Nfld. & P.B.LR. 457 
(P.E.IS.C.). 
TT Supra, n. 61. 
oo ee: Salmond, op. cit. p. 264 
T® Distinctions would remain to be drawn. Is the 

tract, the higher duty under s 3 (1); 


con 
has been withdrawn and he has become 
2 trespasser, the common duty of humanity? 80 [1962] 2 Lloyd's Rep. 1. 
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assault was connected with the steward’s employment," his employers 
were held not liable as the act was committed outside the course 
of his employment." Let us alter the facts. 


(iv) Rylands v. Fletcher 


Suppose the plaintiff and the employer were next-door neighbours 
and the assailant resided on the employer’s premises as a security 
guard. If he lost his temper during the performance of his duties 
and as a result came on to the plaintiff's land and assaulted him, the 
latter might be tempted to argue that his neighbour is liable under the 
rule in Ryland v. Fletcher“ for having brought onto and kept 
on his land, otherwise than in the course of the ordinary user of the 
land, something which im the circumstances of the case is likely 
to cause an undue risk of mischief to others. The rule was applied 
to a landowner who induced people to come on to his land for 
reasons of profit in Att-Gen. v. Corke,** an injunction being granted. 
against him for letting caravan dwellers use his field, the latter 
causing a nuisance im the neighbourhood. The decision has, not 
unnaturally, been much criticised * and even if the circumstances of 
a case were favourable to the application of the rule in Rylands v. 
Fletcher, it is extremely unlikely that its application to the escape 
of dangerous employees will be encouraged.** A better course would 
be to argue a breach not of this strict duty but of the employer’s 
lower duty in nuisance. 


(v) Nuisance 

It has recently been said that Corke’s case could equally well have 
been decided on the basis that the landowner was in possession of 
the property and was himself liable in nuisance for the acts of his 
licensees.’! It will not be easy to persuade a court that the circum- 


81 The steward and his employers had already been held liable for an assault, 


ot necessarily premises. 
‘$3 (1868) L.R. 3 H.L. 330, affirming Fletcher v. Rylands (1866) L.R. 1 Ex. 265, 
79. 
#4 [1933] Ch. 89. Cf. Cheltenham R.D.C. v Ware [1953] C.P.L. 6&2: 162 EG. 
31 


85 e.g (1933) 59 LQ.R. 158; 11 Can. Bar Rev. 693. Cf. Evans v. Liverpool 
Corp. OLED 160 (hospital authorities not liable for spread of contagion 
resulting from discharge of infected patient). 
88 It i clear from the judgment of Pennycuick V.-C. in Smith v. Scott [1973} 
~ Ch. 314, 321, that it will be difficult to establish the employer’s “contro!” of hi 
( 


employment.” Furthermore, apart from one mention of the name of the caso (at p. 
1059 per Lord Diplock), the tort of Rylands v. Fletcher seems to have been totally 
ignored In Dorset Yacht. Co. v. Home Office [1970] A.C. 1004 where the facts 
might have invited some comparison. 

8? Smith v. Scott [1973] Ch. 314, 321-322, per Pennycuick V. who drew 
support from White v. Jamieson (1874) L.R. 18 Eq. 303. R 
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stances of an assault committed by an employee after he has left his 
place of work will be such as to attach liability to the employer 
(especially since public nuisance is a criminal offence). Yet the 
manager’s efforts to restrain the steward in Daniels v. Whetstone 
Entertainments ** are indicative of a feeling that an employer may 
be held liable for failing to restrain his employees, so that an action 
in nuisance is at least open for consideration by a plaintiff. 


(vi) Negligence 

Particular difficulties emerge from claims of breach of a duty of 
caro existing by virtue of contract or ownership, occupation or control 
of premises, For example, contributory negligence (e.g. provocation) 
may be a complete bar to a contractual cause of action.** Similarly, 
the central issue of the employer’s liability may be submerged m 
difficult points of interpretation of the law of occupier’s liability and 
concentration on issues such as the place of the assault or withdrawal 
of a licence.” A better approach might be to sue directly in negligence. 

This has the advantage that the employer may not only be vicari- 
ously liable for breach of a duty of care owed by his employee "* but 
in breach of a personal duty of care.*? Thus, hospitals * and school 
authorities "+ have been held primarily liable in situations suggestive 
of vicarious liability and the House of Lords has recently encouraged 
the extension of liability for negligence ‘‘ unless there is some justifica- 
tion or valid explanation for its exclusion” in Dorset Yacht Co. v. 
Home Office ** wherein the duty of care is seen to be unrestricted by 
the damages having been caused by a third party’s wrongful actions 
(whether on or off the defendant’s property). 





88 Supra, n. 80. 

89 See Quinn v. Burch Bros, (Bwilders) Ltd. [1966] 2 Q.B. 370; Sole v. W. J. 
Hallt Ltd, [1973] Q.B. 574; Treitel, The Law of Contract (4th ed.), 656—658. With 
regard to the defence of contributory negilgence in assault cases, see Fontin v. 
Katapodis, supra; Lane v. Holloway [1968] 1 Q.B. 379; Hoebergen v. Koppens 
11974] 2 N.Z.L.R. 597; Karpow v. Shave ete W.W.R. 159; Check v. Andrews 
Hotel [1975] 4 W.W.R. 370; Murphy v. C 1977] Q.B. 94. 

89 Cf. Stone v. Taffe [1974] 1 W.L.R 1575. 

91 Ag in Pettersson v. Royal Oak Hotel, supra. 

92 For an interesting analysis of the nature of an employer's liability, see Barak, 
Mixed and Vicarious Liability—A Suggested Distinction (1966) 2 M.L.R. 160. An 
action in negligence may have the additional advantage that if the inckdent would 
be covered by an employer's insurance for negligence, this factor might induce the 
court to allow the plaintiffs claim. But seo Morgans v. Launchbury [1973] A.C, 127. 

93 Soo ¢.g. Cassidy Vv. Minister of Health [1951] 2 K.B. 343. 

%4 Carmarthenshire County Council v. Lewis [1955] A.C. 549. Cf. Watkins v. 

City Council, The Times, July 31, 1975. 

®5 [1970] A.C. 1004, 1027, per Lord Redd. The employer would be free to argue 
that the question of a master’s liability for his servant's acts bas already been settled 
and the court might be inclined to agree that the servant was not acting in the 
course of his employment in the traditional sense. But even if the court does not feel 
constrained to adopt a more comprehensive view of what is involved in the course 
of employment, it might still be persuaded that the employer owes a more general 
duty of care to people in the plaintiff's position. lt may very well be more difficult 
to discover whether that duty bas been broken than to determine whether an em- 
ployee is acting within or outside his course of employment. But that is no reason 
efor failing to distinguish the causes of action. 
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The revelant decisions allowing the plaintiff's claim can be con- 
veniently divided into two groups. First, m cases such as Jennings v. 
C.N.R.** we can say the employer has a non-delegable duty of care 
to the plaintiff; here liability for a servant’s assault will often be 
the direct result of breach of that duty. Secondly, as in Pettersson V. 
Royal Oak Hotel," servants may be placed in such a position in 
regard to members of the public that disputes are not unexpectable 
in relation to their duties. Broadly speaking, these are the categories 
in which American employers can expect to be held liable for their 
servants’ assaults.** 

In cases of assaults arising from an argument developing from an 
occurrence during the course of the employment, the American courts 
have, as in the Commonwealth, tended to deny liability, although 
some change of direction is visible on the basis that the employment 
has provided a peculiar opportunity and even incentive for the 
employee’s loss of temper.*® The Californian courts have achieved 
a similar result on something of an analogy to the Workmen’s Com- 
pensation Acts.* An approach based on the law of employer’s liability 
may be of limited use. An employer must take reasonable care for 
the safety of his employees and provide a competent staff of men 
and effective supervision.? Yet, although he may be liable for an 
employee’s assault on another,’ he should generally have been aware 
that the guilty employee is a likely source of danger to be in 
breach of his duty of care in failing to take steps to prevent injury 
arising.‘ Thus the employers’ liability cases will be of little use 
in the case of an isolated outbreak unless, perhaps, the employee has 
a known propensity to aggression or is in employment where he 
might be expected to commit assaults, e.g. a “ bouncer.” * 

The employer’s duty may be expressed as the ordinary duty of 
care in negligence °; if so, it will generally be discharged by appoint- 
ing a normally responsible employee (especially where he is unsuper- 
vised). A better approach is to recognise that the master’s duty arises 
from his particular relationship with the plaintiff. It was by virtue of 
special relationships that duties of care were recognised before 
Donoghue v. Stevenson" and since then the concept of “ special 





»e Supra, n. 61, 7 Supra, n. 54 

1: Seo Proser, Handbook on The Law of Torts (4th ed., 1971), 464-467; 
Restatement of Agency 2d, paras. 214 and 245. 

+» See the cases cited by Prosser, op. cit. 466, n. 68. 

1 Ibid, 466, n. 69, 

2 See Wilsons & Clyde Coal Co. v Enghsh [1938] A.C 57, 78, per Lord Wright 
citing previous authority: Davie v. New Merton Board Mills Ltd. [1959] A.C. 604. 

3 Hudson v. Ridge Manufacturing Co. Lid. [1957] 2 Q.B. 348. 

4 Smith v. Crossley Bros. Ltd. (1951) 95 SJ. 655. Cf. Chapman v. Oakleigh 
Animal Products Ltd. (1970) 8 K.LR. 1063. 

5 ie. the type of employee who is neither employed “for his intelligence or 
Eeauty ": Lehnert v. Nelson [1947] 4 D.L.R. 473, 475. 

* See Donoghue v. Stevenson [1932] A C. 562, 580, per Lord Atkin. 

T Supra, in particular, where the parties were in a contractual relationship Ses 
especially the area of employer's liability. The duties of those engaged in common 
callings, such as innkeepers and carriers, may be viewed in a similar light. Cf. also 
the duties of an occupter at common law to those present on his land. e 
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relationship ” has been used to extend the general duty of care in 
negligence in a limited fashion in specific areas.* To admit the 
employer’s liability as a particular branch of the negligence genus 
in this way may be a realistic, albeit manipulative, means of over- 
coming traditional judicial reticence whilst providing theoretical 
justification for the line advocated. That done, the judge is free to 
consider whether the special relationship exists * and whether the duty 
is broken. 

However, unless the employer knows or should know that an assault 
is reasonably foreseeable, it may be very difficult to hold him liable for 
the breach of even a non-delegable duty of care without additional 
circumstances (e.g. madequate supervision). In particular, since the 
employer’s obligations will generally have to be performed by his 
servants, to find him liable where only one servant is involved (especi- 
ally where the servant himself has not been negligent) may come 
dangerously near to holding his liability is strict. Thus, an alternative 
direct action im negligence does not obviate the need to extend 
vicarious liability for assaults. 

It will not be easy to overcome the objection that the plaintiff is 
bemg encouraged to sue in negligence for something done inten- 
tionally. Certainly, it is not simply a matter of applying Pettersson,’® 
wherem the breach of duty to the plaintiff was collateral to the 
assault on another party. Nevertheless, where the assailant is under 
the direction of the employer or another of his servants?! the 
plaintiff might well argue that the employer has failed to discharge 
his duty of taking due and proper care to ensure that no harm comes 
to him during the course of his dealings with him *? and, it is argued, 
it should make no difference that the employee is not immediately 
supervised, Even so, despite the strict nature of the rule that a master 
has no defence to a charge of vicarious liability for negligence that 
he has taken reasonable care to select an apparently competent 
servant, we must not go so far as to hold him liable purely because 
he has selected the employee and has the power of dismissal. 

© e.g. Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. [1964] A.C. 465. Cf. 
Atryah, Accidents, Compensation and the Law (2nd ed. 1975), pp. 91-92. See now 
Dorset Yacht Co v. Home Office [1970] A.C. 1004; Anns v. Merton London 
Borough Council, The Times, May 13, 1977.’ 

® Liability arose from the particular circumstances of the case in Woyd ~v. 
Grace-Smith, supra, n. 28; Morris v. Martin, supra, n. 29 and Lakatosch v. Ross, 
supra, n. 58. 

10 Supra, n. 54. 

11 As in Pettersson, supra. A similar person was present in Deaton’s v. Flew, 
supra, n. 38; Daniels v. Whetstone Entertainments, supra, n. 80; Fontin v. Kata- 
podis, supra, n. 5; and would seem) in Griggs V. Southside Hotel Lid. supra, n. 
37; and in Cave v. Rit Motors Lid., supra, n. 7. Cf. Bredinsid v. Schultz [1975] 
3 W.W.R. 467, in which the intervention of the defendant hotel’s manager was con- 
clusive in placing a waiters assault outside the course of his employment. 

12 Cf. Rutherford v. Hawke's Bay Hospital Board [1949] 68 N.ZL.R. 400 
(N.Z.C.A.) in which one reason for not holding an employer liable for one em- 
ployee's assault on another employee was that the Board was not shown to have 
faled adequately to supervise the work or conduct of its employees. See also 


South Maitland Rathways Pty. Lid. v. James (1943) 67 CLR 496, H.C.A., which 
was distinguished in Rutherford, 13 Salmond, op. ctt. p. 464. 
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. Ultimately, the nature of the duty will depend on the facts of 
each case: e.g. the employee’s character, the nature of his work, 
the likelihood of assaults and whether or not the employer is or should 
be aware of particular facts which might arouse apprehension of an 
attack. In Daniels v. Whetstone Entertainments,“ for instance, con- 
sideration of the manager’s efforts to restrain the steward and order 
him back to work and the method by which English courts, at least, 
apply the maxim of res ipsa loquitur ** might well have provided the 
initial foundations of a case in negligence." 


Joint tortfeasors 

It is worth advising the plaintiff not to put all his eggs m one 
basket and to remind him that if an employer is vicariously liable 
for his employee’s torts, then his liability is joint and several. Thus, 
both the master and his servant may be sued. If they are both held 
liable, the plaintiff is entitled to complete recovery no matter how the 
loss is apportioned between the defendants.*’ If the former escapes 
liability, at least the plaintiff may recover some damages from the 
employee: im fact, if the latter has the strength of a trade union 
around him, his master might, in the interests of good industrial rela- 
tions, be induced to provide the financial means of satisfymg an 
adverse judgment, at least if the assault was in some way connected 
with the assailant’s employment." 


, l CONCLUSION 
Broadly speaking, two courses of action are canvassed to assist the 
victim of an assault in securing judgment against the party better able 
to pay damages. First, we should encourage the resourceful litigant 
and, where possible, call for greater versatility on his part when 
selecting his cause or causes of action. He should explore carefully 
the available routes by which the employer may be held liable 
and not restrict himself to pleading vicarious liability for assaults. 
Secondly, he should endeavour to persuade the court that the situa- 
tion with which it is presented calls for greater liability on the 
employer’s part. His efforts should be met by the court’s demand 





14 Supra, n. 80. 

18 Atiyah, Res ipsa loquitur in England and Australia (1972) 35 M.L.R. 337; 
Ward v. Tesco Stores Ltd. [1976] 1 All E.R 219. 

18 And it would not, it is submitted, be enough to say that because the steward 
had disobeyed the manager's injunctions be had to some extent repudiated his 
contract of service so as to relieve his master from Hability for him. Cf. [1962] 2 
Lloyd's Rep. 1, 4, per Davies LJ. 

1T As regards the efforts of an employer to recover contribution from a nogligent 
employes, compare the approach adopted tn Lister v. Romford Ice and Cold Storage 
Co. Ltd, [1957] A C. 555, ELL. with that in the later case of Morris v. Ford Motor 
Co. [1973] Q.B. 792, C.A. 

18 As to judgments against the employee alone for negligence, see Gore v. Van 
Der Lann [1967] 2 Q.B. 31, 36, per Salmon LJ. An employer will often be insured 
against losses arising from negligence, and different considerations may be involved 
in cases of assault. ° 
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for a higher duty on employers in connection with their relations 
with the public to take effective steps to ensure that no harm comes 
to them from their employees.'* This may take the form of imposing 
a greater personal liability on the employer or of a more extensive 
treatment of his vicarious liability. In any event, judges should take 
a broader view of the incidents of a servant’s employment*® and 
call for greater responsibility on the employer’s part for his employee’s 
conduct and for actions which he can reasonably contemplate *! on 
his servant’s part.*? The results would not only be im the interests 
of the public at large,** but might relieve some of the (perhaps only 
theoretical) obligations of an employee whose aggression arose, how- 
ever misguidedly, from the performance of his duties. 

It is not sought to impose upon the employer the obligations of an 
insurer ** and to make him liable for all assaults committed by his 
employee. The familiar problem of discerning whether the act is 
incidental to the employment or contemporaneous but distinct (i.e. 
“ personal ’’) will not be banished. As far as the law of tort goes, 
it is hoped that “ moral ” objections will be overcome and that any 
doubt will be resolved m favour of the plaintiff, the employee’s 
“individual ” liability being confined to the area of the criminal 
law. At least, the question of personal acts should be determined 
independently of the pervading influence of artificial devices such as 
whether the cham of events has been broken or whether the 
employee’s behaviour promotes disorder rather than order. 


F. D. Ross * 


Bi eg a gcc OOE cr RRL and i 
which an employee is ee OE ee ee 


oyee might 

ace a ear ae 
20 Cf. ee A the ‘‘ skylarking ” cases 
in the law of workmen’s compensation and in cases of deviation and taking meals 
during working hours. 
31 The search for a perfect verbal formula might spawn the type of discussion 
that arose in The Heron LI [1969] 1 A.C. 350 in relation to the rule in Hadley v. 
EAEE A aaa A The first task, however, is to secure a recognised 
extension of the master’s ltability. 
22 Even if Attyah’s suggested test of vicarious liability is wider than the authori- 
ties warrant (sco text to n. 49, supra), it is possible that the Hability he contemplates 
can be subsumed under a more enlightened application of the traditional test to be 
found in Salmond. 
23 Tt is worth noting from the reported cases that litigation has invariably arisen 
out of sitmatlons where the plaintif has been (or about to be) In some sort of con- 
tractual relationship with the employer. The basic problem does not so far seem to 
have wider ramifications. 
™ A course which McPhillips J.A. was careful to avoid in Jermings v. C.N.R. 
eee 

M.A., B.C.L., Lecturer in Law, University of Wales Institute of Science and 
Technology, Cardiff. 


LIMITATIONS IN CHOICE OF LAW PROVISIONS— 
A COMMENT 


In his interesting article, “ Choice of Law Provisions in Concession 
and Related Contracts,” * Mr. Brown discusses the legal effect of 
such a choice of law clause as, “ This agreement shall be governed 
by the law of Atlantis, save where such law is inconsistent with 
provisions of this agreement.” The kind of contract under discus- 
sion is one between a non-Atlantis mining company and the Atlantis 
government, providing for the company’s operations in Atlantis, a 
developing country. The rules of Atlantis law which might, in terms 
of the choice of law clause, be inconsistent with the terms of the 
agreement would include, as well as rules existing at the time 
when the contract was made, rules subsequently introduced by 
legislation, such as a statute providing for discharge of the contract 
on expropriation of the enterprise by the Atlantis government, or 
one invalidating a gold clause. The limiting words are included in 
the choice of law clause with the object of protecting the company 
against such legislation. The question of the-efficacy of such a 
limitation has however a wider importance. 

While it must be agreed that the limitation “ save where such 
law is inconsistent with provisions of this agreement” will not 
necessarily preclude the application of an inconsistent Atlantis 
rule, it is suggested that Mr. Brown goes too far in saying that such 
a limitation is nugatory. On the contrary such a limitation could 
reasonably be implied in every contractual choice of law clause. 
What the parties are saying is that although it is their intention 
that their contract should be governed by Atlantis law, it is not 
their wish that it should be applied to the extent of nullifying their 
agreement in whole or in part. Such an attitude by contracting 
parties is eminently reasonable, for parties contracting in good 
faith intend their agreement to be binding. A court should there- 
fore give effect to the limitation in the choice of law clausé, so that 
a provision of the law of Atlantis which is inconsistent with a term 
of the contract should not be applied merely for the reason that the 
parties have selected Atlantis law to be the governing law. 

There are no theoretical obstacles in English conflict to such an 
approach. If a term of the agreement is held to be valid and opera- 
tive, despite a provision of Atlantis law which invalidates or dis- 
charges it, it may be asked by reference to what domestic law the 
term is held valid and operative. Assuming that it is necessary to 
identify such a law,” the following analysis will serve. It is accepted 
in English conflict law that a contract need not have a single proper 





1 (1976) 39 M.L.R. 625, 638 ef seq. 
2 Soe (1974) 23 I.C_L.Q, at p. 2. F 
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law governing all issues which may arise.’ The choice of law clause 
under discussion should be interpreted as a choice of Atlantis law 
for issues other than the validity (which includes subsequent legis- 
lative discharge) of the contract. There is then no express choice of 
law on the issue of validity, so that the proper law governing that 
issue will be the law of the country which is most closely connected 
with the contract as regards that issue. If that law is found to be a 
law other than that of Atlantis, perhaps the law of the company’s 
country, by which the contract is valid and operative, the basis 
exists for upholding the contract. 

It by no means follows that an invalidating rule of Atlantis law 
cannot be applied in such a case, for it may well be that Atlantis 
is the country with which the contract is most closely connected as 
regards the issue of validity. It might be argued that the effect of 
the choice of law clause is that, whatever law governs validity, it 
shall not be any law which would invalidate the contract. The 
parties must therefore be taken to have impliedly chosen as the 
proper law governing validity the law most closely connected with 
the contract, but excluding any invalidating law. It is, however, clear 
from the English decisions that the inference that the parties must 
have intended a validating law to govern their contract, or any 
other indication of an implied choice of a particular law, may be 
outweighed, in the determination of the proper law, by the fact 
that the contract is more closely connected with some other law.‘ 

On this approach the position will be that, despite the valid limita- 
tion in the choice of law clause, an Atlantis invalidating rule will 
be applicable if the contract is most closely connected with Atlantis 
as regards the issue of validity. In deciding whether the contract 
is so Connected, the relevant factors to be taken into account, it is 
Suggested, are those indicating whether the case falls within the 
policy of the Atlantis rule and whether it would be unjust to apply 
the rule against a non-Atlantis party. No doubt where the pur- 
pose of the Atlantis legislation in question is to protect or promote 
the Atlantis economy, the case will be within the policy of the 
legislation. But where the Atlantis government is itself a party to 
the contract, and has agreed in the choice of law clause that any 
such legislation should not apply to the contract, a court could 
well decide that it would be unjust to apply the legislation against 
a non-Atlantis party who has contracted on that footing, with the 
result that Atlantis law would be held not to govern the issue. If, 
however, as is most likely, the case comes before the Atlantis 





3 Kahler v. Midland Bank [1950] A.C. 24, 42; Re United Railways of the Havana 
and Regla Warehouses [1960] 1 Ch. 52, 92; Re Helbert Wagg & Co. Ltd. [1956] 1 
Ch. 323, 340. 

4 British Sowth Africa Company v De Boers Consolidated Mines Ltd. [1910] 2 
Ch. 502; Royal Exchange Assurance Corporation v. Vega [1902] 2 K.B. 384; Com- 
D' Armement Maritime S.A. v. Compagnie Tunisienne de Navigation S.A. 
[1971] A.C. 572, 

š (1974) 23 LC.L.Q. at pp. 8 et seg. 
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court,* that court might feel constrdined by the wording of the 
legislation, or by its view of the requirements of Atlantis public 
policy, to hold that the legislation is applicable; whatever: the proper 
law might otherwise be. However that may be, it is undesirable to 
say that such a limitation in a choice of law clause is nugatory, thus 
requiring the application of an Atlantis rule to defeat the intentions 
of the parties even m wholly mappropriate circumstances. 
' A. J. E. JAFFEY.* 


CHOICE OF LAW PROVISIONS—A REJOINDER | 


Tae idea that a provision in a concession contract is nugatory if it 
seeks to limit the application of the proper law by reference to the 
terms of the contract itself is, no doubt, startling. There are cer- 
tainly a number of concession contracts, creating or regulating 
valuable interests, which contain clauses of this type, and it is right 
that lawyers, particularly academic lawyers, should look for a con- 
ceptual framework which can give some.meaning and effect to the 
words which .the parties have chosen. In his comment on my article 
Mr. Jaffey has undertaken this task but I find tho Tesult more 
courageous than convincing. 

‘Mr. Jaffey starts his analysis by making the point, about which 
there can be no dispute, that in the English law of conflict a, con- 
tract need not have a single proper law governing all issues which 
may arise. From that vantage point he draws the conclusion that 
the clause under consideration should be construed as a choice of 
Atlantis law for issues other than the validity of the contract: This 
yields a situation in which there is no express choice on the issue- of 
validity “‘ so that the proper law governing that issue will be the 
law of the country which is most closely connected with the con- 
tract as regards that issue.” In this context he then canvasses the 
possibility that the proper law might turn out to be the law of the 
mvestor’s country. 

Up to: this point I have no difficulty in following the argument, 
although it involves a construction of the clause which the Govern- 
ment of Atlantis would almost certainly find surprising, if not per- 
verse. However, if, on the ‘issue of validity, objective criteria are 
applied it is surely not open to question-that Atlantis is the country 
with which the contract has the closest connection. Mining conces- 
sions are normally granted within the framework of a scheme of 





s Or arbitrators required to deal with the case in the same way as a Atlantis 
court‘ would. (See' the arbitration’ provisions roferred t9 in: (1379) 92- MI.R. at D: 


628). 3 
* Senior Lecturer in Law, University of Exeter.- 
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rights and obligations laid down by statute, and if minerals in com- 
mercial quantities are found it is the law of the host country on a 
wide range of critical issues which is directly in point—royalties, 
taxes, exchange control, labour, safety, environmental protection 
and so on. 

-. Mr. Jaffey appears to recognise this difficulty and seeks to meet 
it by: introducing into his analysis a significant qualification. In de- 
ciding -whether on the issue of validity the contract is most closely 
connected with Atlantis it is relevant, he suggests, indeed perhaps 
decisive, to ask whether it would be unjust to apply against a non- 
Atlantis party a rule of Atlantis law which would have the effect of 
invalidating the contract. There are two difficulties about this: — 


(a) Logically, it is not easy to see why the injustice ''of n 
an Atlantis rule of law against a non-Atlantis national has 
any relevance if the task, as stated, is to find the country 
with which, on the issue of validity, the contract has the 
closest connection. 

` (b) If the problem is approached in the way Mr. Jaffey suggests 
it would not be possible to say at the time when the contract 
was signed what the proper law might be. Indeed (and I find 
the ‘notion bewildering) the proper law, at least on the issue 
of validity, would be volatile—liable to change from time to 
time in response to changes in the domestic law of the 
countries connected with the contract. 


Is there any authority for this approach? Mr. Jaffey cites 23 
I.C.L.Q. at pp. 8 et seq. This is, of course, an article by Mr. Jaffey 
to which it was perhaps discourteous of me not to have referred. 
In it he makes plain the difficulty he has in accepting the rule that 


article. He is engaged in a flight, not of fancy, but adventure, in 
which the proper law and the decided - cases ? ' have been left far 
hind 


ROLAND BROWN.* | 


by what ethical criteria should the requirements of justice be 
assessed. Suppose the original contract was unfair or had becomes so by reason of 


Of course, to say that the principle is that the 
covered by A EEE E be fs ae tie and 
jective reasons for applying an invalidating rule, 
selected the law containing: that rule to 
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3 eg. The King v. International Trustes for the Protection of Bdndholders 
[1937] A.C, 500 in which the House of Lords found that the proper law was the 


: , 
* M.A.(Cantab.) Hon. Dr.Jur. (Uppsala), ° Special ‘Adviser (Leian with: the 
Cemmonwealth Fond for Technical Co-operation. 


STATUTES 


ARMED Forces Act 1976 


Tae Army Act 1955, the Air Force Act 1955 and the Naval Dis- 
cipline Act 1957 must be renewed every five years. The Armed 
Forces Act 1976 does this subject to annual approval by both 
Houses of Parliament.’ The quinquennial review affords a regular 
opportunity to consider those Acts and to make amendments where 
necessary. 

The Act introduces changes in two main areas. First, the powers 
of a commanding officer m the Royal Marines, the Army and the 
Royal Air Force to deal summarily with a serviceman are in- 
creased.? This follows from a recommendation of the Select Com- 
mittee on the Armed Forces Bill of 1971 that the Ministry of 
Defence examine the proposals for increasmg these powers. 
Secondly, a new court, the Standing Civilian Court, is to be estab- 
lished to try those civilians subject to military law who commit 
offences abroad and a greater range of sentences is to be made 
available when civilians are tried either by the new court or by 
court-martial. 


Increased summary powers 

A soldier who commits an offence under the Army Act 1955 will 
first appear before his commanding officer. Depending on the 
seriousness of the offence and the status of the accused he will 
either be remanded for trial by court-martial or be dealt with sum- 
marily by the commanding officer. However, if the latter course is 
adopted the accused has the right to elect? trial by court-martial if 
the punishment to be imposed on a finding of guilt involves loss of 
pay or liberty. At the summary hearing the accused is not called 
upon to plead to the charge. There is no legal representation but 
he may cross-examine, give evidence himself and call witnesses in 
defence. 

There are between 1,600 and 1,800 Army (160 and 260 R.A.F.) 
courts-martial each year. In order to reduce the number and 
administrative burden of courts-martial, to provide for a speedier 





1 On the Second Reading of the Bill, it was proposed that the requirement to 
have the Service Discipline Acts renewed annually should be discontinued. Strong 
ee a E 

2 Tho powers of a naval commanding officer are 

3 Army Act 1955, aga Gooentn Regulations [1975] Chap 6 state: “if an 
accused has elected to be tried by court-martial his punishment is not for that 
roused to be cena 

4 Report of Select Committee, H.C. Paper 429 of 1975-76 (herelnafter S.C.), para. 
30. 90 per cant. of accused pleed guilty: Vol 913 H.C. Deb. col. 671. The Report of 
the Army and Afr Force Courts-Martial Committee (1946) Cmd. 7608 considered 
but rejected the institution of “ Miltary Magistrates’ to ense ‘the burden on 
courts-martial, ° 
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disposal and to avoid the stigma which attaches to a conviction by 
court-martial, the Act increases the maximum period of detention 
which may be awarded by a commanding officer from 28 to 60 days 
and the maximum fine from 14 to 28 days’ pay.” But these extended 
powers are only to be exercised if the accused does not dispute the 
facts, an abstract or summary of the evidence has been delivered 
to him and permission of higher authority has been obtained.* 

It has been argued’ that this extension of the powers of a com- 
manding officer runs ‘“‘ counter to current trends both in society at 
large and in the armed forces of our NATO allies,” that it removes 
important legal safeguards from an accused which would have been 
available if he had béen tried by court-martial, that it cannot be 
justifled by administrative saving, that it will not reduce stigma on 
the accused and that it is contrary to principles of natural justice. 
The evidence before the Select Committee, however, showed that 
this form of disposal was preferred* by the serviceman and that 
the right to elect trial by court-martial was a real one. As about 
one-third of all army courts-martial are for absence without leave, 
it was accepted by the Select Committee that this type of case was 
one which could best be dealt with by a commanding officer with 
increased powers. 


The Standing Civilian Court 

A civilian is liable to be tried by a court-martial outside the 
United Kingdom if he is subject to military law.” Section 70 of the 
Army Act 1955 imports all offences under the criminal law of Eng- 
land and Wales into the Army Act. A person will be subject to 
military law if he is a member of the civilian component (for 
example, an employee of NAAFI) or is a “person ‘forming part 
of the family of members of Her Majesty’s naval, military or air 
forces and residing with them or about to reside or departing after 
residing with them.” ?° Tourists (unless they come within the cate- 
gory stated above) are thus excluded from military jurisdiction; any 


š s, 5. See generally on the day fine, Thormstedt, The Day-Fine System in Sweden 
[1975] Cim L.R. 307. At a court-martial a fine is normally expressed in actual 
money terms: 28 days’ pay to the lowest paid private soldier is £13104: S.C. App. 
See a eee ee Committee 
ron eR ial GI on lp A EE ear experience is outlined by Capt B. 

Comment-Article 15 Pwrrishments (1971) 13 AFJ.AGL. Rev. 270. 

€ Role 11A introduced in S.I. 1977 No. 92. 

from Richmond 


ment 1959. For the history of trial of civilians by courts-martial see Weiner, 

Civilians under Miltary Jurisdiction (1967). At pp. 84-85 the author describes the 

fate (in 1775) of “ Winifred McGowan, a Retainer the Camp . . . accused of 

having stolen the Town Bull and caused him to be killed. The t 

Oe eg ee ge ee omer. vee eee ee 
be imprisoned for three months.” 

"910 gy aay ea 209 (2) and Sched. 5. 
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offences they commit, being offences against the local law; can only 
be tried in the loca] courts.1 To put the matter. in its proper con- 
text it may be pointed out that there are about 125,000 civilians 
abroad subject to military jurisdiction; 96,500 are with the British 
Forces in Germany, 54,800 of whom are the children of servicemen. 

At present Service tribunals can impose on civilians only impri- 
sonment ‘or fine. This is both limited and inflexible, particularly. in 
the case of juveniles. In Germany in. 1975, of the 316 juvenile 
offences reported to the Service police only two were disposed of 
by formal.disciplinary action, lack of appropriate or suitable powers 
being the main reason. To remedy this situation the Act provides, 
inter alia, for the establishment of a Standing -Civilian Court.” 
“The overall aim ...is... to deal with civilians in a manner as 
similar as possible to that which would have occurred in England 
and Wales.” 

The new court will be presided over by a civilian magistrate 
appointed from the staff of the Judge ‘Advocate GeneraL** Of the 
present judicial staff of five in Germany, '* two or three are expected 
to be authorised by the Lord Chancellor to sit as magistrates. The 
magistrate, like the stipendiary magistrate in the United Kingdom, will 
usually sit alone when dealing with adults, but for the trial of 
juvenile offenders under 17 years of age provision has been made 
for not more than two lay members to be added to the court. Suit- 
ably qualified members may not, however, be available. In such 
cases, rather than abandon the idea of assistance to the single 
magistrate, provision has been made for not more than two lay 
assessors to sit with him. These assessors will sit in a non-voting 
capacity and will advise: only on non-legal matters.‘* The Sovereign 
Base Area Court in Cyprus has -assessors and the system there 
appears to be working well. 

Section 7 provides that the court will have jurisdiction to try all 
offences committed by civilians outside the United Kingdom which 
a court-martial may try except offences under sections 57 of the 1955 
Acts (which deal with offences in relation to courts, mcluding the 
new court) and those offences which a magistrates’ court in England 
would be unable to try. However, the accused or any person: jointly 
charged with him has the right to elect trial by court-martial 
instead. The accused is to: be informed of this right in the prescribed 
manner before trial?’ Like the magistrates’ court in England, the 





11 Though certain offences are triable In England, wherever committed, e 
treason, murder, bigamy. See Archbold, Criminal Pleading and Evidence (39th od), 
paras. 192 ef seq. 

12 SJ. 1977 No. 89 provides for the establishment of these courts in two areas: 
Sea ae and Belgium and (b) Berlin. 


PA EEE n E court 

15 §.C., para. 362. 

oer ee S.I. 1977 No. 88, art. 58. 

17 Sched. 3 (4) SÀ. 1977 No. 88, art, 6 (1). The summons to the accused’ makes 
this clear: S.I. 1977 No, 88, Sched. 1, Pt. UI. si ° 
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new court may, under section 8, impose imprisonment for a term 
not éxceeding six months and a fine not exceeding £400, though in 
the case of consecutive terms, the aggregate is not to exceed 12 
months, The findings and sentence of the new court are not subject 
to confirmation, but are open to administrative review.’* There is 
also a right of appeal to the court-martial; an appeal against con- 
viction will take the form of a rehearing.’* A further appeal lies, 
with leave, to the Court-Martial Appeal Court.” 

A lay element has also been injected into the constitution of the 
court-martial when a Civilian is to be tried. Provision is made in 
section 9 for one civilian in the service of the Crown to be a mem- 
ber of -a district court-martial and not more than two such civilians 
as members of a general court-martial. 


New range of sentences 

The Act makes available to courts-martial and Standing Civilian 
Courts-a much wider range of sentences than is available at pre- 
sent. These eourts will be able to make the following new orders: 
(a) absolute and conditional discharge; (b) community supervision 
order—for offenders under 21; (c) reception order analogous to an 
English care order—for offenders under 17 7*; (d) custodial order— 
for offenders between 17 and 21—to a sentence of Borstal training 
or of detention in a detention centre in the United Kingdom; (e) 
compensation order; (f) order binding over a parent or guardian 
of offender under 17; (g) order for payment of a'fine or compensa- 
tion by a parent or guardian of an offender under 17. 

This increase in the range of powers should enable the new court 
(and a court-martial) to deal more effectively with juvenile offen- 
ders: A probation office, recently introduced in Germany by the 
Home Office, should ensure the availability of social inquiry reports 
to the courts and expert guidance to the supervisors appointed to 
oversee the running of the community supervision orders. 


Conclusions ` 
The rationale behind subjecting a civilian to court-martial juris- 
diction is that it is generally undesirable that he should be tried 
in the local courts. “ Public opinion at home is naturally aroused 
if a soldier (let alone a civilian) is subject to harsh procedures or 
punishment at the hands of a foreign court.” °° The position of the 


18 Sched. 3 (19) (20). Court-martial findings and sentence do not take effect until 
confirmed. 


19 Sched. 3 (18). 

' 28 Army Act 1955, s. 97 (4) Gntroduced in S.I. 1977 No. 88); Courts-Martial 
(Appeals) Act 1968, s. 8 (as amended by the Armed Forces Act 1971). See also 
the 1968 Act s. 8 (1) Gntroduced in the 1976 Act, Sched. 9 (16) ). 

21 For Regulations, see S.I: 1977 No. 87. 

22 Thi would enable the Secretary of State to authorise any local authority in 
England or Wales to receive an offender into its care The S.C. was advised that no 
more than four or five such orders a year were likely to be made. 

*23 Professor Borris (1969) 32 M.L.R. 35. 
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civilian component and dependants of United States Forces serving 
abroad is quite different. By a series ** of Supreme Court decisions 
since 1957, United States courts-martial are competent to try only 
service personnel and then (certainly within the United States) only 
if the offence is service-connected. In O’Callahan v. Parker * Justice 
Douglas expressed forcefully his attitude towards the court-martial: 


“ A civilian trial... is held in an atmosphere conducive to the 
protection of individual Tights, while the military trial is 
marked by the age-old manifest destiny of retributive jus- 
tice . . . Military law has always been and continues to bo pri- 
marily an instrument of discipline, not justice.” 


Ideally, civilian courts should be established to deal with civilians 
abroad. The Act purports to establish such a court but one which 
is geared to procedure of Service tribunals. The distinct impression 
is that of a subordinate court within the system of military courts. 

The jurisdiction of the new court is limited. A civilian is there- 
fore still triable by court-martial for serious offences and the 
uneasiness felt about his position in such cases remains unassuaged. 
Since the new court’s jurisdiction extends to civilians only, it can- 
not try cases in which a civilian is jointly charged with a service- 
man (as where a wife is charged jointly with her husband). In one 
respect at least the civilian’s position before the new court is 
better than his position before the magistrates’ court in England: 
before trial he is to be sent a copy of the available statements or 
précis of the evidence of prosecution witnesses.2* The limitations 
on a civilian court operating within the military system can be 
seen in the restriction of the jurisdiction of the new court to what 
may be regarded as the “‘ penal’’ sphere. It cannot exercise domes- 
tic or non-criminal jurisdiction. Since a court-martial has no juris- 
diction to suspend or endorse United Kingdom driving licences, 
nor has the new court. It is, however, likely that more powers * 
will be conferred on the court at each of the quinquennial reviews 
of the Act. The new court represents a half-way house between 
a court-martial and a fully civilian court outside the military system, 
and to this extent is to be welcomed. 

An underlying theme in the Act is to diminish the numbers of 
courts-martial, Estimates put to the Select Committee suggest that 
with the increase in the powers of a commanding officer to deal 
summarily with a case and the establishment of the Standing 


34 Reld v. Covert and Kinsella v. Krueger 354 U.S. 1; Kinsella v. Singleton 361 
U.S. 234; Grisham v. Hagan 361 U.S. 278. 

35 395 US. 258 (1969). See also Everett, Afittary Justice tn the Wake of Parker 
v. Levy (1975) 67 Mil.L.Rev. 1: “ the change of the [Supreme] Court's approach to 
military justice that hes occurred in the past five years b striking.” Aho Lt. H. 
Moyer Jr. ee Advantages over a Clvilan 
Defendant (1971) 51 MLL.Rev. 1 

26 S.I. 1977 No. 88, art, 3 (h). Seo [1976] CrimL.R. 397, Letter. 

home ae of nompenal powers, with the: concurrence of the German 
a r 
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Civilian Court, the number of courts-martial trials may be reduced 
by 10 per cent. From the military point of view these changes will 
no doubt be welcomed as they meet the arguments of those who, 
on the one hand, say that military justice does not sufficiently pro- 
tect an accused’s rights and also of those who, on the other hand, 
say that strict adherence to legal requirements undermines the very 
functioning of the military. 

P. J. ROWE 

S. G. M. JETHA 


REPORTS OF COMMITTEES ` 
` MATRIMONIAL ‘PROCEEDINGS IN Maaistaates’ “COURTS ` 


THE general matrimonial jurisdiction. exercised by the magistrates’ 
courts had its origins almost exactly a century ago in a measure! 
to protett the battered wife of the 1870s for whom the action for 
judicial divorce introduced in 1857 was a financial impossibility. A 
clientele drawn mainly from the poor, and reform of the jurisdic- 
tion after and in response to developments in divorce law are both 
features which persist today. The conclusion of McGregor, Blom- 
Cooper and Gibson, from a survey of matrimonial orders live on 
January 1, 1966, that the summary matrimonial jurisdiction was 
“used almost entirely by the working class and very largely by the 
lowest paid among them ” * was confirmed by the findings of the 
Graham-Hall Committee* and, despite the removal of financial 
limits on orders in 1968, endorsed by the Finer Committee’s own 
research.‘ 

As important as the lack of any general appeal to all income 
groups is the fact that the main business of the jurisdiction, whose 
function is now seen as that of making provision for marriages in 
temporary difficulties, has decreased dramatically in volume and in 
comperison with the number of divorce petitions filed m recent 
years. In 1971 when the Divorce Reform Act 1969 and related legis- 
lation came into force 66,225 petitions were filed by wives: in 1975 
this figure had increased to 97,902." A comparison with the sum- 
mary jurisdiction shows that the figure of 26,009 applications for 
maintenance orders by married women dropped to 20,993 in 1973 ° 
with a further fall to a provisional figure of 12,027 in 1975." The 
abolition of the fault principle and other anomalies may be suff- 
cient to meet the criticism that the magistrates’ jurisdiction was 
used primarily by the badly advised but the downward trend in the 
number of applications appears so marked that, even allowing for 
the effects of any reform, it is difficult to accept the Law Commis- 


2 3, 4 of the Matrimonial Causes Act 1878. 


cannot resolve their difficulties out of court as many of them do, proceed 
court. 
3 Report of the Committee on Statutory Maintenance Limits, Cmnd. 3857 (1968). 
974). 


procedure to all undefended petitions and the restriction of legal aid will 
® Ctvil Jodicial Statistics 1973. The volume of other business has also fellen: in 


T This figure has been obtained from the Home Office. The provisional figures 
for 1975 for affiliation and guardianship appHcations are 3,254 and 4,392 respectively. 
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sion’s optimistic assertion in its Report on Matrimonial Proceedings 
in Magistrates’ Courts that it is “ realistic to expect that the func- 
tion of the magistrates’ courts in a dual system will, to an increas- 
ing extent, be that [of a casualty-clearing station].” * 

The Finer Committee’s view that the characteristics of the juris- 
diction were too deeply ingrained to be removed other. than by 
wholesale reorganisation prompted its recommendations for the 
abolition of the summary matrimonial jurisdiction in its present 
form and absorption in a system of family courts. Noting the “ for- 
midable economic, administrative and practical difficulties” this 
proposal would involve and, indeed the Government’s refusal to act 
upon it, the Law Commission considered that an appraisal of the 
merits of establishing a unified institution, administering one system 
of law for all matrimonial needs, was beyond its terms of reference. 

Within this limited context the Law Commission has made pro- 
posals for reform of the substantive law and also recommended 
limited procedural change and the rationalisation of the jurisdiction 
over children. There are some significant innovations: lump sum 
orders, cautiously limited to £500, will be available for the first time 
to magistrates, as will powers for the direct physical protection of ‘a 
spouse or child in place of the toothless non-cohabitation order. A 
counter to the traditional emphasis and “ inherent disadvantage in 
the policy of English law in intervening only when a crisis situation 
has arisen ” ° is the proposal to remove the existing bar on the en- 
forcement of financial orders whilst spouses cohabit. It was récog- 
nised'** that this measure, coupled with the abandonment of the 
old common law standard governing the duty to maintain, would 
enable magistrates to make enforceable “housekeeping” orders 
for a maximum: period of six months. This proposal which, it is 
suggested, is wholly consistent with the function that it was envis- 
aged the jurisdiction would serve, contrasts oddly with the conser- 
vative reaction to suggestions that the machinery and welfare 
Tesources at the courts’ disposal could be better utilised to promote 
the reconciliation or conciliation of estranged spouses. The Law 
Commission’s view that “the primary function of any court is 
adjudication and while that certainly does not exhaust its functions 
a careful limit must be set to any functions going beyond adjudica- 
tion” ™ seems peculiarly restrictive when applied to a domestic 
relations tribunal, especially one whose role, it was confidently pre- 
dicted, would be to act as a “casualty clearing station” for 
matrimonial problems. 





Pes 
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The core of the recommendations is firstly a response to the criti- 
cism that the substantive law administered by magistrates is still 
largely based on the public policy of the latter part of the nineteenth 
century. In the case of the proposals involving spouses the scheme 
of the reformed divorce law is followed closely except in so far as 
the blueprint of the Matrimonial Causes Act 1973 is considered 
inconsistent with the objectives of dealing with family relations 
during a period of breakdown which is not necessarily permanent or 
irretrievable, and of preserving a marriage in existence wherever 
possible. Secondly there is the desire to remove anomalies in the 
patchwork of statutes which govern magistrates’ powers over 
children. Appendix 5 of the Report sets out the plethora of distinc- 
tions, now compounded by the provisions for custodianship orders 
under section 33 of the Children Act 1975, which exist in this 
jurisdiction. Particularly important here is the opportunity taken 
to deal with the anachronisms of the Affiliation Proceedings Act 
1957: 

The policy of rationalisation of overlapping jurisdictions, which 
is also recognised in the assimilation, so far as possible, of the 
principles governing the obligation to maintain in the divorce and 
county courts under section 27 of the Matrimonial Causes Act 1973 
and the proposals for the magistrates’ courts, is less successfully 
applied elsewhere. A wife requiring physical protection for herself 
and children will, if the Law Commission’s recommendations are 
accepted, be faced with a battery of opportunities. She will be able 
to apply to a magistrates’ court for a ““ personal protection order ”’ 
or on more restricted grounds for an “exclusion order,” to the 
county court for a non-molestation or exclusion order under the 
Domestic Violence and Matrimonial Proceedings Act 1976, to the 
High Court or Divorce County Court for an order in divorce pro- 
ceedings or, finally, although apparently it is not used in cases 
involving domestic violence,” to the High Court or county court 
under the Matrimonial Homes Act 1967. 


Financial orders and provisions for the protection of spouses and 
children 


The assortment of grounds in section 1 of the Matrimonial Pro- 
ceedings (Magistrates’ Courts) Act 1960 on which orders can be 
obtained and which have a strange ring in the 1970s, including com- 
pelling a wife to submit to prostitution, being an habitual drunkard 
or drug addict, conviction for various assaults, indecent and other- 
wise, and insisting on sexual intercourse while suffering from 
venereal disease, is to be replaced and the existing restriction on a 
husband obtaining a maintenance order except in limited circum- 
stances? removed. The three new grounds which are proposed 

12 Ibid., para. 3.27. It was for this reason that there was no recommendation for 


tes to be giren juridiction under the Matrimonial Homes Act 1967. 
13 s, 1 (1) @ of the Matrimonial Proceedings (Magistrates’ Courts) Act 1960. j 
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are that the respondent: (i) has failed to provide reasonable main- 
tenance for the applicant or for any child of the family, (ii) has 
behaved in such a way that the applicant cannot reasonably be 
expected to live with the respondent or (iii) is in desertion. The 
concept of desertion remains for lay magistrates to interpret, not- 
withstanding its technicality, both to provide some security for an 
applicant whose spouse is living apart, but still making financial 
provision, and because of its availability in the divorce jurisdiction. 
It is significant that not only will an applicant’s adultery cease to 
be an absolute bar for an order—a recommendation said to have 
been welcomed by all who commented on the Working Paper— 
but also that, without comment, it will cease to be a ground for an 
order. One result may be that if the unreasonable behaviour ground 
is interpreted objectively as in section 1 (2) (b) of the Matrimonial 
Causes Act 1973,™* the applicant relying on adultery as evidence of 
unreasonable behaviour in the magistrates’ jurisdiction may fail 
whereas paradoxically a petition for divorce under section 1 (2) (a) 
would succeed.” Acceptance of the principle of complete equality 
in support obligations was, despite some objections to the Working 
Paper’s proposals, a matter on which the Law Commission enter- 
tained “no doubt whatever.” ?* Husband and wife will therefore be 
“equal at the judgment seat” 1" in the magistrates’ court as 
elsewhere. 

The importance to be attributed to conduct other than adultery 
in determining quantum and liability for financial orders was a 
matter to which the Working Paper devoted extensive considera- 
tion. As a result of its consultations the Law Commission has 
rejected the inflexibility and injustice of proposals requiring that 
in all cases conduct should be completely disregarded or that there 
should be an entitlement to a minimum standard of maintenance, 
and recommended the adoption of a formula similar to the con- 
cluding words of section 25 (1) of the Matrimonial Causes Act 
1973. It would not necessarily be inconsistent in principle for the 
magistrates’ courts, dealing with marriage breakdown which is not 
irretrievable and not concerned with the redistribution of capital, 
to take a different approach from that in Wachtel v. Wachtel }* and 
to investigate and take into account conduct other than that which 
is gross and obvious in determining liability and quantum of orders. 
However, it must be the case that devoting resources to this sort 
of inquiry and encouraging the parties to engage in hostile recrimi- 
nations would be a retrograde step and one which is particularly 
inappropriate for these proceedings. Moreover the need for con- 
sistency in a lay jurisdiction requires the acceptance of the “ gross 


eee 
14 See the test of Ormrod J. in Pheasant v. Pheasant [1972] 1 All E.R. 587, 591c. 
15 e.g, in a wife-twapping case. 


17 See the comments of Scarman LJ. in Calderbank v. Calderbank [1975] 3 
All E.R, 333, 340c. A corresponding proposal is made for s. 27, M.C.A. 1973. 
° 18 [1973] 1 All E.R. 829. 
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and.obvious ” test.1* The other recommended guidelines ‘are simi- 
lar to those in section 25 (1) with modifications to allow for the 
fact ‘that the principal relief sought is not dissolution of the 
marriage. 

‘It is a further indication of the “law for the poor ” nature of 
this jurisdiction that, like section 4 of the Matrimonial Causes Act 
1878, séction 2 (1) of the 1960 Act restricts magistrates to an order 
for weekly payments of maintenance. The removal of this limita- 
tion is recommended and its replacement by a flexible power to 
order periodical payments for such terms and at such intervals as 
may be specified. The new power to order a lump sum not exceeding 
£500 7° must be seen in the context of McGregor’s and the Finer 
Committee’s findings of the orders made by magistrates. The former 
survey revealed that at a time when fhe statutory limit on orders 
for an applicant was £7 10s. per week no wife in the sample had 
been awarded the: maximum amount and only 1 per cent. had 
orders for £5 10s. and over ™; Finer’s assessment of orders made 
in April-June 1971 was that, despite the removal of maintenance 
limits, “For almost every size of family, the wife with an adjusted 
1966 ordér (to take account of inflation) would have been better 
off than under the order actually made in 1971.” 2* Nevertheless, 
a power to make this type of order which, it is proposed, should 
not be variable, but unlike the power to make lump sum orders 
under section 23 (1) (c) of the Matrimonial Causes Act 1973 will 
be available on: subsequent applications, is nevertheless a valuable 
one for the presumably rare case in which there is any prospect of 
its being paid. It was envisaged primarily as a means of providing 
an applicant with some comparatively modest sum to pay bills and 
other expenses arising from breakdowri. There is no proposal that 
magistrates should have power to ‘make an order for secured 
periodical: payments, The Working Party had rejected this extension 
not on grounds of principle but because there was no machinery 
in the magistrates’ courts to ensure that security is provided. 
Although there will presumably be even fewer cases than for a lump 
sum where the provision of security is a practical possibility, it seems 
regrettable that the opportunity was not taken to deal with the 
problems of enforcement that exist and to widen the appeal of the 
jurisdiction by an adaptation of the registration procedure under 
the Maintenance Orders Act 1958.” As a sidewind this might have 
facilitated the repeal of section 27 of the Matrimonial Causes Act 
1973 ahd the removal of the overlap in the two jurisdictions where 
there ‘is’ failure to maintain other than on breakdown of marriage. 





19 For evidence of the inconsistent approaches of different different magistrates’ courts, see 
the findings: of McGregor ‘ef al. on the wide regional variations in the number of 
non-cohabitation orders made, op. ctt. p. 65. 

20 Tt is recommended that that there ahould be power to alter thé maximum amount 
by Order in Council. 

21 Op, cit. pp. 80, 81. Tie amome aie. for onesie bn Tina 4d. 1966. 

23 Cmnd. 5629, VoL I para. 4.100. N2 
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This was considered by the Law Commission but rejected on. the 
ground: iiet omy under section 27. could secured provision ‘be 
ordered. .. 

" ‘Fo ensure consistency with the nione magistrates’ jesd endi 
incorporation of the -principle of equality and the ‘reversal of -the 
decision in Gray v. Gray *.is. recommended in section 27: adultery 
will cease to be an absolute bar although under the proposed new 
guidelines it will:be a factor to be'taken mto account. In. othef 
respects, with the exception of the unrestricted power to ‘order a, 
lump sum under section 27, there is close assimilation. of the two’ 
jurisdictions. The ‘last vestiges of the common law obligation. to 
maintain will be removed: liability will depend upon failure to pro- 
vide reasonable maintenance for an applicant'or. child. of the family 
and’ the existing’ requirement’ that: failure ‘to maintain' must be 
wilful will be’abandoned. There is at present. no’ restriction ‘on the: 
enforceability of ‘orders under’ section 27 ‘while parties "cohabit ¥ 
and somewhat 'strangély, unlike the proposals‘ for the inferior: juris- 
diction; it ist “suggested” that an ‘order ira ee after ‘six 
months’ cohabitation. =: `; c'n 1 . 

The recommendations iiad at. providing ' P O Aaa a 
violent spause reflect the generally:cautious approach:of this Report’ 
to‘ vesting magistrates with: new -powtts. Whereas` a threat of: 
violence ‘against an.applicant or child: will~be'a ground: for obtain- 
ing a “personal protection: order ” restraining a respondent from 
using or threatening violence, an act of violence, including violence 
against a third party when accompanied by threats: against -a’ mem- 
ber of. the family, or breach of a personal protection order will be 
required for an order excluding: a spouse from. the matrimonial 
home. The emphasis .is.on protection from physical violence and 
no power ,is recommended for magistrates to order a.respondent to 
permit entry.to the- matrimonial home. In comparison, the Domestic 
Violence and Matrimonial Proceedings Act 1976 gives the county 
court: an unfettered discretion. to. make: wider non-molestation’ 
orders and those for entry to and exclusion from the, matrimonial 
home.** Although in making these recommendations the Law Com- 
mission endorsed the view of the Select Committee on Violence. in- 
Marriage that the accessibility . of: magistrates’ courts and. the 
relative simplicity and cheapness- of. their proceedings were. an 
untapped and valuable resource to counter the problem of domestic 
violence, one of- the major criticisms of the. scheme of legal protec- 
tion accepted by that Committee was that injunctions were of occa-, 
sions “ not worth the paper they were written on ” *" because of the 
inadequacy of enforcement procedures. The efficacy of these and 
other powers to deal with threats and acts of violence „depends upon 

m [1976] 3 AH RR.225- - 

25 In Carat V. Carat [1955] 1 AIL ER. O4 a-t, ‘27 order- was ‘made, while tho 
parties were cohabiting. - oo ` 


26 es Oe PO Sen o5 ee a ee ed a Te ee 8 
>» 


1 HC 5334 1974275 V Vol. I, para. 45. 
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the right balance between the speed and simplicity with which orders 
can be obtained and enforced and adequate safeguards for a respon- 
dent. There is no provision in the Law Commission’s scheme corres- 
ponding to the power in the Domestic Violence and Matrimonial 
Proceedings Act 1976 ** to attach a power of arrest to an injunction 
which, in any event, is only exercisable if a spouse has caused actual 
bodily harm to an applicant or child. As for other orders for the non- 
payment of money in the magistrates’ courts enforcement of the pro- 
posed new orders will depend upon the threatened spouse making an 
application under section 54 (3) of the Magistrates’ Courts Act 1952 
and waiting after service of the respondent until the full hearing. 
Although in urgent cases it is recommended that it should be possible 
to obtain a personal protection order ex parte and from a single 
justice, the balance between spouses is maintained firmly on the side 
of a respondent in the case of an exclusion order. Despite the restric- 
ted grounds on which it will be obtained, and although there are 
recommendations that cases of this type should be dealt with 
urgently, it is proposed that an exclusion order should only be made 
after due service of a summons and after a hearing by a full bench. 
Finally, a notable omission is that these new powers will be denied 
to unmarried cohabitees and their children notwithstanding the 
express application of the Domestic Violence and Matrimonial Pro- 
ceedings Act 1976 to “a man and a woman who are living with each 
other in the same household as husband and wife.” ** 


Procedural reforms 


In addition to its recommendations for procedural reform and 
related matters including the introduction of a simple form of plead- 
ings and means questionnaire, the Law Commission considered the 
question of reconciliation. The responsibility which the magistrates’ 
“ casualty clearing station ” has under existing legislation to promote 
the reconciliation or conciliation * of estranged spouses is minimal. 
Whereas section 59 of the Magistrates’ Courts Act 1952 impliedly 
recognises that the court may request a probation officer or other 
Person to attempt to effect a conciliation,” it is accepted that no duty 
is imposed on the court in these matters and also that there is in 
theory no power to investigate them before a summons is issued and 
the parties confront each other in hostile proceedings. The Law Com- 
mission’s recommendations that the reformulated magistrates’ law 
should place on the courts the duties of considering the possibility of 
reconciliation, directing the parties’ attention to this, adjourning 

38 5, 2 (1). 

39 ss. 1 (2), 2 (2). 

30 See Cmnd. 5629, Vol I para. 4.288 for the Finer Committee's contrast between 
these two concepts: “ By ‘reconciliation’ we mean the reuniting of the spouses. 
By ‘ conciliation’ we moan assisting the parties to deal with the consequences of the 
established breakdown of their marriage. . .” 


168 Le by the Finer Committee as ‘reconciliation,’ Cmnd, 5629, VoL I, 
p. 176, n. 1. 
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proceedings if there is a reasonable possibility of reconciliation and 
requesting a probation officer to attempt to effect a reconciliation 
are the very least that could have been made. An opportunity, it is 
suggested, has been missed. Reform of the substantive law, proce- 
dure or of the structure of the courts cannot create a need which does 
not exist and turn an increasing number of petitioners from a liberal 
divorce law, but available resources should wherever appropriate be 
geared to assisting the spouses. There is a general consensus that not 
only are attempts through a court to reconcile the parties at the stage 
when they petition for dissolution of their marriage worthless, but also 
that the courts have a responsibility to use the facilities at their dis- 
posal, at whatever stage a matrimonial dispute is presented to them, 
to engender a constructive approach in the parties to the dispute 
itself and towards financial matters and problems of custody and 
access that will arise in the future.*? The Law Commission both ack- 
nowledged the success of informal procedures in certain courts 
where, for example, before the issue of a summons a meeting 
between the applicant and court officials is held with a probation 
officer in attendance and also referred to criticism that its Working 
Party had concentrated on persuading spouses to resume cohabita- 
tion to the exclusion of any consideration of conciliation.** The 
result is that “ applications courts ” of this type are to be encouraged, 
but no more, and that any conciliation function is ignored.** 


Reform of the jurisdiction over children 

Apart from its review of existing provisions for separate represen- 
tation of children, welfare reports and interviewing children them- 
selves, the Law Commission saw its major task in this section of its 
Report as the removal of anomalies in the various statutes under 
which magistrates exercise their powers and the necessity to bring 
these, where appropriate, mto line with the Matrimonial Causes Act 
1973 and the wider powers of the High Court and county courts on 
the grant of a principal decree. 

The inadequacies of the definition of “ child of the family ” under 
the Matrimonial Proceedings (Magistrates’ Courts) Act 1960 are well 
known; it is recommended that, as in the Matrimonial Causes Act 
1973, jurisdiction should be exercisable over, inter alia, any child 
whether or not a child of both the parties, provided that he has been 
treated (which does not involve knowledge of paternity) ** by both 
parties to the marriage as their child. Uniformity with the higher 


33 See Cmnd. 5629, Vol. I paras. 4.288-4.314, 
33 Report, paras. 4.11, 4.13. 


(Domestic z 
tion of the probation service with the family jurisdiction of the magistrates was 
thus making available to the courts skilled case worker, soctal 


seat aa and conciiators. 
as W. (R.J) vy. W. (S. J.) [1971] 3 All E.R. 303. 
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courts is also proposed in' the recommendations relating to the dura- 
tion of custody, care and supervision orders and the right to make an 
order de novo where a child is aged between 16 and 18. In future it. 
is proposed that, irrespective of whether magistrates are acting under 
the- 1960 Act, Guardianship Acts 1971 and 1973 or Children Act: 
1975, all these orders should be capable of subsisting until majority 
and that there should be no limitation (apart from the wishes of-a. 
child in appropriate cases)-in making a custody or supervision order 
where the child is jii a minor, or care order where he. is under the. 
age of 17.. ` 

One: problem alih fae exercised the courts in the gener shift 
away from parental rights‘and the application of the welfare principle 
enshrined in section 1 of the Guardianship of Minors Act. 1971 is: 
the consideration -that ‘should be given to:“ the unimpeachable 
parent.” ** The: need to compensate such a: parent by making a joint. 
or-split custody order or by awarding him sole: custody would now, 
it, seems, be an approach which ‘is- losing fayour.*’ Recognising the 
iHopicality of .divesting one- spouse of the equal-custodial rights pro-° 
vided by section 1 of the Guardianship Act 1973, the Law Commis-: 
sion did not favour the. suggestion that magistrates should. have power 
under the 1960 Act to make the form of:split order which gives one: 
spouse custody and the other physical care and control.** Their re- 
commendations for both matrimonial and guardianship jurisdictions’ 
will sidestep the inconveniences of this type of order and provide a 
workable scheme at the expense of the parent without physical care 
and control, Although magistrates will have an unfettered discretion 
to make orders regarding the “legal custody ” ** or access of a child, 
it is expressly provided that where legal custody i is given to a person 
the court may also order that the other spouse or nt shall retain 
rights other than the right to “ actual custody ” 9 of the child. In the 
event of a dispute there is provision for either parent (in practice the 
one without actual custody) to apply for its resolution under a pro- 
cedure similar to that in section 1 (3) of the Guardianship Act 1973. 


36 In’ Re L.: [1962] 3 All B.R.:1, Lord Denning MLR, when considering the posi- 
tion of a blameless parent, said (at p. 4) that “ Whilst the welfare of the children 
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Although guidelines are proposed for the 1960 Act in respect of 
the persons to whom financial orders for a child can be paid, they 
are sufficiently wide in practice to cover all persons, including the 
child himself, who are within the unfettered discretion of the higher 
courts under section 27 (6) (d), of the Matrimonial Causes Act 1973. 
In addition it is recommended that magistrates should have regard 
to factors similar to those in section 25 (2) and (3) of the Matrimonial 
Causes Act 1973 when making financial orders and that provisions 
under the 1960 Act for the duration of periodical payments orders 
and age limits for these and lump sum orders should be modelled 
on section 29 of the Matrimonial Causes Act 1973.4° The proposal 
that magistrates should in certain cases have power to make an order 
for the financial provision of adult children is reported by the Law 
Commission to have been favourably received. 

In one significant respect magistrates’ powers under the 1960 Act 
will differ from those available in the divorce jurisdiction. Although 
the general principle that a child cannot apply for maintenance 
otherwise than in the context of matrimonial proceedings between 
parents was not breached in the recent first instance decision in 
Downing v. Downing (Downing interviewing),*) the significance of 
the case lies in the fact that an adult child in receipt of full-time 
education was permitted to make an independent application for 
periodical payments in her parents’ divorce proceedings. The Law 
Commission has proposed, primarily to provide for the child who 
wishes to embark on a course of further education but in respect of 
whom no maintenance order is or will be in force at the relevant 
time, that a child over the age of 16 should himself be able to apply 
for variation of an existing order and that a child between the ages 
of 18 and 21 should have power to revive an order which ceased to 
have effect on his attaining the age of 18 or at any time within the 
two years preceding that age. Thus the limitations proposed for the 
inferior jurisdiction are that, an application can only be made to 
vary or revive an order in force at the relevant time and an upper 
age limit.*? 

Elsewhere the Law Commission’s proposals recognise the limited 
degree of independence which the law at.present affords a child m 
a matrimonial dispute between its parents. Whereas the success or 
failure of a complaint or the conduct of a spouse does not affect 
any order in relation to a child which the court may wish to make,** 
the enforcement and continuation of these orders generally depends 


40 There is already power in ss. 9, 10 and 11 of the Guardianship of Minors Act 
1971 to order periodical payments. It is proposed that the Hmited lump sum order 
should be available and that guidelines for the exercise. of powers be incorporated. 
There are corresponding recommendations for applications by a custodian under s. 
34 (1) (b) of the Children Act 1975. 


41 [1976] 3 All E.R. 474. 

43 There are similar proposals for orders under the Guardianship of Minors Act 
1971 and Children Act 1975. 
e 43 Matrimonial Proceedings (Magistrates’ Courts) Act 1960, ss. 2 (3), 4 (1). 
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upon the continuation of the dispute between parents. These prin- 
ciples will be carried forward to the new scheme; an order under the 
1960 Act will be enforceable while the parties cohabit but will lapse 
after six months. It is, however, specifically recommended that where 
an order for periodical payments is directed to be made to the child 
himself or a custody care or supervision order is made in favour of 
a third party, its continuation and enforceability will not be affected 
by the continuation or resumption of cohabitation of the spouses, 
unless the court otherwise directs.“ 

The opportunity taken by the Law Commission to propose reform 
of those aspects of the Affiliation Proceedings Act 1957 which were 
within their terms of reference will go some way to removing the 
continuing legal disabilities of illegitimate children. The Working 
Paper’s approach that in effect a marital breakdown occurred where 
a stable union with children broke up is reported to have attracted 
general approval.“* The recommendations that have been made are 
that there should be parity with the matrimonial and guardianship 
jurisdictions in respect of the financial relief which may be ordered 
in affiliation proceedings, the duration of orders and the power for a 
child himself in the restricted circumstances mentioned above to apply 
for variation or revival of an order. 

Further proposals for reform are to be expected: the Law Com- 
mission recognised in this Report that the substance and content 
of affiliation law were overdue for review and has started work on 
this subject. 

DAvID BRADLEY 


THE COMMITTEE ON THE FUTURE OF BROADCASTING ! 


THE auspices are not favourable. The Annan Committee was orig- 
inally set up when Mr. John Stonehouse was the Minister responsible 
for broadcasting. It was cancelled by the Conservative Government, 
but reconstituted in 1974. The major recommendations of committees 
on broadcasting have increasingly been rejected. In 1951 the 
Beveridge Committee? opposed commercial television, but it was 
introduced in 1954. In 1962 the Pilkington Committee °’ advised that 
the I.T.A. rather than the programme companies should sell the 
advertising time and plan the programmes, but this was not imple- 
mented, The mere existence of these periodic inquests is inhibitory. 
It has been plausibly suggested in the Press, for example, that uncer- 
tainty over what Annan might recommend influenced the decision 
of Thames Television not to proceed with plans to show the Sex in 





44 Ibid... 7 (1). 
45 There are similar proposals for the Guardianship of Minors Act 1971. 
46 Report, para 8.4. 
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Our Time: documentary series. Annan may be the last report of its 
kind, for the Committee has recommended a standing Public 
Inquiry Board to advise on broadcasting. 

The main recommendations have been widely reported in the 
Press. The fourth television channel, it is proposed, should be given, 
when the nation’s economy permits, to an Open Broadcasting Auth- 
ority which would act as a “ publisher ” for programmes made by 
the Open University, I.T.V. companies, and a variety of independent 
producers. All local radio should be put in the hands of a new 
authority, and should be financed mainly from advertising revenue.* 
The public service ideals which have dominated British broadcasting 
since the earliest days! are again affirmed, and the two existing 
authorities emerge relatively unscathed, though five members of the 
Committee favoured the splitting of the B.B.C. into separate organisa- 
tions for television and radio on the ground that a pluralist democ- 
racy would be best served by a greater pluralism of broadcasters.® 
Broadcasting is carried on in this.country within a framework of 
Hey Tee en ee ey een enna 
should be of interest to public lawyers. 


Government powers 

It is inevitable in modern developed countries that governments 
should assert some degree of control over broadcasting. Few would 
quarrel with the Government’s control in this country of matters of 
technical resources, for without it chaos could rule the ether. The 
national interest requires concern with financial matters too. 

An almost unique feature of British broadcasting is that govern- 
ment control has generally been limited to factors which do not 
affect programme content. This is a matter of practice rather than 
law, for the legal powers to interfere are there. The terms of the 
B.B.C.’s Licence and Agreement and the Independent Broadcasting 
Authority Act 1973 empower the Minister responsible for broadcast- 
ing (now the Home Secretary) to limit the hours during which broad- 
casting may take place, but in 1972 the Minister lifted the restriction 
until then in force. (It was temporarily reimposed for a period in 
1973-74 in the interests of fuel economy.) The new freedom of air- 
time has enabled viewers in some regions of the country to experience 
breakfast-time television, but financial circumstances have prevented 
the B.B.C. from exploiting it. 

The most important power over programmes enjoyed by the 
Minister is that of veto, by notice in writing, of any matter or classes 
of matter in programmes.’ Only five directions of a general kind 
have ever been given, and only two of these remain in force. One is 
a ban on subliminal techniques, imposed in 1964. The other, more 





4 This suggestion has attracted the most widespread adverse comment. 

5 Seo A. Briggs, The Birth ep cael alas € Cmnd, 6753, pp. 108-113. 

7T CL 13 (4) of the B.B.C.’s Licence and Acrosmeat and 3. 2 (3) of the LB.A. 
Act 1973. 
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important, was the direction in 1927 to the B.B.C. not to broadcast 
its own opinion on current affairs or matters of public policy. Section 
4 (1) of the I.B.A. Act 1973 contains a similar instruction. Thus the 
two Broadcasting Authorities are not allowed to editorialise in the 
way that newspapers do. The theory is that the greater number and 
variety of newspapers available ensure a sufficient range of views. 

The veto power could also be used to stop individual programmes. 
This has never quite happened. During the General Strike, Reith 
wished to broadcast on radio a manifesto drawn up by the leaders 
of all the churches but postponed the broadcast because of the 
Cabmet’s wishes rather than give Churchill the excuse he wanted 
for commandeering the medium.’ In 1932 Cabinet objections to a 
proposed radio talk by an ex-commander of a German U-boat 
mfluenced the B.B.C.’s decision to withdraw it. The cause célèbre of 
recent years was The Question of Ulster, televised by the B.B.C. -in 
1972. Fortified by 40 years of virtual independence, the B.B.C. felt 
able to withstand objections made by the Home Secretary, and threw 
down the gauntlet by declining to wader it. FOR Annan ee 
seems Bnet mn concluding *: 

. paradoxically, the power of the Minister to veto herons 
mission of a Progruna i gave the broadcasters ‘greater security 
from undue pressure than they would have if it were remo 

. If that responsibility is taken from the Government, it must 
be transferred to the Broadcasting Authorities: and how much 
easier it will be for a Minister to paint a picture of the devas- 
tating consequences, and how much more’ difficult for the 
Authority to stand out against his judgment.” 


An interesting point in connection with the veto power is that many 
items on current. affairs or news programmes are not described or 
revealed.in advance, so could not be banned unless under a general 
prohibition. No doubt Mr. Roy Mason has already taken the point. 


Responsibility for programme content 

The Governors of the B.B.C. and the members of the LB. A. are 
placed in the difficult position of having both to defend the public 
from the broadcasters and of having to defend the broadcasters’ 
independence from the Government and other outside interests. The 
Committee admits that this requires them to face both ways, but ‘does 
not consider that there is any inherent contradiction in their:role. 
It is recommended that ultimate responsibility should continue to lie 
with the Authorities, who are accountable to Parliament, for this is 
seen as a “ pragmatic solution to a complex problem [which] has 
stood the test of 50 years’ operation.” 1° 

But the Committee thinks that, while the system should remain 
the same-in essentials, the Authorities should censor less and censure 
more. The Authorities, of course, are charged with euler certain 


s See J. C. W. Reith, Into the Wind (1949), p. 109. 
® At p. 45. 1% At p.39? 
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legal: prescriptions as to content. But the LB.A. in particular, it is 
suggested, interferes too frequently in the preparation stages of 
programmes. We are told, for- example, that. that Authority inter- 
vened 10 times in nine months to check the legality (four times), 
good taste (thrice), or impartiality (thrice) of This Week pro- 
grammes. The Committee’s view is that private, or public criticism 
after the event should be the means of making displeasure felt, and 
that the members of the LB.A. or the B.B.C.’s Governors should 
see any programme in advance “ only in the most exceptional circum- 
stances.”.!! It is interesting to compare this view with the view of 
the law taken by the.Court of Appeal in Att.-Gen. (on the relation of 
McWhirter) v. 1.B.A.“ There the question was whether the LB.A. 
had’ complied with section 3 (1) of the Television Act-1964, which 
enjoined: | -.' >» Be i a ae 
.“Tt shall be the duty of the Authority to satisfy themselves 
'. that, so far as possible, the programmes broadcast by the 
.- | Authority comply with the following requirements, that is to 
~ gay—(a) that nothing is included in the ore which 
offends against good taste or decency or -is . to encourage 
or incite to crime or. to lead to disorder or to. be offensive to 
. public.feeling..."* 2, Ma 
When the late Mr. Ross McWhirter first went before the Court of 
Appeal seeking to prevent the showing of a programme (about the 
artist Warhol), his evidence, of the programme’s-offensiveness. was 
no more than a few items from the popular press reported in sensa- 
tional style. The Authority had approved the, programme for showing 
on the basis of reports from their staff, but without seeing it them- 
selves: In the court’s view this was not enough: | SE 
`“ They'should . , .' remember that such reports’ are only. evi- 
dence. If at any time credible evidence to the contrary effect 
to a staff. report becomes available, then they should look at 
_ the programme themselves and make up their own -minds.”’ 14 
The difference is only one of emphasis, but the Annan Committee 
would seem to: prefer that the legal duties placed on the Authority 
be less strictly construed, and that-the-role.of'its members be more 
like that of the Governors of the B.B.C.“ The change to less 
frequent intervention that the Committee would like to see is presum- 
ably one of practice only, for it would be hard to encapsulate the 
right: balance of the.relationship into legal form.. 


SATI ` 


Complaints against the Broadcasting Authorities 
The’ Committee found widespread dissatisfaction with the ways in 
which complaints: from the public were handled, and thought it 


11. Ibid. 12 [1973] 1 AN E.R. 689. 
'13 Now's. 4 (1) of the LB.A. Act 1973. ; 
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justified. Letters of complaint on general matters about programmes 
are answered, but often, apparently, in a cavalier fashion. Annan 
believes that these are proper matters for the Authorities to super- 
vise, and that the Governors of the B.B.C. and the members of other 
Authorities should hold public meetings in different parts of the 
country, so that their role as mediators between the broadcasters and 
the public interest should be more visible and they should learn from 
the salutary effects of public argument.?*. l f 
-~ There is a second kind of complaint, that from an affected party 
who claims he has been misrepresented or unfairly treated by a pro- 
gramme, or that his privacy has been invaded. ‘Here a quasi-judicial 
procedure is appropriate. Since 1972 the B.B.C. has had a Pro- 
grammes Complaints Commission composed of three independent 
personages. The LB.A.’s Complaints Review Board has less appear- 
ance of independence, being chaired by the I.B.A.’s Deputy Chair- 
man and consisting of members of its General Advisory Council and 
staff. An alternative course of action in some cases, of course, will be 
a civil proceeding in the courts. A troubling feature is that the broad- 
casting organisations purport to render that course strictly alterna- 
tive, and not additional. Thus the B.B.C.’s Commission requires a 
prospective complainant to sign an undertaking to the Corporation 
in this form: a 
“ In consideration of your furnishing the B.B.C. Programmes 
Complamts Commission with such information as they may 
reasonably require from’ you in connection with the complaint 
which I have made relating to your television/radio programme 
(title) broadcast on (date) and of your agreeing to publish any 
adjudication by the Commission arising therefrom. when it is 
made, I hereby release you, your servants and agents from all 
legal claims arising out of the matter of the said complaint.” 


The LB.A.’s body asks for written confirmation ‘that it is not the 
complainant’s intention to take legal action, in the case only of com- 
plaints where such action is at all likely. It seems that this practice 
of requiring waivers has been borrowed from the’ Press Council, 
which does the same. The practice has been defended mainly on 
the grounds of double jeopardy and the possibility that the process 
would be used (or, it may be, abused) as a testing ground for future 
legal action. These arguments were enough to convince the Younger 
Committee on Privacy that the practice was justified, both for the 
Press Council and in broadcasting.** The Annan Committee equivo- 
cated: while perceiving a need for the matter to be closely examined, 
it left this to the Royal Commission on the Press, which is reportedly 
considering the Press Council’s waiver. Consequently, in proposing 
a single Broadcasting Complaints Commission to deal with com- 
plaints against all the broadcasting authorities, the Committee left 





18 See pp. 54-59 and pp. 67-68. 
17 Seo H. P. Levy, The Press Council, 1967, p. 27. 
18 Cmnd, 5012, pp. 46 and 63. 
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open whether recourse to the Commission ou Voye waiver of 
legal rights.” 

Mr. Dipak Nandy, however, in his Note of Kesan a recom- 

mended that the new body should require'no waiver and argued 
further that such undertakings were legally unenforceable. Along 
with some other members of the Committee, he felt that a waiver 
was an agreement to-oust the jurisdiction of the courts and therefore 
void pro tanto on public policy grounds. This view may be doubted. 
While parties may not make a contract which provides that the courts 
will not have final jurisdiction over it,?! a party may contractually 
undertake not to enforce a potential legal claim.™ On signing the 
undertaking quoted above, a complainant has not entered into an 
agreement: which purports to be enforceable by any authority to the 
exclusion of the courts; he has simply waived a potential claim in 
return for co-operation in a voluntary procedure. . 
- But Mr. Nandy’s principal objection to the practice remains, As 
he argues, both sides gain by having complaints quickly processed 
by a cheap and informal method. Allowing a complainant final resort 
to the courts will: not substantially diminish this mutual advantage. 
Indeed such a prospect would act as an encouragement to the broad- 
casting authorities to give all reasonable satisfaction within the arbi- 
tration procedure. An undertaking by the complainant not to initiate 
an action until after the Commission’s decision would ensure at least 
his temporary commitment to an out of court settlement. A Broad- 
casting Complaints Commission with oversight over all spheres of 
broadcasting is a welcome recommendation. It should be implemen- 
ted without prejudice to any ultimate right to proceed in the courts. 


Democratisation 


Perhaps unfashionably, throughout the Report the Annan Com- 
mittee shows faith in the day-to-day processes of a democratic 
state: 


“the dialogue of a Parliamentary democracy—the pressure 
of constituents on M.P.s, the pressure of M.P.s on Ministers, 
the pressure of both on the Broadcasting Authorities and the 
vigilance of the Legislature in making it ‘hot for the Executive 
if a Minister exceeds the bounds decreed im this case not so 
much by law as by custom or convention.” ** 


Of course the efficacy of such pressures depends on the broadcasting 
authorities’ openness to debate and criticism. At present the authori- 
ties appoint a large number of advisory councils and committees, 


19 At pp. 59-60. 

ze At pp. 491-495. 

21 Baker v. Jones [1954] 2 All E.R. 553. 

22 Alliance Bank v. Broom (1864) 2 Dr. & Sm. 289; Calltsher v. Bischofsheim 
(1870) L-R. 5 Q.B. 449. The one exception fs a wife's promise not to apply to the 
court for maintenance: Hyman v. Hyman [1929] A.C, 601. 

e 33 At p. 52. This philosophy underties Chaps, 6 and 7 particularly. 
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some national, some regional, some specialised. This weak form of 
public accountability is rightly castigated by Annan as insufficient. 
The Committee’s remedy for the present remoteness of broadcasters 
is greater opportunity for public discussion. The Governors of the 
B.B.C. and members of other authorities are themselves told to 
take to the road and seek public views in open meetings. But the 
principal cure envisaged is the Public Inquiry Board, a standing 
body of five members, independent of both Government and the 
broadcasters. This Board, the Committee suggests,.should hold public 
hearings every seven years on the performance of each broadcast- 
ing authority, these inquests to be staggered. It would also address 
itself to ad hoc inquiries, such as the use of the fifth television 
channel which will become available some years from now. Its 
findings would be reported to the Home Secretary. There was some 
disagreement within the Committee about how far such a Board’s 
powers should extend and how it should be composed,™ but unani- 
mity as to its desirability. The proposed body is professedly modelled 
on the Canadian Radio and Television Commission, the workings of 
which impressed members of the Committee who visited Canada. 

Commitment to public procedures is less wholehearted when the 
Committee considers franchise allocation. The lack of legislative 
direction on commercial television franchise awards and the. breaches 
of natural justice which occurred over this. in 1967 have been 
trenchantly and aptly criticised. Annan’s recommendation,** that 
“a public hearing should form part of the normal. procedure for 
awarding contracts,” insufficiently reassures. 

In general, these steps towards heightening public accountability 
are to be welcomed. A more controversial form of democratisation 
would be a widened right of access." The Committee felt the force 
of this demand in the evidence put to them from some quarters, but 
were clearly fearful of turning broadcasting into a democratic Tower 
of Babel. This dilemma the Committee considered to be “ a powerful 
muddle,” and the combined wisdom of Professors Bernard Williams 
and Bernard Crick was requisitioned to disentangle it. Reassurance 
was at hand: 


“ There is a right to speak in a free democracy, but it does not 
follow from this that there is a right to be listened to.’ * 
The Committee left it at that. 
COLIN Munro 
G. R. SULLIVAN 


See pp. 66 and 69. aera : . - 
Norman Lewh, “ IBA Programme Contract Awards ” [1975] P.L. 317. 


“example, the Labour Party’s The People and the Media (1974). 
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NOTES OF CASES 


RULES AND PRINCIPLES AT THE WAREHOUSE 


On its face the recent decision of the Court of Appeal in Amalga- 
mated Investment and Property Co. Ltd. v. John Walker and Sons 
Ltd.’ might appear to be singularly unhelpful. For, not only does the 
court decline to consider whether Solle v. Butcher? is consistent with 
Bell v. Lever Brothers Ltd. but also it assumes that the doctrine of 
frustration applies to contracts for the sale of land.“ Despite its 
unpromising appearance the case provides evidence of four impor- 
tant ideas that lie underneath the veneer of the rules of mistake and 
frustration: (1) the Intention Principle (the intentions of the con- 
tracting parties ought to be respected)*; (2) the Distress Principle 
(the court ought to aim for a resolution of the dispute which will 
minimise the distress as between the parties); (3) the Security Prin- 
ciple (the primary -obligations of contracts ought not to be un- 
scrambled unless there are compelling reasons for so doing) *; and 
(4) the Consistency Principle (the established rules of law ought to be 
applied)." The facts of Amalgamated Investment were thus. The 
defendants advertised for sale—‘ for occupation or redevelopment ” 
-a site on which stood a large warehouse, On July 18, 1973, the 
plaintiffs offered £1,710,000 for the site *; the following day, the offer 
I I 
‘1 [1976] 3 All E.R. 509; [1977] 1 WLR. 164. 
a [1950] 1 K.B. 671. > 


3 [1932] A.C. 161. 
4 On the first point see [1976] 3 All E.R. 509, 516C and 519G; on the second 


T The existence of rules of law generates tlons—sometimes underwritten 
by the rules of preceden thus creates rights. So, where the established legal 
tule #s for the enforcement of promises, the disappointed promises can 


his 
legal rule protecting the promise, or under the rule of precedent protecting the legal 
rule). No doubt different levels are more or less appropriate pie kul this cares 
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8 fact this offer was mado by the plaintiffs in conjunction with another com- 
The contract was taken in the name of the plaintiffs. 
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was accepted subject to contract. On September 25, 1973, the con- 
tract was signed. However, the very next day, the defendants were 
notified that the property was about to be listed as being of special 
architectural or historic interest.* In fact the property was listed on 
September 27, 1973. With this brake on the property’s potential for 
redevelopment, the value of the site was but a fraction of the con- 
tract price.’* The question was whether the plaintiffs could escape 
from their contractual obligations. They argued two doctrines, com- 
mon mistake and frustration, neither of which succeeded before 
Plowman V.-C. The plaintiffs appealed. 


Common mistake 


LSE tree A ee E 
mistakenly “* believed that the property was suitable for and capable 
of being redeveloped.” ** The argument was not that the property 
was listed before the contract but that the building’s unconditional 
selection for listing on August 22, 1973, undercut the common 
assumption that the property was ‘“‘ ripe for development.” ™ 

Although the Court of Appeal was clear that this argument must 
fail its reasoning is not easy to identify. It does not for instance 
hang its refutation of the plaintiffs’ argument on the tempting peg of 
Bell v. Lever Brothers Ltd. nor for that matter on any recognisably 
rule-shaped peg. Since the judgménts do not turn‘ upon rules their 
pattern can be traced out only at the level of those principles which 
underpin the rules. Here, the judgments of Buckley L.J. and Sir John 
Pennycuick—Lawton L.J.’s judgment does not deal with the question 
of mistake—seem implicitly to adopt Ee Intention Principle.’* 

® Pursuant to s, 54 of the Town and Country Act 1971. 

10 Plowman V.-C. found as a fact that the valuo the property, so long as its 

was barred by the listing, was a mere £200,000. 


11 See [1976] 3 All BR. 509, 514. owman V-C. appo io have tackled the 
i ag m De i gr iM gt eg cg a ag ed 


Pp. : 
contractual silence ruos in the language ‘of the Intention Principle, ths 
by the Security Principle cannot be discounted, Cf. 


3 Ibid. at p. 515C. 13 Ibid. at pp. 515B dnd 519C and D. 
At [1932] AC. 161, 224, Lord Atkin said: “ A buys a 
B 


mated Investment. Not surprisingly then the plaintiffs in Amalgamated Investment 

ERS SA o aeann Soe V Butcher line of authority, see [1976] 3 AI 
5 

5 Although the judgments do not say explicitly that the parties intended the 

aa a a ei to fall on the plaintiffs, it is suggested that this is 
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Applying this principle, two factors pointed to it being the parties’ 
unexpressed intention that the plaintiffs should be bound notwith- 
standing the unconditional selection of the building: (1) the plain- 
tiffs having taken steps to ascertain whether the building was liable 
to be listed **; and (2) the suspicion that the plaintiffs would have 
willingly performed their side of the bargain if despite the uncon- 
ditional selection the building had not been listed." In this way the 
extremely powerful Intention Principle fell on to the defendants’ side: 
whether on the facts it should have done so, or whether in general 
it should be available to ride on the back of unexpressed mtention 
are matters for debate. 


Frustration 

Relying upon the “radically different ” rule in Davis Contractors 
Lid. v. Fareham Urban District Council?! Sir John Pennycuick 
dismissed the plaintiffs’ plea of frustration. Of course such an 
approach is not value-free. First, by applying the standard rule, the 
judgment meets the reasonable expectations of most lawyers; thus 
it satisfles the Consistency Principle and it avoids the injustice of 
what Rawls calls “ the failure of judges . . . to adhere to the appro- 
priate rules or interpretations thereof in deciding claims.” 1° Sec- 
ondly, by applying this particular rule, with its stiff test for frustra- 
tion,?* the judgment lends its weight to the Security Principle. 

Buckley L.J. opened this part of his judgment with a similarly 
formalistic gambit by citing Lord Radcliffe’s observation that “ it is 
not hardship or inconvenience or material loss itself which calls the 
principle of frustration into play.” *! Yet, with the plaintiffs at his 
mercy, Buckley L.J. appears to have abandoned his position and 
settled instead for a rule-free denial of the plaintiffs’ claim.” Here 


their burtben. For example, at [1976] 3 All ER. 509, 515J, Buckley LJ. sald: “It 
seer to me that it is no more fustifiable to point to [the date of unconditional 
selection] as being the crucial date than it is to point to other earlier dates or later 
dates. crucial date, in my judgment, is the date when tho list was signed” 
(em supplied). The yardstick here surely is the intention of the contracting 


16 As pert of thetr inquiries before contract, the plaintiffs—using a printed 
form—asked the defendants whether they were “aware of any order, designation 
or proposal [for listing].” The defendants answered in the negative on August 14, 
1973. pio Dainiai ee eee ge ern eee Ae 
search in the local registry of land charges. 

17 Ibid. at . 515F-H, Buckley L J. is at pains to underscore the point that uncon- 
ditional an administrative step leading to the ulttmate signature 
oe is (at doe Hot lead kerian? to liste, ADO, it should be noted that since 
the real gricvance of the pleintiffs was the listing rather than the preliminaries, and 
since the listing occurred after the formation of the contract, the plaintiffs’ mistake 

t was somewhat contrived. 

18 [1956] A.C. 696, 728. 18 Rawls, A Theory of Justice (1972), p. 59. 

20 The keynote perhaps of I ord Radcliffe’s jodgment is his warning—at es 
A.C. 696, 72) _that “Tf}rostration is not to be lightly invoked as the dissolvent of 
a contract.” 

21 [1956] A.C. 696, 729. 

32 It f true that Buckley LJ. talke—at [1976] 3 All E.R. 509, 516H-517A, and 
517F—about the absence of “ the necessary facts,” but these statements seem to 
be -little more than formal bookends. After all, if Buckley LJ. is simply applying 


t 
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we tan discern.a close parallel with Lawton L.J.’s totally rule-free 
judgment, for both judgments rely first upon the Intention Principle 
and then upon the Distress Principle. The former is evidenced by the 
heavy underlining of the fact that the plaintiffs must have known 
that there was a risk that the building might be listed at some future 
date. In other words, it was part of the contract that the plaintiffs 
should take the risk. As for the Distress Principle, Buckley L.J. said: 
“ Moreover, the plaintiffs have not yet established that they will be 
unable to obtain .. . ‘ listed building permission.’ So it has not yet, I 
think been established that the listing of this building has had the 
drastic effect which the figures . . . suggest that it may have had.” ™ 
In other words, to hold the plaintiffs to the contract would be to 
impose less distress upon the plaintiffs than would be imposed upon 
the defendants were the plaintiffs to be discharged from the contract. 

- One other point should be noted. Although the Security Principle 
appears only vicariously, through the rule in Davis Contractors Ltd. 
v. Fareham Urban District Council, its background presence is a 
serious obstacle to-the sort of case presented by the plaintiffs on 
both mistake and frustration.-Consider the following analogous situa- 
tion. A buys goods from B. Unknown to the parties, B’s supplier C 
has decided to reduce his prices. The following week A argues that 
the contract should be unscrambled. If we value security of trans- 
actions | we’ must surely be hardened to such vagaries of the market.** 


The soe etal parchouse 


~ Given that we no longer think of the Common: aw simply as “ 
set of timeless rules stocked in some conceptual warehouse Saale 
discovery by judges ” = we are naturally curious to discover what 
else’ is stocked in the warehouse.** Nor’ is this merely idle curiosity, 
for the rule operations which we s¢e in the courts surely are reflec- 
tions of the background values which we generally do not see. Hence 


Lord Radcliffe's test, why docs he speculate—ibid., at p. 517E—about the extent of 


materiel loss and within the test it is short of what frustration requires; minimising 
the plaintiffs’ loss may make the case look lest harsh but- within the rule such 
adjustment ts irrelevant. ` 

“a3 Ibid. at p. 517E; and similarly Lawton LJ. at pp. 518J and 519A. 

234 Although this is a seductive argument, and of course one which applies 
equally to the case of the disappointed vendor, it is not perfectly analogous to 
Amalgamated Investment. It is one thing to stand the risk of general price fluctua- 


disenchantment with Formalism (the “timeless roles” model) & two- 
fold: (1) we do not accept that the rules are comprehensive, self-selecting, and 
SAE Gee and (2) we do not think of the roles as exhausting the 
Jodictal matériel. It is this second point that we are concerned with, and here we 
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the importance of cases such as Amalgamated Investment which 
bring these values into the open. If we can’ map out the principles 
which lie at the back of the rules our Common Law Jurisprudence 
can profit in two directions: first, we can develop a more sophisti- 
cated model of Appeal Court adjudication *’; and, secondly, within 
specific areas, we can construct frameworks which- will facilitate a 
legal-political evaluation of particular decisions.** © 


ROGER BROWNSWORD 


PERCIVAL v. WRIGHT—PER INCURIAM 


WHILST the decision of Swinfen Eady J. in Percival v. Wright, 
has been a matter of controversy,? no court anywhere in the 
Commonwealth has yet expressly ventured to say that it was wrongly 
decided.’ That is before the decision of Mahon J. in the Supreme 
Court of New Zealand in Colernan v. Myers.‘ 

The facts of the case are complex, but here it is sufficient to point 
out that the plaintiffs, who were minority shareholders in a small 
private company, reluctantly sold out their shares to A. D. Myers 
who was the company’s managing director. This was pursuant to a 
takeover offer by Myers for the entire equity capital. Once Myers 
became the sole shareholder, be liquidated certain of the company’s 
surplus assets, and declared a capital dividend which more than re- 
imbursed his acquisition expenses. The ‘plaintiffs contended that their 
shares, and those of other shareholders, had been acquiréd’ by Myers 
at a gross undervaluation through a scheme and strategy by which the 
true’ value of the company’s assets had been concealed.’ . 


“a? In particular we can work on aa improved anslys’ Of judicial creativity, and 


a ee ae et ae GE ee ay ee ee 


hierarchical 
aa: beee a inania ar do different Gta ce minea aois teeceasa ieee 
mistakenly undervalued—tsoe 


y ‘ 

than overvalued?); (d) clarification of the idea that the doctrines exhibit a record 
of peaks and troughs; and (0) evaluation of the policy lines struck in these areas. 

1 £1902] 2 Ch. 421. 

2 See the comments of Lord Wilberforce [1967] J.B.L. 301, 307; and Loss, “ The 
Fiduciary Concept as Applied to Tradmg by Corporate Insiders im the United 
States ” (1970) 33 M.L.R. 34, 40. 

3 The correctness of the decision has invariably been assumed, seo, for example, 


author is grateful to Francis Dawson the Untversity of Auckland for supplying 
= transcript of the judgment 

5 The price at which the transaction had been effected had been agreed upon by 
a number of substantial shareholders who had sought mdependent professional advice 


2] 


472 THE MODERN LAW REVIEW “[Vol. 40 


The plaintiffs made a series of allegations against the defendants, 
none of which succeeded.* From the standpomt of this note the most 
interesting contention was that the contract of sale should be set 
aside, or damages should be awarded, on the basis of actionable 
non-disclosure.’ The Statement of Claim asserted that the defendants 
had been under a fiduciary duty, analagous to that of promoters,’ 
“to make full disclosure of all material facts,” and, in addition to 
specific items of information, the defendants should have disclosed 
“all relevant information in their possession having a bearing on the 
fair price of the shares.” 

Plamtiffs’ counsel was obviously faced with the decision in 
Percival v. Wright. It was argued that it was distinguishable on the 
facts, and that it reflected a view that was no longer currently 
accepted as to the standard of directors’ duties, and im any case it 
was wrongly decided. It was pointed out that no Commonwealth 
decision had expressly approved it.” Considerable emphasis was also 
placed on the American law which had developed from the Supreme 
Court decision in Strong v. Repide.'* 

The defence on the other hand sought to rely upon the fact that 
Percival v. Wright had never been questioned in any decided case. 
Whilst it was accepted that a director was under a fiduciary duty to 
the company not improperly to utilise inside information, there was 
no such duty owed to each shareholder individually.11 The defence 
also pointed out that Britain, Australia or New Zealand had not 
seen fit to reverse, by legislation, the rule established by Swinfen 
Eady J.“ Mahon J. thought that this was more likely due to the 





8 Erlanger v. New Sombrero Phosphate Company [1878] 3 A.C. 1218, and 
Gluckstein v. Barnes [1900] A.C. 240 and J. H. Gross, Company Promoters (1972) 
pter 


the Seo B. A. K. Rider, “ The Regul- 
Hong Kong” (1975) 17 Malaya L.R. 310; (1976) 18 
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profound problems of drafting, rather than any affection for the 
proposition in the decision. 

It is of interest to note the significance that the present court 
attached to the American law,’ which it thought was particularly 
useful in determining the materiality of the information. In a case 
of alleged non-disclosure Mahon J. thought that the fact that there 
was a reasonable possibility of inducement sufficed, and the question 
was objective.» The test in anonymous stock exchange transactions 
must be whether the undisclosed facts read in the light of objective 
contemplation would reasonably affect an ordinary investor, in deter- 
mining his choice of action. Of course the stock exchange investor 
must be regarded as only an unknown member of a class. Where the 
transaction is between ascertained individuals the test is different, and 
must involve: , 

Bea rear whether the undisclosed information would 

ly and objectively influence the decision of that identi- 
fied shareholder having regard to such matters .. a5 the known 
extent of his shareholding.” 1° 


The assumption of inducement is, however, objective. Applying this 
test in the present case the learned judge found that none of the 
alleged instances of nondisclosure had in fact been material: in one 
instance the information was already common knowledge, in another 
it was unccrtain as to its [ulfilment, and in all cases it was unrelated 
to the sale transaction. 

Returning to the initial question, as to the existence of a duty of 
disclosure, Mahon J. expressed the view that Percival v. Wright was 
indistinguishable.‘’ However, in the learned judge’s view the decision 
was wrongly arrived at, and should not be followed. Of course as 
‘the plaintiffs had failed to surmount the barrier of materiality the 
court’s view was obiter. In Percival v. Wright, Eve K.C. for the 
plaintiffs had argued that as soon as the directors commenced 
negotiations for the sale of the company’s undertaking they became 
trustees for sale for the shareholders collectively and individually. 
Swinfen Eady J. rejected this on the ground that, as shareholders 
were to be taken to know the powers of their directors, they could 
not assume without more they were not in the process of negotiating 
such a transaction.'* The present Court, thought that Swinfen Fady J. 
had mistakenly: 

13 Transcript at p. 88. A Special Committee under MacArthur J. appointed to 
examine company law reform in New Zealand recommended the adoption of the 


Australian provisions, Financial Report, p. 121. See also E. J. Wright, “ Insider 
ge Fg a a Securitles—Can We Leam From America? ” (1967) 4 N.Z.U._L. 


. 209. 

14 This is in contrast to the restrictive approach of Grant J. in Green v. Charter- 
house Group of Canada [1973] 2 O.R. 729, noted by Johnston (1973) 51 C.B.R. 677, 
esp. at p. 681. 15 Seo Spencer Bower, supra. (1st ed.), p. 16. 

16 Transcript at p. 87. 


Vor. 40 (4) 4 
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“not considered the further question whether the approach by 
the plaintiff shareholders to their shares to the rs did 
not create a fiduciary position of a more general kind in that 
the shareholders were now dealing with potential purchasers who 
alone had access to the knowledge of a material fact, which 
unknown to the shareholders controlled the value of the shares 
which they desired to sell.” * 
The learned judge then referred to the practice of the Courts of 
Equity in the latter stages of the eighteenth century “to intervene 
in any.case where there had been an abuse by one party of trust 
or confidence reposed in him by another.” *° Although the notion of 
trust has now becéme a specific term of art, Mahon J. thought that 
the creation of a fiduciary obligation is not conditioned ‘by the 
existence of settled categories of circumstances: In particular the 
categories of constructive fraud are not closed.*! The court placed 
a great deal of reliance on the decision of the House of Lords, m 
Erlanger v. New Sombrero Phosphate Company”, however, it is 
somewhat obvious that the relationship of a promoter and controller 
to his company is considerably different to that between a director 
and a shareholder. Nonetheless, Mahon J. expresses the view that: 


“ the essential basis of a breach of fiduciary duty is the improper 


aiant a ee os ce in 
him either by, or for the benefit of, the lamtiff. en one 
considers the relationship between the olders in a limited 


company and the directors entrusted with the management... 
it appears . . . that in any transaction involving the sale of shares 
between director and shareholder the director is the repository 
of confidence and trust necessarily vested in him by the share- 
holder, or by his legal status, in relation to the existence of 
information affecting the true value of those shares. I say this 
because a shareholder who is not a director has not in the 
absence of any special provision im the articles, any right to 
intervene in the management of the company . . .””™ 


Thus when a director enters into a transaction, whilst he is in posses- 





see for example Prentice, “ Insider Trading” [1975] C.L.P. 83, 84; Cowen, “ Com- 
pany » 2 Univ.TaLL.R. 361, 369; G. Morse, “ Insider Trading” [1973] 
J.B.L. 118; Parsons, “ The Director’s Duty of Good Faith ” (1964) 5 Melbourne L.Rev. 
395, 408 et reg.; Afterman, Company Dtrectors and Controllers (1970), p. 101; Yoran, 


2° Transcript at p. 92. In particular the court referred to Gibson Vv. Jeyes [1801] 
6 Ves. 278, and to Story on Equity (3rd ed.), at paras. 29, 213 and 308, and Snel! on 
Equdty (27th ed), at p. 545. See also Sealy, “Fiduciary Relatlonships” (1962) 20 
CLJ. 69. It is open to question whether the jurisdiction of the Chancery was as free 


A Study of English and Irish Law 
165 for discussion of the reluctance 
of the courts to countenance new equities or duties in the aree of disclosure. 
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sion of material inside information, he is in possession of informa- 
tion “which the shareholder is legally precluded from acquiring in 
the absence of consent of the Board.” Although there is no guidance 
in the decision, it is submitted that the same principle should apply 
where a director sells securities which results in a loss to the pur- 
chaser, on the basis of inside information. Certainly Mahon J. was 
pomting to more than just inequality of bargaining capacity.** In the 
present situation the director is placed in a legal advantage with 
regard to the information over the shareholder, and there arises in 
such a case a fiduciary duty to disclose “ any fact of which he knows 
the shareholder to be ignorant, which might reasonably and objec- 
tively control or influence the judgment of the shareholder in his 
decision in relation ” to the issue. Thus the present duty results from 
the director’s status and legal access to the information, whereas the 
American “ special facts” doctrine arises by virtue of the possession 
of certain types of information. Here the special facts are merely the 
evidentiary foundation to the plaintiffs claim. 

Given the length of time that Percival v. Wright had endured, 
Mahon J. accepted that it would not be sufficient reason to depart 
from it merely because he entertained different views as to the pro- 
priety of the conduct. However, the learned judge stated: 

“I reach the unhesitating conclusion that the decision in 
Percival v. Wright, directly opposed as it is to prevailing notions 
of correct commercial practice, and being in my view wrongly 
decided, it ought no longer to be followed in an im ed 
transaction where a director dealt with identified sharehol 3 


TES catback the don a desde ad 
where the parties were identified, thus essentially only in face to face 
transactions. It is eminently reasonable that : 
“ the liability of the director cannot be enforced in the absence 
of proof that he was capable in the specified transaction of com- 
pliance with the duty of disclosure.” ?* 


Surely the observations of Mahon J. in this decision must be of great 
interest to lawyers throughout the Commonwealth as insider trading 
is a perennial problem. On the other hand, whilst few could disagree 
with the courage and purpose of the present decision, it does espouse 
a novel and perhaps dubious approach to the problem.”’ There are 





44 Seo Lord Denning M.R. in Lloyds Bank Ltd. v. Bundy [1974] 3 All E.R. 757, 
and also Clifford Davis Management Ltd. v. W.E.A. Records [1975] 1 All E.R. 237. 


Goodwin v. A pass, „186 NERep, 659 (1933) 
27 The so called “ minority rule” in the United States is very similar to that laid 


Law.v. Law [1905] 1 Ch. 140. 
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a number of unresolved issues. Does the duty extend further than 
directors? Would it comprehend insider sellers? Could there be 
liability to both the company and the individual investor for the 
same transaction? Are damages available in such a cause of action? 
seas an appellate decision, and further illumination is required. 


Barry A. K. RIDER* 


CONFLICTING INTENTIONS IN CONFLICTS Law 


THE decision of the Court of Appeal in Z.R.C. v. Bullock + highlights 
the difficulties encountered in the law of domicile by the dilemma of 
the objective and the subjective factors as regards the ascertainment 
of a man’s real intentions. Further, it has disturbing implications in 
the context of the domicile of married persons. 

The case involved the determination of Mr. Bullock’s domicile 
between 1971 and 1973 for the purposes of income tax. Mr. Bullock’s 
domicile of origin was in Nova Scotia where he was born in 1910. In 
1932 he came to England and joined the R.A.F., he served in the 
R.A.F. until 1959 when he went into civilian employment in England, 
retiring in 1961. In 1946 he married an English lady, his present wife. 
Between 1946 and 1960 Mr. and Mrs. Bullock made several visits to 
Mr. Bullock’s father in Nova Scotia. Before he married, Mr. Bullock 
intehded to resign his commission at the end of the war and return to 
Nova Scotia, but his marriage in England did not allow fulfilment of 
this plan as Mrs. Bullock was not willing to move to Nova Scotia. 
Having unsuccessfully attempted to persuade his wife that they should 
live in Nova Scotia after his retirement, Mr. Bullock came to realise 
by 1966 that, since he was not prepared to insist that she should agree 
that they should live in Nova Scotia, he had to defer to her wishes and 
give up the idea of returning to Nova Scotia unless his wife happened 
to predecease him. From 1963 Mr. and Mrs. Bullock lived in a 
bungalow at Lyme Regis, owned by Mrs. Bullock, as their matrimonial 
home. Mr. Bullock retained throughout his Canadian citizenship and 
passport and never considered taking United Kingdom citizenship. All 
his property was in Canada and he made a will, drafted in Nova Scotia 
and appointing a Nova Scotian executor, which contained a declaration 
that it should be read, construed, and take effect under the law of 
Nova Scotia where he considered himself domiciled and where he 
intended to return and remain permanently upon his wife’s death. 

On these facts the Court of Appeal, reversing Brightman J.,* found 
that at the time in question Mr. Bullock had not acquired an English 
domicile, but retained his Nova Scotian domicile, because, in view of 
his intention to return to Nova Scotia in the event of his wife’s death, 
he did not intend to make England his permanent home for the 
purposes of acquiring a domicile in England. 

" The author has been much helped in the preparation of this note by discussions 


with Professor A. J. Boyle and Miss E. J. Hew. 
1 [1976] 3 All E.R. 353. 3 [1975] 3 All E.R. 341. 
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“ The question,” as Buckley LJ. it, in a judgment with which 
Roskil L.J. and Goff LJ. “can perhaps be formulated 
in this way where the contingency is not itself of a doubtful or 
indefinite character: is there a sufficiently substantial possibility 
of the contingency happening to justify regarding the intention to 
return as a real determination to do so on the contingency occur- 
ring rather than a vague hope or aspiration? ” ° 


The possibility of Mrs. Bullock predeceasing Mr. Bullock was, their 
Lordships thought, not unreal: Mr. Bullock was almost as likely to 
survive Mrs. Bullock as she was to survive him. Thus, in their Lord- 
ships’ view, the case before them should be distinguished from, on the 
one hand, cases where the intention to return was subject to “*... an 
event or condition of an indefinite kind (for example, ‘if I make a 
fortune’ or ‘ when I’ve had enough of it’),” * and, on the other hand, 
cases where the intention to return, although definite, was subject to 
an event or condition the likelihood of happening of which was so 
remote as to be unreal. 

It is difficult to accept the decision of the Court of Appeal with 
much enthusiasm, while there, seems to be considerable attraction in 
Brightman J.’s views. Of course, as Buckley L.J. said, if a new domicile 
is to be acquired “‘ the intention must not be to make a home in the 
new country merely for a limited time or for some temporary or 
special purpose,” * but, as Brightman J. pointed out, “‘It would, I 
think, be unduly cynical to treat the taxpayer’s home at Lyme Regis 
as ‘ fixed for a limited period’ or ‘ fixed for a particular purpose,’ ” ° 
as the Court of Appeal in effect treated it. Their Lordships in the 
Court of Appeal appear to have equated the case before them with 
the case, given by Buckley L.J. as an example of the situation where 
the intention to reside in the new country is not for an “ unlimited 
time,” of the man who moved there “ because he had obtained em- 
ployment there without knowing how long that employment would 
continue but without intending to reside there after he had ceased to 
be so employed.” ’ With all respect, however, this was to disregard 
the basic common sense considerations involved, for, as Brightman J. 
pointed out, “I find an equal difficulty in viewing the taxpayer’s 
probable return to Canada in the event of his surviving his wife as a 
* return to the land of his birth upon a clearly foreseen and reasonably 
anticipated contingency, e.g. the end of his job.’ ” * The distinction 
seems to be between an intention to reside in the new country per- 
manently unless a contingency, e.g. the death of one’s wife, happens, 
and an intention to reside in the new country only so long as a state 
of affairs, e.g. one’s employment, continues. The difference is not a 
mere difference of expression; it goes deeper, into the true nature of 
the mtention m question. In the former case the intention would be a 
present intention to reside in the new country for an unlimited time 
and only a future intention to return to and reside in one’s country; 


3 At p. 360. 4 At p. 360. 
„5 At p. 358. * At p. 552. 
T At p. 358, -8 At p. 552 
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in the latter case the intention would be a present intention not to 
reside in the new country for an unlimited time and a present intention 
to return to and reside in one’s country. In this context the crucial 
factor must surely be the nature of the state of things which keeps 
one in the new country, and it was, indeed, in this connection that the 
Court of Appeal failed, in the present submission, to place due 
significance upon the fact of Mr. Bullock’s establishment of his 
matrimonial home in England. 

Buckley L.J., while stating that the question involves the determina- 
tion of one’s “ permanent home,” was of the opinion that the establish- 
ment of the matrimonial home m England, although an important 
consideration in that respect, was not a conclusive factor. It seems 
difficult, however, to reconcile this view with the fact that matrimonial 
home normally signifies permanent home. It was this consideration 
that weighed heavily with Brightman J. who said: ~ 

“. .. the Crown submitted the proposition that, in the normal 
case, if the matrimonial home is permanently established in a place 
other than the husband’s place of origin and it is clear that the 
Matrimonial home will remain in that place throughout the sub- 
distende of the marriage in all foreseeable circunistances, then the 
place where the matrimonial home has been established becomes 
the domicile of choice of the husband notwithstanding that the 
husband may intend to revert to his place of origin in the event 
of his surviving the subsistence of the marriage. This is an 
attractive proposition because marriage is, or is intended to be, 
one of the most permanent facets of a person’s life. If a permanent 
matrimonial home is established in a Seg ure Sea it would be 
logical, and consistent with family life, for the law to the 
parties as domiciled in that notwithstanding that the husband 
may contemplate or intend returning to his place of origin if he 
outlives the marriage.” ° | 

Such an approach, far from being inconsistent with the principle of 
intention, would in fact enable the court to establish the real intentions 
of the propositus. To hold, as the Court of Appeal did, that Mr. 
Bullock was domiciled in Nova Scotia despite his establishment of his 
matrimonial home in England because he intended to return to Nova 
Scotia in the event of his wife’s death was not necessarily to give effect 
to Mr. Bullock’s real intentions regarding his permanent home. A 
man’s real intentions can only be inferred from all the circumstances 
of the case including objective realities as much as his subjective state 
of mind. Admittedly, Mr. Bullock maintained his contacts with Nova 
Scotia and intended to return there if his wife died, but as against this 
there was the paramount reality of his matrimonial home in England. 
Mr. Bullock may have intended in his own mind to return to Nova 
Scotia in the event of his wife’s death, but his real intention, in view 
of his, matrimonial home in England, and his only present intention, 
could well be said to be to have his permanent home in England. 

The holding that Mr. Bullock was domiciled in Nova Scotia was 


© At pp. 550-551. ° 
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unrealistic from another point of view. It meant, at any rate until 1974, 
that Mrs. Bullock was herself domiciled in Nova Scotia—a suggestion 
which, it is believed, would have greatly surprised her. No doubt, Mrs. 
Bullock’s domicile had to be that of her husband, but, it is submitted, 
in establishing Mr. Bullock’s domicile, and therefore Mrs. Bullock’s 
domicile also, the objective reality of her intentions could not be left 
out of consideration in so far as it was a crucial factor bearing upon 
Mr. Bullock’s real intentions. Since Mr. Bullock chose to bow to his 
wife’s wishes, the implication must surely be that his real intention as 
a husband, as distinct from his individual preferences, was to have his 
permanent home in England. If it were otherwise, the idea of marriage 
involving the concept of permanent home would be rendered meaning- 
less and we would be attributing an intention to Mr. Bullock which, 
in the light of his duty to consider, and his actual consideration of, 
his wife’s views, he could not reasonably have had. Regarded in this 
light Mr. Bullock’s intention to return to Nova Scotia in the event of 
his wife’s death would again be seen not as his present intention but 
as merely a future mtention. 

The suggested approach would, it is believed, promote the idea of a 
functional “ famity domicile ” founded on the unity of the family and 
its realities rather than on subjective individualistic elements that are 
inconsistent with it. If the suggested approach is seen as an encroach- 
ment on the. principle of the sanctity of a man’s subjective state of 
mind, it might be well to remember that what has been said is limited 
to the case of married persons whose real intentions cannot disregard 
the objective realities of their status. 

DEMETRIOS H. HADJIHAMBIS 


THE “Lump” AND SAFETY 

Few would disagree that “a spectre is haunting labour law, the 
spectre of self-employment.” ! These words written six years ago 
are equally applicable today despite attempts to eradicate some of 
the disadvantages of self-employment which accrue to workers, 
trade unions and the State.” A recent decision of the Court of 
Appeal in Ferguson v. John Dawson & Partners (Contractors) Ltd.’ 
highlights one of the major disadvantages of self-employment for 
workers. 

The facts of the case are simplicity itself. The plaintiff had been 
ordered by the defendant’s site agent to remove scaffold boards. from 
an unguarded flat roof. Whilst engaged on this task the plaintiff 
stumbled and fell 15 feet to the ground. He was seriously injured. 
Indeed, he was awarded over £30,000 damages by Boreham J. 
Whether the plaintiff bad been rightly awarded damages depended 


1 K. W. Wedderburn, The Worker and the Law (2nd od), p. 61. 
3 Seo Mordsiey (1975) 38 M.L.R. 504; Drake (1968) 31 M.L.R. 408; Clark (1967) 
30 M.L.R. 6; Phelps Brown Report 1968, Cmnd. 3714, noted (1969) 32 M.L.R. 75. 
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upon the oft-litigated question of whether he was employed under 
a contract of service or a contract for services. In determining 
this question a court or tribunal may find itself faced with a com- 
plicated legal document at the one extreme * and at the other a 
Situation such as the present case. Ferguson simply asked the site 
foreman if he could “ come along.” The latter replied that Ferguson 
could start on Monday but there were no cards and they were 
“working as a lump labour force.” The judge translated these 
words to mean (and the Court of Appeal reluctantly agreed) that 
both parties intended that Ferguson be “ a self-employed labour only 
sub-contractor.” The defendants argued that the resulting agree- 
ment was a single-term contract. It is suggested that such a conten- 
tion, particularly in the context of an employment relationship, was 
bound to fail. The court recognised that “the terms—even the 
essential terms—of a contract of the present nature would often 
not be spoken or written at the time when the workman is taken 

* This being the case, it is necessary for the court to fill in the 
missing gaps in the contract. 

First, the court will look to the existing practices of the particular 
trade, contractor or site.’ Secondly, it is permissible to look to how 
questions of rights or obligations were settled as they arose in the 
progress of the work. This, of course, is hardly a satisfactory 
method of determining the terms of a contract but is unavoidable 
in a case such as the present. Fortunately there was no conflict of 
evidence on this matter and the court accepted the evidence of the 
defendant’s site agent. w 

Having ascertained the terms of the contract, it had to be deter- 
mined whether it was a contract of service or contract for services. 
Today, it is almost trite to say that “the control test is vanish- 
ing.” * However, the courts are not prepared to abandon it entirely. 
“ Control will no doubt always have to be considered, although it 
can no longer be regarded as.the sole determining factor.” * In the 
present case (where the site agent told the workmen what particular 
work they were to do) control was, a pointer towards a contract of 
service. Control caused no problems in this case although it has in 
other recent cases which show some inconsistency. In Global Plant 
Ltd. v. Secretary of State for Social Services,* Lord Widgery C.J. 

4 The action was brought for breach of Reg. 28 (1) of the Construction (Working 
Places) Regulations 1966. By virtue of Rog. 3 (1) (a) a duty is only placed upon 
a contractor or employer of workmen in to any workmen employed by 
him. “ Workmen employed by him ” means persons who have entered into a contract 
of service with the employer or contractor. See Smith v. George Wimpey & Co. Ltd. 
[1972] 2 All ER. 723; [1972] 2 Q.B. 329; Graham (Maurice) Ltd. v. Brunswick 
(1974) 16 K.1.R. 158. 


ë See, e.g. Ready Mixed Concrete (South East) Lid. v. Minister of Pensions and 
National Insurance [1968] 2 W.L.R. 775; [1968] 1 All E.R. 433 (noted (1968) 31 


M.L.R. 450). © Megaw L.J. at p. 823. 
T Cf. Freedland, The Contract of Employment (1976), p. 15. 
§ Kahn-Freund (1951) 14 M.L.R. 504, 508. 
® Cooke J. in Market Investigations Ltd. v. Minister of Socal Security [1968] 3 
All E.R. 732, 738; [1969] 2 Q.B. 173. 
1¢ [1971] 3 All E.R. 385; [1972] 1 Q.B. 139. 
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stated that control was a factor which operated strongly in favour 
of the Minister’s decision that a man was employed under a con- 
tract of service. This was despite the fact that control was exer- 
cised not by the company’s representative but by a reperesentative 
of the customer, the site foreman. This approach of control by the 
customer being equated with control by the supplier of labour was 
not adopted in the earlier decision of Construction Industry Train- 
Ing Board v. Labour Force Ltd.“ Indeed it was treated as a factor 
of considerable weight in pointing to a contract for services. 

Once the control test is left behind courts and tribunals are forced 
to rely on an alternative rationalisation for their decisions. The test 
currently in favour goes under the various titles of the ‘‘ multiple,” 
“ mixed,” “‘ variable ” or “ realities ” test. Boreham J. and the Court 
of Appeal in the present case applied this test. However, the importance 
of the case lies in the decision as to the weight that should be given 
to the intention of the parties. Both parties intended that Ferguson 
be self-employed. It was certainly in the contractors’ interest that their 
workers be self-employed. The worker, on the other hand, wanted to 
lessen (or possibly evade) his tax liability. Should he be allowed to 
succeed in his argument that notwithstanding his desire to be self- 
employed he was in reality an employee? Lawton L.J. (who dissented) 
Clearly thought not: 

“ Maybe the law should try to save workmen from their folly; 
but it should not encourage them to change a status which they 
have freely chosen when it suits them to do so. In my judgment, 
It would be o to public policy to allow a man to say he 
was self employed for the purpose of avoiding the incidence of 


a but a servant for the purpose of claiming compensa- 
on.” 12 f: 


One has some sympathy with Lawton L.J.’s view but it is submitted 
that it does not stand up to close examination. Of course if a worker 
in Ferguson’s position was confronted with a claim from the Inland 
Revenue on the basis that he was an employee he would argue 
strenuously that he was not. But the important question is would he 
succeed in his argument? It is suggested that by adopting the approach 
taken by the majority such a contention would almost invariably 
fail. Previous decisions have held that the intention of the parties was 
a pointer towards the existence of a particular type of contract but 
was not conclusive. The majority were prepared to adopt this approach 
for the purposes of their decision. However, the majority preferred 
to disregard entirely the intention of the parties where the realities 
pointed to one type of contract. Megaw L.J. found “ difficulty in 
accepting that the parties, by a mere expression of intention as to what 





11 [1970] 3 AN ER. 220. 12 At p. 829. 
13 Lawton LJ. regarded the intention of the parties as the predominating and all 
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the legal relationship should be, can in any way influence the con- 
clusion of law as to what that relationship is. I think that it would 
be contrary to the public interest if that were so: for it would mean 
that the parties, by their own whim, by the use of a verbal formula, 
unrelated to the reality of the relationship, could influence the decision 
on whom the responsibility for the safety of workmen as imposed 
by statutory regulations should rest.” ** 

But, of course, the public interest does not dictate solely that work- 
men should be protected against their own folly as far as safety regu- 
lations are concerned. It should also dictate that the payment of, inter 
alia, income tax, national insurance contributions, redundancy pay- 
ments and unfair dismissal compensation should not be avoided by 
the adoption of a verbal formula, or influenced by the whim of the 
parties. It is implicit in the judgments of the majority that they 
regarded self-employment in the building industry as being in general 
contrary to the public interest. Just as earlier court decisions might 
have encouraged the spread of “ self-employment ” 1° so the present 
decision might start a move in the opposite direction. 

Thus we may ignore the intention of the parties when the reality 
of -the situation points to one type of contract. However, it is still 
necessary to determine what is the ‘‘reality’’ of the situation. To 
discover this the courts place reliance on the “‘ multiple” test." 
Although the test is the most satisfactory one so far propounded by 
the courts it does leave an undue amount of discretion with the deter- 
mining tribunal. Provided they purport to perform a balancing opera- 
tion towards the relevant factors their decisions cannot be effectively 
challenged.4 Megaw LJ. did not “propose to lengthen [his] judg- 
ment by examining afresh the criteria so fully discussed in so many 
cases ” 1° but it is a matter for regret that he did not do so. There 18 
a need for clearer guidance to.be given to courts and tribunals on 
the application of the multiple test. Of course,, it would be the height 
of folly to expect a court to lay down once and for all the factors to 
be taken into account, let alone the weight to be attached to each 
factor. : | 

Nevertheless, appellate courts should emphasise that when deter- 
mining this matter tribunals should not lose sight of the fundamental 
question, namely ‘‘is the person who has engaged himself to perform 








15 It might be argued that we should recognise that a person might be an employee 
for some purposes but not for others. Cf. Wedderburn, op. cdt p. 59. Rideout, 
extenstve modifica 


is relevant. 

16 Wedderburn, op. cit. at p. 58. 

17 The best definition of this test is contained in the Market Investigations Lid. 
v. Minister of Social Security case (above). s 

1a Appeals He in respect of points of law only. See Global Plant Ltd. v. Secretary 
of State for Health end Social Security [1972] 1 Q.B. 139, 154-155 (per Lord 


C.J.). 
19 At p. 824. 
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the services performing these as a person in business on his own 
account.” ! Primary consideration must be given to the economic 
reality of the situation. Did the worker risk his capital or have the 
opportunity to profit by the way he managed his work? If these con- 
siderations are kept to the forefront it will be harder for parties to 
“ conceal the true nature of an employment relationship behind phrases 
which superficially satisfy the requirements of a contract for 
services.” ™ 

What can at least be hoped for is that after the present decision 
we will not hear advanced some of the arguments accepted by the 
tribunal and court in the Labour Force case.*? In that case Cooke J. 
stated that “ the tribunal took account of the undeniable fact that in 
the building industry there are many self employed persons.” ** This 
surely begs the question. If the economic reality test was applied to 
many of these so called self-employed persons it would be found that 
they were in fact employed under contracts of service. Moreover even 
if it is accepted that there are many self-employed persons in the 
building industry it should not have influenced the tribunal in the 
particular case. Indeed they had earlier stated that an hourly paid 
worker had no opportunity to deploy managing skills and make money 
by so doing. 

Again, there was a term in the contract that the workman will be 
responsible for his own income tax returns and national insurance 
contributions. Fisher J. considered this a legitimate factor for the 
tribunal to take into account and “‘is a pointer in the direction of 
a form of contract under which the condition will be valid, rather 
than a form of contract under which it will be void and of no effect.” ** 
Such a statement would seem to run counter to the majority’s view 
in the present case and it is to be hoped that such arguments will be 
allowed to rest m peace. 

We can conclude by agreeing with Professor Wedderburn that 
“ there are few more baffling or important questions in labour law 
than how to allow the genuine practice of self employment and even 
labour only contracting without permitting it to be a legal device for 
evading laws passed to protect workers, for avoiding taxes, for destroy- 
ing industrial relations, and for encouraging management to attack 
trade union organisation.” * Parliamentary action is of course neces- 
sary (and long overdue) for dealing with the problems of the “ lump.” * 
In the meantime the present decision can be seen as a step in the 
right direction. 

PETER RUSSELL. , 


2@ Cooke J. in Morket Investigations v. Minister of Social Security [1968] 3 AJ 
E.R. 732, 737. 

31 Rideout, Principles of Labour Law (2nd eL), p. 7. 

23 [1970] 3 All E.R. 220. 

28 Ibid. at p. 224. ™ Ibid. at p. 226. 
25 Wedderbum, op. cit. at p. 67. 

26 Tho Finance Act 1971, ss. 29-31 and the Finance (No. 2) Act 1975 attempt to 
a E tax and social security deductions in the building 
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ALTERING THE RULES WHICH ALTER THE RULES 


A SOCIETY’S rule book provides in the relevant rule that 
“Alterations to these rules shall be made by the following 
procedure (unless validly altered) that is to say by such and 
Such a majority at a General Meeting, any alteration to be 
effective immediately upon announcement of a favourable 
vote.” 


At a properly convened General Meeting, an alteration to this rule 
is proposed, to the effect that there should be added to the end of it 
the words 
“ Provided that if within so many days after the date of this 
General Meeting or any other General Meeting at which an 
alteration is approved X people ask for a poll, the rule shall 
not be deemed to be validly altered if on any such poll less 
than Y per cent. of those voting are in favour.” 


At the general Meeting the alteration is carried by the requisite 
majority, but on holding the poll less than Y per cent. of those voting 
are in favour of the alteration. Has the proposed alteration, creating 
the new procedure for altering the rules, been validly made or not? 
If the old procedure governs, the alteration has been validly made 
and accordingly the new procedure governs. But if the new pro- 
cedure governs the alteration has not been validly madé and the old 
procedure governs. 

At this point it will be immediately realised that this is only 
another instance of the classic problem of the meaning to be attributed 
to concepts such as “‘ the class of those cldsses which are not mem- 
bers of themselves ” dealt with at length by Whitehead and Russell 
in Principia Mathematica.’ The best known of such problems is the 
Epimenides. Epimenides the Cretan said that all Cretans were liars, 
and all other statements made by Cretans were certainly lies. Was 
this a lie? The mathematical logician makes a very sophisticated 
approach to this problem. He takes the view-that when a man says: 
“I assert p and p is false ” the word “ false” is ambiguous and to 
make it unambiguous we must specify the order of falsehood; that if 
p is a proposition of the nth order, a proposition in which p occurs 
as an apparent variable is not of the nth order but a higher order: 
and hence Epimenides’ statement does not fall within its own scope. 
Common sense also reaches the same conclusion more simply by 
taking Epimenides to mean ‘‘ Hitherto each and every statement made 
by a Cretan has been a lie” and that all that has happened is that 
for once a Cretan has told the truth. So in the classic case the 
mathematician and the man of robust common sense can escape the 
paradox by coming to the conclusion that Epimenides’ statement does 
not fall withm its own scope. But the lawyer has no such means of 
escape. Almost every club or society with a rule book has some 





1 (nd ed.) pp. 60-63. se 
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rule for changing the rules. This is vitally necessary, for unless there 
is some such rule the club cannot even put up its subscription as 
fixed by the rules.” : 

The result is that rules for altering the rules are now part of every 
well-drafted rule book. The principal aim of such rules for alter- 
ing the rules is to alter the other rules. But it is quite inescapable that 
they also apply to themselves. The lawyer cannot play the mathe- 
matician and claim that there are some laws of a higher order 
than others. Nor can the lawyer appear in the bluff guise of the man 
of common sense and say that rules for changmg rules were never 
Meant to apply to themselves. This is for several reasons, amongst 
which we may notice (1) that few alterations to rule-changing pro- 
cedure do in fact end up with the highly contrived situation set out 
in the opening paragraphs, so there is no reason in logic for saying 
generally that rules for changing rules cannot apply to themselves, 
and (2) that very often the main rule for changing the rules is not 
the only such rule; other rules may well appear elsewhere in the rule 
book, dealing with such special matters as raising the subscription, 
and in altering those rules for altering the rules, the main rule ‘for 
altering the rules would not be altering itself but some other rule. 

Nevertheless the difficulties remain. How are they to be dealt with? 
It:is not the purpose of this note to propound a general solution. 
Its main purpose is merely to sound a warning that rules for altering 
the rules do give rise.to special problems. Its secondary. purpose is 
to grope falteringly a few steps in the direction of the mathematician. 
Rules for altering rules may not be laws of a higher order than other 
rules, but there is an excellent case to be made for giving them 
special care and consideration’ during at least two stages, namely 
(1) their initial drafting before adoption and (2) their interpretation 
after adoption. In all circumstances it must be carefully borne im mind, 
and never overlooked; that the rule does apply to itself, and hence 
it must never thoughtlessly be given an interpretation when applying 
it to changes of the other rules which it cannot sensibly be given when 
considered in relation to itself. 

The third purpose of the note is to illustrate the topic by refer- 
ence to the recent decision of the Court of Appeal in Re British 
Actors Equity Association, between British Actors Equity Associa- 
tion and (I) Marius Goring (2) Graham Hamilton and (3) Corin 
William Redgrave. In that case Rule 43 provided that “ Alteration 
to the Rules shall be made at an Annual General Meeting . . .” (and 
then the procedure, limited to notice, quorum and voting at the 
meeting, was set out). In terms the rule used the word “ shall ” and 
this could have been interpreted as constituting the rule the sole and 
exclusive code for rule changes. But provisions which are mandatory 
in the first instance and dictate the procedure which is then to be 
followed do not necessarily rule out other procedures on appeal, 


2 Harington v. Sendall [1903] 1 Ch 921. 
* 3 Unreported, October 27, 1976. 
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and Rule 34 provided by sub-rule (2) that “ Any Member or Members 
declaring their disapproval of any resolution passed at an Annual 
General Meeting ... can [with certain support] demand that a vote 
of the entire Association be taken on the resolution.” The Court of 
Appeal construed this as providing an appellate procedure in so far 
as an Annual General Meeting had passed a resolution for altering 
the rales, l 

That left the problem as to the position between the time when 
a proposed rule change was accepted by an Annual General Meeting 
under Rule 43, and rejected by a poll under Rule 34. Two possibilities 
were Clearly open, namely (1) that the Annual General Meeting 
immediately changed the rules, but that the poll changed them back 
again, or (2) that the Annual General Meeting did not change the 
Tules until a reasonable time for a poll had elapsed, the change never 
taking place if there actually was a poll and it proved unfavourable. 

The objection to the first construction is that if it were correct it 
would simply enable an Annual General Meeting to abolish the poll. 
It would also of course have enabled an Annual General Meeting to 
abolish any entrenched provision in the rules, such as those relating 
to Levies and Dissolutions. The objection to the second construction 
is that it must necessarily create a period of uncertainty as to when 
the time for appeal had gone by in any given case so that the rule 
change proposed at the Meeting could be considered valid. In coming 
to the conclusion that the second construction was the correct one, 
the Court of Appeal may have taken the view that the objections 
to the first construction were the greater. 

In taking that view the Court of Appeal may well have been 
influenced by recognition of the fact that rules for changing rules 
do apply to themselves, and also apply to other rules for changing 
rules found elsewhere: in the same rule book, so that even if the 
Cretan liar, paradox does not arise in the particular case concerned, 
nevertheless rules for altering rules must be considered and construed 
specially lest they give rise to other absurdities. 

ANTHONY WALTON 


JUDICIAL CONSTRUCTION IN DEEP WATER 


PrRrHaps the greatest difficulty in insurance law has always been to 
determine the precise coverage of a given policy. The broad judicial 
solution, common to all classes of contracts, has been to adopt canons 
of construction intended to point towards the true meaning of the 
words used. This process is highly developed, particularly in insur- 
ance, Professor Ivamy being able to list no less than 14 principal 
rules.* Unfortunately a large proportion are applicable to most fact 
situations but rarely do they produce a common result, thereby invit- 





1 General Principles of Insurance Law (3rd ed., 1976). | 
* Chap. 35, pp. 310-347. Numerous dicta are cited in support of each. | R 
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ing suspicion that the rulo used is justifying rather than formulating 
the decision. The recent decision of the Court of Appeal in Young 
v. Sun Alliance Insurance Ltd. illustrates the wide discretion open 
to the Courts. 

In 1972 damp appeared in the downstairs lavatory of the plaintiff's 
house. The cause was twice incorrectly diagnosed and by 1974 the 
floor was under three inches of water. Finally the true fault was 
traced and corrected, at a cost of £763. The plaintiff then claimed 
under his householder’s policy which granted coverage in case of 
“ storm, tempest or flood,” arguing that three inches of water was a 
flood. ` 

The court + unanimously held that the word “ flood” did not cover 
these facts. Shaw and Caims L.JJ. accepted that the word as used 
colloquially would include excessive water on a floor, but went on 
to decide that the context demanded some analogy with storm or 
tempest—what was required was some unusual manifestation of the 
phenomenon such as “a large movement, an irruption of water,” * 
or at least more than three inches of water on a floor eight fest by 
six. Lawton L.J. held that there was but one meaning and that 
involved an event “ violent or abnormal.” It is possible to argue 
indefinitely on the narrow issue of whether “ flood ” implies violence 
or depth, but the true significance of the decision is why the court 
disregarded its other options in favour of a “‘context’’® test. It is 
submitted that the court was not bound, as it clearly thought it was, 
to apply the test that it did. In fact three others were equally 
appropriate. : 

(a) “It is a well known principle of insurance law that if the lan- 
guage of a warranty in a policy is ambiguous, it must be construed 
against the underwriter who. has drawn the policy and has inserted 
the warranty for his own protection.” ° This basic statement of contra 
proferentem is equally applicable to a clause defining coverage.’° 
It is vital to note that the word “‘ flood” was acknowledged by the 
majority to have two meanings—its colloquial meaning, covering all 
unusual escapes of water, and its meaning in ordinary English, con- 
fined to an event involving ‘‘ some element of violence, suddenness 
or largeness.” |! However, given the ambiguity, neither judgment 
specifies why context was given priority.” 

(b) “The words of the policy are to be construed not according 
to their strictly philosophical or scientific meaning but in their 
Ooo mmm Io 


3 [1976] 3 AI E.R, 561. 4 Shaw, Lawton and Cairns LJJ. 
5 Shaw LJ. et 563. s Cairns LJ. at 564. 
T At 564. 8 Seo Ivamy at pp. 329-331. 


® Simmonds v. Cockell [1920] 1 KB. 843, 845 per Roche J. 
10 See eg. Harris v. Poland [1941] 1 K.B. 462. Young- is inconsistent to the 
extent that the Court in Harris refused to limit the word “ Fire” to large uninten- 


counsel 
to apply the contra proferentem rule but neither state their reasons for its ultimate 
rejection in favour of the contextual teat. 
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ordinary and popular sense.” 1° Despite the express majority finding 
that in the ordinary and popular sense of the word this was a flood, 
the court chose to subject the basic rule to its exception that words 
must be read differently if the context so requires. It is wrong to 
think that the court had to do so—in fact there is highest judicial auth- 
ority to the contrary. In London and Lancashire Fire Insurance Co. ~v: 
Bolands** a bakery, seeking to protect its cash office, took out a 
burglary and theft policy which excluded loss by “ invasion, hostilities, 
acts of foreign enemies, riots, strikes, civil commotions . . .” The 
office was subsequently held up by four armed men but the insurers 
argued that this fell within the legal definition of “ riot.” }¥ Counsel 
for the bakery pointed out that the word “riot ” was relatively new 
to msurance policies, deliberately inserted in a civil disorder context 
after the “‘ Gordon Riots.” The House of Lords nevertheless accepted 
the msurer’s argument. Lord Atkinson regarded the legal and natural 
meanings of riot as identical thereby rejectmg context, whereas 
Viscount Finlay held that irrespective of natural or contextual mean- 
ings the legal meaning should prevail.'* Acceptance of the former 
renders Young per incuriam, acceptance of the latter illustrates that 
context is of no particular or necessary significance. 

The above is not imtended to be a mere quibble about the appro- 
priate text. Rather it is mtended to demonstrate the impossibility of 
predicting which will prevail, thereby emphasising that more than 
interpretation of words is at stake in these cases. It is vital to discard 
hidden discretions in favour of an open and universal principle. 

(c) “the cardial rule of construction is that the intention of 
the parties must prevail.” *’ It is pointless to. search for a subjective 
common intention as the insurance policy as a whole is not normally 
the result of negotiation. The courts have thus adopted an objective 
approach but too often they have assumed that intention is expressed 
m the policy itself," which is most unlikely in any standard-term 
contract. The true answer must relate to the broad objects of the 
parties in entering the contract. As recently. stated by Lord 
Wilberforce **: 

“ No contracts are made in a vacuum: there is always a setting 
in which they have to be placed .. . In a commercial contract 
it is certainly right that the court should know the commercial 





13 Stanley v. Western Insurance (1868) L.R. 3 Exch. 71, 73 per Kelly C.B. 

14 [1924] AC. 836. 

15 Seo Field v. Metropolitan Police Recetver [1908] 2 K.B. 853. M. J. Kemble 1976 
W.LJ. 1133. ` 


17 Ivamy, p. 312, n. 20. 

18 It has regularty been held that it is not legitimate for a court to look beyond 
the written words for an unstated intention. See e.g. British Movietonsws Lid. v: 
London and District Cinemas [1952] A.C. 166. 

1® Reardon Smith Line v. Hansen-Tangen [1976] 3 All E.R. 570, 574. Cf. the 
comments of Buckley LJ. in Secretary of State for Employment v. ASLEF. 
[1972] 2 All E.R. 962, 972. i mo 4 
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purpose of the contract and this in turn presupposes knowledge 
of the genesis of the transaction, the background, the context, 
the market in which the parties are operating.” 


Both sides in Young had legitimate but legally irrelevant claims. The 
insured should have argued that: (1) his object in entering an insur- 
ance agreement was to buy insurance; (2) it was within his reason- 
able expectation ?° that the policy would cover all serious damage; 
and (3) the policy was taken out at the instigation of the mortgagee 
to protect its security and given the link between mortgagee and 
insurer, the insurer’s intention must have been to grant wide coverage. 
For its part the insurer should have argued that the policy was not 
“all risks’ and that it is insurance practice in householders’ policies 
to define expressly the risk and to calculate the premium on that 
alone. These vital issues were disregarded, as dicta of Lawton L.J. 
illustrate. ‘‘ This seepage of water through a rise in the water level 
was not violent, and it was not all that abnormal: it was the sort of 
incident which householders sometimes have to suffer.” °! There 
seems little point in msuring against remote contingencies rather than 
relatively common ones. 

The dangers of confining discussion to wording are readily apparent 
from cases such as Bolands.** However the clearest instance of judicial 
frustration of commercial objectives is the Australian High Court 
decision in Queensland Government Railways v. Manufacturers 
Mutual Insurance.** In that case a company engaged in erecting a 
bridge took out an all-risk policy which excluded liability for “loss 
or damage arising from faulty design.” Floods wrecked the work 
done but the insurers pleaded the exception. The court, in rejecting 
the claim on the policy, took the view that if the design had not been 
faulty the bridge would not have collapsed. Discussion was confined 
to a narrow attempt to define “ faulty ” and, inevitably, vital factors 
were ignored. Thus it was regarded as irrelevant that the flooding had 
reached the highest levels ever recorded, and that the policy covered 
“ all risks,” but the most serious omission was a failure to consider 
why the contract was made. On the construction adopted the policy 
could only apply where the design was so faultless as to be indestruct- 
ible, but insurance would then have been unnecessary anyway. 
Fortunately the English courts have refused to allow total failure of 
consideration by rejecting plausible legal interpretations in favour 
of commercial and common sense," but Young reaffirms the tradi- 
tional misguided approach to lesser cases. 


To oa o a M 
30 Seo Gerhardt v. Continental Insurance [1967] 1 Lloyds Rep. 380. Infra, n. 26, 
21 [1976] 3 Al E.R. 561, 564. 

33 The event which bad occurred was precisely the type of contingency that a 
burglary and theft policy would have been taken out to cover. 

23 [1969] 1 Lloyds Rep. 214. 

24 Seo Woolfall & Rimmer v. ae [1942] 1 K.B. 66—a condition in an em 
ployer’s liability policy required the employer to take ASEE precautions for 
E E at oe a se argument that this 

in- 
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The root of the matter is that insurance agreements attract the 
contractual rule that the express wording cannot be challenged. 
The clause in Young gave rise to a genuine dispute which could not 
be settled by traditional legal methods but demanded a broad view 
of the whole situation, yet it is only m exceptional circumstances 
that the common law authorises departure from what is written.7* 
If the courts are unable or unwilling to embark on the necessary 
investigation perhaps Parliament ought to stop the problem at source 
by making all risks policies mandatory. The consequential reduction 
of legal costs should offset too drastic a rise in the necessary 
premium. 

ROBERT MERKIN 


OPTIONS TO DETERMINE AND NOTICES TO QUIT 


Many leases contain options to determine which, if validly exercised, 
will determine the lease. early subject to any statutory protection of 
the tenant. In Carradine v. Aslam ? a lease for 21 years less three 
days from September 27, 1968, contained an option in either party to 
determine the lease after seven or 14 years on giving 12 months’ 
previous written notice. On September 6, 1974, the landlord’s solicitor 
served a notice stating that the landlord was exercising the option so 
as to determine the lease on September 27, 1973: this being a mistake 
for 1975.. Despite this the landlord obtained a declaration that this 
notice had determined the lease on September 27, 1975. Goulding J. 
thought: that options to determine and notices to quit were similar 
and the court would apply the test of what a reasonable tenant read- 


decmity in the policy would only have applisd where the employer already had 
common law 

25 Leff, “ Contract as Thing ” (1970) 19 A.U.L.R. 131:, . 

26 For specific examples of jodicial intervention in cases of unequal bargaining 
power, sec Waddams, “ Unconscionability in Contracts” (1976) 39 MLR. 369. 
Pore insurance examples are rare, outstanding decision being Gerhardt v. Con 
tinenta! Insurance’ [1967] 1° {Lloyd's Rep. 380 (Supreme .Court of New Jemey)— 

tn a bouseholder’s all riks policy excluding Hability for infury to a 
Aetna! seriat had o be of no effect ae" iconita, withi-the “slated conne 
of that person in the policy, and inconsistent with tho commercial object of an “ all 
rsks” policy. A “reasonable expectation of the insured” test was applied to 
sirike out the offending words. The only English attempt to delete a clause 
detracting from the object of the policy—by Sankey J. in Koskas v. Standard 


interpret “ unjust ” and “ unreasonable” narrowly. Nahayowsk! v. Pearl In- 
surance Co. (1964) 145 W.W.R. 662. It bas never: been snecosatally’ used ‘stice- ts 
original enactment in 1887. 

1 Seo Wetnburgs v. Radcliffe Paper Mills [1958] Ch. 437; [1957] 3 Al E.R. 633. 
2 [1976] 1 All E.R. 573, noted tn (1976) 40 Conv.(1-s.) 381. vor 
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ing the notice would understand by it, though it was maccurate. If a 
notice complied with the requirements of the option it would be 
valid: and in this case any reasonable tenant must have understood 
what the landlord meant. 

Since this matter is of importance it is necessary to see how far 
it is supportable in authority and principle. It is suggested that it is 
most questionable on both, essentially because it overlooks the 
distinction between mere ambiguities and slips. 

A typical statement of the law is that in Hill and Redman’: 

“ If possible, a notice to quit will be so construed as to make it 
effectual, ambiguities being construed so as to give the docu- 
ment validity and inaccuracies . . . being corrected . But 
when a notice names a specific date the court will not substitute 
a different date because that named was put in by a slip.” 


Further, a notice served purporting to exercise an option to deter- 
mine should be construed against the party serving it. 


Authorities on notices to quit 


Goulding J. reasoned from the authorities on notices to quit by 
analogy in Carradine v. Aslam.” They fall into two classes: 

(a) Cases where the court will resolve a genuine ambiguity in 
favour of validity. In Doe v. Kightley* a notice to quit was served 
before Michaelmas 1795 to take effect at Lady Day “‘ which will be in 

. 1795 ” (a slip for 1796). The court upheld the notice and relied 
on the second limb of it as mdicating futurity so that the date stated 
was ignored as being contained in a subsidiary part of the notice. 
The main part of the notice was thus good in itself; in effect there 
were two notices to quit in the same document. Doe v. Kightley ‘4 
therefore concerns at most the correction or ignoring of an ‘“‘ ambi- 
guity ” in a subsidiary part of a notice to quit. 

In Doe v. Smith*® a notice to quit failed to determine a yearly 
tenancy within six months from its service (it was served too late) 
but it was held effective to determine the tenancy at the end of its 
second year as it contained the following words: “or at such other 
time ... as your present... holding... . shall expire . . .” This is 
distinguishable from Carradine v. Aslam?’ as being another case 
where the landlord serves two notices to quit—one being an insur- 
ance policy in case the other is held bad.‘ l 

(b) Cases where the notice states the wrong date: in general it is 
bad.‘ In Doe v. Lea * (mentioned in Carradine v. Aslam *%) a yearly 


3 Law of Landlord and Tenant (16th ed.), pp. 499-500, citing inter ala Doe v. 
Kightkey and Doe v. Morphett (infra, nn. 4 & 11). 

4 (1796) 7 Tem Rep. 63. ë (1836) 5 Ad. & E. 350. 

€ In Wride v. Dyer [1900] 1 Q.B. 23 the Divisional Court appear to have approved 
Doe v. Smith (n. 5) but see now Hankey v. Clavering (n. 17, infra); in any case 
such an approach js unfair on the tenant unless be can make sense of one of tho 


T See Phipps v. Rogers [1925] 1 K.B. 14—a notice to quit “ on the earliest day 
Jor tenancy can legally be determined ” held bed. s (1809) 11 East 312. 
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tenant holding from New Michaelmas received a notice to quit with 
a date of termination at Old Michaelmas. This gave him over six 
months to quit but was held bad.” Therefore, the correct date of 
expiry must be stated in the notice.** Also, in Doe v. Morphett |Y 
(where there was a yearly tenant from Martinmas to Martinmas) a 
notice to quit was served on October 21, 1842, to expire on May 13 
next or on such day as the “current year ” expired. This was held 
bad. In the first place the current year ended in November 1842. 
That being so Lord Denman C.J. refused to strain the notice and 
the whole court disagreed with Doe v. Culliford 1° where there were 
dicta to the effect that if the tenant understood the notice it was 
good. In view of the attitude of the court in Doe v.'Morphett' the 

reliance on: Doe v. Culliford 13 in Carradine v. Aslam’ is 
questionable. : 

Certainly the notice to quit cases afford little support for Carradine 
vy. Aslam? since they distinguish clearly between the correction of 
ambiguities and slips as to date, it being plain that the latter are 
fatal. 

Does Carradine v. Aslam * fare any better under the authorities on 
options to determine? On the one hand it is the case that notices 
under such options must comply with the formal requirements in the 
lease: thus the date of termination must be correct.** On the other 
hand trivial errors may be ignored. 

In Cadby v. Martinez '*. (mentioned in Carradine y. Aslam >) there 
was, a 21-year lease from Michaelmas 1823 with an option in the 
tenant to determine it on six months’ prior written notice after the 
end of the seyenth or 14th year. The 14th year (in issue) would end 
on September 29, 1837. The tenant’s notice gave as the date of ter- 
mination June 24, 1837, “ agreeable to the covenants.in the lease.” 
In an action for rent due for the quarter to mber 25, 1837, the 
defence was that the notice had ended the lease on September 29, 
1837, but the court set aside a verdict for the tenant on the issue of 
the validity of the notice, Lord Denman C.J. insisted ** on strict 
compliance with the lease. In view of -the unilateral nature of such 
options, this seems correct, and it found favour in the Court of 
Appeal which decided Hankey v. Clavering,’ a case where the 
lease was for 21 years and the option was bilateral. The landlord 
served a notice purporting to terminate the lease after the seventh 





* Ibid., 315. ) 

10 But for a notice to quit “ on or before” a certain day, see Dagger V. Shepherd 
[1946] K.B. 215; [1946] 1 All E.R. 133 (valid). 

11 (1845) 7 Q.B. 577. 

13 Ibid., 579-580. 

13 (1824) 4 Dow and Ry. 248—of most doubtful authority after Doe v. Morphett 
(supra, n. 11). 

té Tt it dose so comply, then soo Westminster Coxi v. Holmes [1941] 2 AN E.R. 
543. 

ae Y na 

=. 726, 


17 [194] 2 EB, 326; [1942] 2 AN E.R. 311. T 
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year but unfortunately for him it stated that the date of termination 
was to be December 21, 1941: the correct date was December 25, 
1941. Not surprisingly, the notice was held void: it had got the date 
wrong and that could not be mended. 

The facts resemble those in Carradine v. Aslam? save that the 
date of termination given in that case was a date which had already 
passed by the date of service of the notice. But the more mistaken 
the notice, surely, the less likely ought it to be held valid. 

In Hankey v. Clavering " there is a statement by Lord Greene 
M.R. which appears precisely to cover cases such as Carradine vV. 
Aslam ? and it is worth setting it out: 

“Notices of this kind . .. are documents of a technical 
nature ...if they are in proper form they have of their own 
force without any assent by the recipient the effect of bringing 
the demise to an end .. . It is perfectly true that in construing 
such a document . . the court in case of ambiguity will lean 
in favour of . _ validity . . but I dissent entirely from the pro- 
position that, ‘where a document is clear and specific on a 
particular matter, such as that of date, it is possible to ignore 
the inaccurate reference and substitute a different date because 
it appears that the date was put in by a slip ... however much 
the recipient might guess... that this was a mere slip, it would 
not cure the defect.” 1 


In Carradine v. Aslam ° these words were by-passed by a reference *° 
to earlier cases (mentioned above) which relate to ambiguities and 
therefore in no way affect the words quoted. 

It is suggested that it would be a misdescription in any event is 
describe an error as to date as a trivial error on the same level as 
cases such as Frankland v. Capstick °?! where a notice under section 
70 of the Agricultural Holdings Act 1948 got the Christian name of 
the landlord wrong. To describe such an error as an “ ambiguity ” 
(as did Sellers L.J. 9”) is strange. Nor did the Carradine v. Aslam ° 
notice contain any redeeming features such as explanatory notes on 
the back. If it had then it might have come within Sunrose v. 
Gould ® where the form (under the Landlord and Tenant Act 1954) 
left the date of termination blank but there were on the back such 
notes as would make it clear. 


Conclusion 


No doubt Goulding J. may have been influenced by the Landlord 
and Tenant Act 1954, Part I (which applied to the case). This is 


18 There is no evidence in Carradine v. Aslam of previous negotiations with the 
result that the landlord might be able to get an erroneous notice rectified. 
19 [1942] 2 K.B. 326, 329-330; [1942] 2 AN E.R. 311, 313H-314B. Italics 


20 [1976] 1 AI E.R. JE STTB. 
21 [1959] A All E.R, 209 
23 Ibid., 212G. 

° 33 [1%1] 3 All E.R. 1142. 
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hardly a sufficient reason for overlooking the long-established distinc- 
tion between ambiguities and slips. Goulding J. admitted * that had 
the notice referred to a later date than the correct date (such as 
1976) it would have been bad. Can there therefore be degrees of 
allowable error? To postulate as a guide the “‘ reasonable tenant ” 
is to enter into undesirable uncertainty—which the Hankey v. 
Clavering " approach avoids. 

One final possibility for the deviation in Carradine v. Aslam? is 
that Goulding J. was influenced by the recent drift of Court of 
Appeal decisions concerning rent review clauses ** holding that time 
is not of the essence.?* But ignoring a sound principle in one area of 
law is no excuse for deciding to do so in another. 

P. F. SMITH * 


44 [1976] 1 All E.R. 573, 577G. 

25 Batley v. Memorial Enterprises [1974] 1 All E.R. 1004 and Kenilworth v. 
Little [1975] 1 All E.R. 53. 

36 But cf. Mount Charlotte v. Leek and Westbourne [1976] 1 All E.R. 890—a far 
sounder approach, but see now United Scientific Holdings v. Burnley B.C. [1977] 
2 All E.R. @& (HLL). 

* I am grateful to Professor P. Jackson and Mr. D. Lloyd Evans for reading 
a draft of this note and for thelr belpful comments and criticisms thereof. 


REVIEWS 


LEGAL OBLIGATIONS. By J. C. Smrru. [London: The Athlone Press. 
1976. vii and 256 pp. £8.] 


legal system to teleological considerations” and “ carry implications for poli- 
tical theory which should favour a free and democratic political system ” 


(p. 21) 


tion situation ” (p. 32). 

Professor Smith’s own theory is based on two fundamental principles: “ The 
first is that people consider a valid enactment or judicial decision to be law 
irrespective of its content” and ‘The second is that there is a necessary 
relationship between the concept of ‘legal obligation’ and ‘ ought’ in as much 
as that which we have obligation to do we ought to do” (pp. 20-21). The 
difficulties that arise from accepting both of these principles may be illustrated 
by considering the unjost laws of a tyranny. It is readily admitted that not 
all legal systems give rise to obligations. On p. 72 nine conditions are given 
which must be satisfied by a system of rules that contains obligations. These 
conditions are not ideals or aspirations, they are “ dictated by the very nature 
of obligation” and are “part of the logic of the concept.” A system which 
fails to comply will “probably not be viewed by those subject to them as 
giving rise to legal obligations in an evaluative sense” (p. 76). Although “ legal 
oblgations in an evaluative sense” are mentioned in several places (pp. 59, 
75, 76, T7, 78, 81, 141, 146) their neture is never explained. This is not sur- 
prising since their existence is denied on p. 49: “The distinctlon between 
evaluative and non-evaluative must be made in regard to statements about 
‘obligations rather than applied to ‘ obligations’ themselves.” To return to the 
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nine conditions, it cannot be denied that condition 5—“ The burdens and 
benefits of the set of rules falls [sic] reciprocally on every one ”—is in itself 
suffident to exclude many legal systems, including that of the Romans. Does 
this mean that Roman Law did not impose obligations? Professor Smith seems 
willing to accept this kind of conclusion. “ The legislative process,” he says, 
“can be accepted as a law-creating practice without being accepted as an 
obligation-creating practice” (p. 77). His argument seems to be that in such 
cases the law gives rise to obligations only in a non-cvaluative (descriptive) 
senso (see p. 78). Although his ostensible argument is that it is obligation 
statements that have descriptive and evaluative function, the reality of his 
position (revealed in some of the passages quoted) is that there are two types 
of obligation—descriptive and evaluative. Clearly something has gone wrong 
somewhere, and it is instructive to find out where. Any satisfactory analysis 
of legal obligation must start from the fact that if a legal rule (a) has the 
logical form of an obligation-tmpoaing rule and (b) is part of a legal system 
to the rules of recognition of the system, then it imposes a legal 
obHgation. As Professor Smith says “if it is the case that the law requires 
or prohibits a certain kind of act, then it is the case that there is an obligation 
(in a nonevaluative sense) to do or refrain from doing that kind of act” 
(P. 144). The difficulties arise because this is not the case with obligations (in 
an evaluative sense), since if “a person has an obligation (in an evaluative 
sense) to do something then... (a) he ought to doit... and (6) he is obliged 
to do it” (p. 59). Hence while there is a neceasary relation between law and 
obligation (in a non-evaluative sense) the relation between law and obligation (in 
an evaluative sense) is contingent (see pp. 144-145). It does not follow from the 
fact that the law requires a particular act that one ought to do that act, or 
that one has an obligation (in an evaluative sense) to do the act. To deny 
this would be to attempt to derive “ought” from “is” (see pp. 78~79). In 
the case of legal systems thet fail to satisfy the nine conditions, and hence 
only contain obligations (in a non-cvaluative sense) it seems that someone Is 
under an obligation to do something when he is obliged to do it. This appears 
to be the interpretation of the equation “ obligation=‘ ought ’+ oblige” 
(P. 52) in the case of obligations (in a non-evaluative sense). This analysis is 
very similar to Austin’s and is open to exactly the same objections. In parti- 
cular any reductionist analysis which attempts to define ‘ oblgation’ in terms 
of simpler concepts such as ‘ought’ and ‘ oblige’ cannot succeed. Since there 
is a necessary relation between obligation (in an evaluative sense) and morality 
(p. 146) the irresistible conchtsion is that obligations (in an evaluative sense) 
and moral obligations are the same things under different names. To continue 

to speak of such obHgations as legal is to invite confusion. 

A general assessment of this book is not easy to make. When 

legal questions (such as the excellent discussion of judicial decisions in Chap. 
X) Professor Smith writes with assurance and has much to say that is valuable 
and perceptive. On philosphical and logical topics he seems less sure of him- 
self and is apt to write like this: “Every entity within the class of a subject 
of a sentence generally bears a relationship, although sometimes contingent, 
to the content of the predicate” (p. 116). There is a och collection of philo- 
sophical jargon. There are ‘ought ’-statements, ‘ ought ’-directives, ‘ought ’- 
norms, ‘ought’-rules, ‘ought’-judgments and ‘ought '-prescriptions (see 
pp. 38-41). In the case of obligation there is the extra complication that not only 
are there ‘obligation’-statements, ‘obHgation’-judgments and ‘ obligation ’- 
directives but there are also obligation statements, obligation judgments and 
obligation directives. The relation between statements, judgments and directives 
is obscure, while the distinction between ‘obligation ’-statements and obliga- 
tion statements is not explained at all. Perhaps there is none. ; 
: Panir MILTON. 
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THE Law IN CRISIS: BRIDGES OF UNDERSTANDING. By C. G. WEERA- 
MANTRY. [London: Capemoss. 1975. x and 303 pp.] 


in this age of enlightenment respect for law is not retained by demonstrations 
of strength, but only by the layman’s appreciation and understanding of the 
true difficulties that stand in the way of the attainment of his ideal of justice. 
A primo reason, he insists, for the growing lay disillusionment with the law 
is the long-standing failure of law and lawyers to communicate with the lay- 
man and to foster and preserve an enduring interest on his part in the legal 
process and its task. 

With this main purpose, after an examination of some of the causes and 
phenomena of this unrest, he proceeds to methods of familiarising the layman 
with the law. A Law Day might be proclaimed (as President Eisenhower pro- 
claimed it in 1958 with the same object) as well as a Human Rights Day, and 
important milestones in the lives of the great architects of freedom might 
receive public notice and enjoy state recognition. Courses should be planned 
for the citizen, introducing him to the nature of the institution; and the rights 
and duties of citizenship, law and government must be brought into the 
schoolroom far more than at present. He instances plans and methods instituted 
in America and elsewhere. 

It might indeed be added that in England this neglect and failure is par- 
ticularly lamentable. She ranks third after Babylonia and Rome as a parent 
of law, and in the field of process and procedure is probably ahead of all 
others; but the self-satisfaction of Blackstone’s time bas finally given way 
(even in the minds of so august a body as the Law Commission) to a certain 
presumption that where law in England differs from other systems the English 
is at fault. A sense of pride in the English achievement (conspicuously absent 
in other fields of human endeavour) is sadly needed. 

The book then becomes almost 2 textbook of modern jurisprudence in terms 
practical and analytical. The uncertainty and unpredictability of the law and 
its proceedings is the author’s chief topic and one of the main sources of the 
layman’s disappointment with the law; and yet such is also its alleged 
inflexibility. The need for certainty and the need for progress tug in opposite 
directions. The difficulty necessarily involved in extracting the essence of a 
decision from the facts of the case adds to the uncertainty of the law and 
the disappointment of the litigant, and so does the layman’s tendency or desire 
to equate law with morality. So does also the inefficiency of language as a 
medium of precise expression, whether in a judgment or a statute, a textbook 
or a private instrument, and the persistence of antiquated legal phraseology 
and jargon is an additional stumbling-block. These difficulties should be under- 
stood by lawyer and layman. To know more is, if not to forgive all, at least 


th t : 
to mitigate the sentence ASD 


LAWYERS IN THEIR SOCIAL SETTING. Edited by D. N. MacCorMiIcx. 
(Edinburgh: W. Green & Son Ltd. xii and 227 pp. Paperback £6. ] 


‘Tae 11 essays in this volume were delivered as the Wilson Memorial Lectures 
‘at the University of Edinburgh between November 1971 and December 1975, 
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and were first published in The Juridical Review. They pursue comparative 
themes in the soclology and history of law, with specdal reference to the legal 
profession. The essays are varied in content but uniform in their 

and are a fitting memorial to the “unusual husband and wife team ”’—Shertff 
John G. Wilson and Dr. Nan Wilson—in whose memory the lectures were 


The breadth of the theme gives ample scope for the authors to display 
their special talents; the later authors enjoy a slight advantage over the earlier 
ones in being able to refer back to earter points. The book suffers one defect 
which is perhaps inevitable in an exercise of this kind and that is the absence 
of a firm editorial hand: it would have benefited from the inclusion of a much 


Five essays are, in this reviewer's opinion, outstanding. Professor Aubert 
seeks an explanation for the striking statistical fact that between 1814 and 1960 


of a formerty liberal. profession,” and about accompenying changes in the 


Other readers will have different preferences. The book usefully bridges an 
inter-Hsclplinary field and deserves a wide market. It would be nice to think 
that the Benson Commission might read it and absorb some of its comparative 
and theoretical insights into thelr own review of our cloistered professions. 


GAVIN DREWRY. 


THE CONTRACT OF EMPLOYMENT. By M. R. Freepianp. [Oxford: 
oan Press. 1976. xliii and 398 pp. (with index). Bound 
£8°75. 


Dr. FREEDLAND’s book is not an addition to the numerous offerings we have 
had over the past five or six years on labour law or new labour legislation. 
Though bearing unavoidable traces of its origin as a Ph.D. thesis, it is easenti- 
ally the first fundamental analysis that has appeared of the impact of the new 
statutory labour law on the old common law of employment and of ther 
consequent detailed interaction with special reference to the basic common Jaw 
concepts. While not written to be propped up on a coffee pot, or rather, a 
tea pot for a good evening’s read, one may refer to any topic in Freedland 
with the certainty that there will be some interesting insight to consider or the 
thorough examination of a particular point to use. 
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to the revolution in access to legal remedies which has been effected in the 


have produced a volume of case law in the employment field that has satlated 
the moet gluttonous. Open legal questions which might have lain dormant in 
the old common law for a decade or more may now be aired, taken apart, 
applied, corrected and refined in 12 months. But, a formidable Hst of open 
questions remains. It is to these questions in particular that Dr. Freedland has 


agreed or customarily terms in the individual contract of employ- 
ment; the variation of contractual terms; the problem of lay-off and the 
theoretical basis of suspension of contract; the various types of termination 
of the contract of employment, whether by notice, payment in lieu, 

dismissal both summary and wrongful, and frustration; the effect on the 


matters are carefully examined in the first serious study that has been mado 
of the interface between the traditional common and the new statutory law of 
termination of employment. Chapters particularly worthy of note are those 
concerned with the structure of the contract of employment, with variation of 
terms, with suspension, sickness and summary dismiseal. If there is a general 
criticism, it is perhaps that of a too narrow perception of the necessary. objec- 
tives‘of a law of individual employment. To the author's strictures in the 
Postscript of his book, one might also add the problem of efficiency in the firm 
and organisation; the problem of the incubus of the law as it presses upon 
the vital small businesses and innovatory entrepreneurs who afford one of the 
few important sources of new employment on a scale sufficiently large to meet 
the nation’s needs; the bureaucratisation of the employment relationship; the 
vital importance of the professional manager and professional management; 
the all important assumption that existing standards of living will be main- 
tained. r 

Recently, in Home Counties Dairies Ltd. V. Woods (1976), the Employment 
Appeal, Tribunal said, “ This legislation is a move away from freedom of 
contract towards a labour law in which stetus and not freedom of contract 
is paramount.” This important shift in emphasis in the reverse direction of 
Maine's dictum is frequently brought out in Dr. Freedland’s book, which will 
greatly please those for whom case law analysis remains a mild bot lasting 
pleasure. . r 


é 


CYRIL GRUNFELD. 
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LABOUR Law AND OFFSHORE Or. By JONATHAN KircHen. [Croom 
Helm. 261 pp. £14-95.] 


Ptivate international law. There is a great topicality in the subject and, no 


States 
consideration of the United Kingdom legislation and case law, and its 
applicability to persons and operations on the continental shelf, be turne to 
ions. The approsch i uniform. The law is described and dis- 
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STUDIES ON Divorce. Law Reform Commission of Canada. [Ottawa 
Information Canada, 1975. 203 + ix + 40 + 70 pp. $5.75 
(Canada). $6.90 (other countries).] 


Pew countries can surpass Canada’s recent record of comparative research 
into family law. The Canadian situation has been well deployed to tap the 
mainsireams of Western social philosophy as they affect law for the family. 
Several previous publications from the Canadian federal and some provincial 
law commissions and committees on various aspects of family law and pro- 
cedure have been reviewed in this journal. i ; 

The present volume contains two sections, each of which'has two parts. The 
first section comprises two research studies, one by Professor Herman R. 
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of divorcing spouses. The second section comprises two Law Reform Com- 
mission of Canada Working Papers: No. 12 on Maintenance on Divorce, and 
No. 13 on Divorce. This latter Working Paper therefore deals with the same 
area of the law as the two research studies, and Working Paper No. 12 also 
shares some ground with them. 


Professor Hahlo draws on his wide knowledge and considerable insight to 
review divorce law and practice in four countries of the Commonwealth 
(including the Divorce Law Reform (Scotland) Bill as it then was, now the 
Divorce (Scotland) Act 1976), France (including the reforms enacted in 1975), 
Federal Germany (with a reference to the reforms enacted in June 1976), the 
Netherlands, the threo Scandinavian countries of Denmark, Sweden and 
Norway, some trends in American state law and the provisions of the Uniform 
Marriage and Divorce Act of 1974, and he appends a brief note on Soviet 
divorce law. He considers the Canadian Divorce Act 1968; and finally sum- 
marises 18 principal recommendations for its amendment. These include the 
adoption in principle of the provision of the Australian Family Law Act 1975, 
s. 48, basing dissolution of marriage on irretrievable breakdown, which is 
established if and only if the parties have lived apart for not less than 12 
months immediately before application for divorce. However, for Canada 
Professor Hahlo recommends that (a) consideration should be gtven to estab- 
lishing incurable insanity as either a separate ground for divorce or a 
separate mode of establishing breakdown, and that (b) the waiting period 
should be reduced from 12 to six months on joint application or consent of 
the parties. The Law Reform Commission Working Paper is in general agree- 
ment, but a woman member dissents from further “liberalisation ” of divorce 
or its availability on a simple motion. Professor Hahlo opposes any restriction 
on divorce soon after marriage, but since the Canadian courts’have no juris- 
diction to redistribute the property of the spouses on divorce or to vary or 
extinguish rights under marriage settlements, he reluctantly recommends the 
retention of the financial hardship ground for refusing a divorce until the 
courts “are equipped with full powers to order a comprehensive divorce 
settlement, including maintenance, division of property, and allocation of 
pension rights.” He also favours a non-adversary procedure for non-contentious 
divorce, which is more strongly pressed in some detail by Working Paper No. 
13. His recommendation for hearings in chambers in defended cases is also 
endorsed by the Law Reform Commission, subject to fudicial discretion to 
admit persons with a bona fide interest and to the attendance of representatives 
of the news media. Professor Hahlo favours retaining the power to refuse a 
decree of divorce where there are children of the marriage and the granting 
of the decree would prejudicially affect the making of reasonable arrangements 
for thelr maintenance, and would have provisions for the independent legal 
representation of minor children “where this is deemed expedient by the 
court.” The English courts have long had such powers and rarely use them. 

Unusually, the tone of both the Law Reform Commission’s Working Papers 
is more radical than that of the research studies. Working Paper No. 13 
suggests there are fundamental differences between the conditions that should 
be met by childless couples and those with children, and proposes Independent 
legal representation for children where parents are in dispute as to custody 
and whenever the court or one of its officers considers it desirable. Nor is the 
Law Reform Commission prepared to insist in all cases on a delay of 12 
months before divorce, as for example where one spouse has Killed the 
child(ren) of the marriage. But the remedy suggested is statutory discretion 
for the court to dispense with the waiting period in appropriate circumstances, 
although some of the examples given of judicial interpretation of statutory 
criteria for divorce seem perverse and weighted both against women and 
against reasonable behaviour. 


It is an advance prompted by known but unmeasured child misery and 
‘ti¢privation that the second of the two research studies “ on divorce” should 
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be devoted to the interests of children of divorcing spouses. To one from the 
English jurisdiction, where provision for the children ceased in principle in 
1965 to be classified as “ancillary relief,” it seems strange that no reference 
is made to the continued classification in Canada of orders in respect of 
children as “ corollary relief,” and the research paper refers without comment 
to “awards” of custody. Such semantic questions apart, however, both the 
Tesearch study and the Working Papers make useful suggestions for improv- 
ing consideration of the child's interests. The research paper makes clear the 
extent to which it is the children’s interests that may be ground down or lost 
In conflicts between federal and provincial legislation. Both papers agree that 
on matters of child custody in divorce cases the child’s welfare should be 
not only the first and paramount consideration (as established in the federal 
caso law but in the legislation of only two Provinces) but the sole considera- 
tion. This is prompted by the decision of the English Court of Appeal in 
Re L. (Infants) [1962] 1 W.L.R. 886; [1962] 3 All E.R. 1, which fortunately 
has now been held without authority after the decision of the House of 
Lords in J. v. C. [1970] A.C. 668. (See Re K. (Minors) (Children: Care 
and Control) [1977] 1 W.L.R. 33, 35 and S. (B. D) v. S. (D. J3 [1977] 1 
WLR. 44, 49, 53 and 55.) The Working Paper goes further and recom- 
mends that in divorce cases of disputed custody the court should be required 
by-statute to ascertain the views of the children before the trial, and not by 


with instructions that the parent must on no account be disturbed, synony- 
mous with continuous personal interaction with a child? Is the divorced 
father likely to have a simflar personal relationship with his young child when 
he is at home as the divorced mother, or is he likely. to delegate more of 
the child’s care to another woman not related to the child by blood and 
perhaps hostile to him in interest? Is he likely even to be at home.as much as 
the mother even when sho is in full-time employment? Should we not re- 
examine clichés about such concepts as “equality ” when they suggest that 
at birth two umbilical cords of- exactly equal length link the child to both 
his physical parents? é : 

. The consideration of guardianship in the research paper does not refer to 
the recent English. authorities in which this common law concept has been 
utilised as a source for the paternal “right”. to bestow a surname on the 
child (recently described as “logical” for the ex-nuptial child). . 
. Working Paper No. 12 on Maintenance on Divorce follows an earlier 
paper on family property, and it may be unfortynate that the two papers 
should have been published separately, as any attempt to divorce mainten- 
ance.from property can lead only to anomalies. This may explain’ the impres- 
sion that maintenance for the children might have been given higher priority 
than appears from this Working Paper. If it were accepted that the rights 
of spouses were primarily to be satisfied from capital, and only residually or 
temporarily by way of maintenance, the dutles of maintenance of minor 
chadren might acquire what some will think their proper priority. The 
Canadian federal system causes problems in this area also, since the Working 
Paper points out that there are significant differences between maintenance 
concepts that apply during marriage, which are provincial matters, and 
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maintenance concepts on divorce, which are governed by federal law. The 
provincial rules dealing with maintenance obligations between spouses have, 
for the most part, according to the Working Paper, not yet been freed from 
express sexual stereotyping. This indeed strikes a note new in Canada. 


OLIVE M. STONE. 


LEGAL Alip—TuHeE First 25 Years. By Seron PoLLocK. [London: 
Oyez Publishing. 1975. xiii and 194 pp. (incl index.) Hardback 
£8:50. Paperback £4-40.] 


SETON PoLLocx was for many years the Secretary of the Law Society for 
Legal Ald and was associated with the administration of the English legal aid 
scheme since it came into operation in 1950, Although he is at pains to point 
out that this is a personal account of the development of legal aid it is prob- 
ably fair to regard Mr. Pollock’s views as broadly representative of those of 
the current administrators of the Scheme, Although he does not consider the 
present system perfect, it is “ without question, the most comprehensive and 
effective of the Legal Aid Schemes to be found anywhere in the world ” (p. 
75). Central to this conclusion is Mr. Pollock’s view of the function of legal 
aid as to establish equality under the law, not to remedy inequalities allowed 
by the law. The main theme of the book is to defend this view against its 
critics, Mr. Pollock rather extraordinarily warns against writings on legal aid 
which reflect the ideological presuppositions of their authors. His own view 
follows clearly from his own presuppositions. These are that the “social 
purpose of law is to establish and maintain a framework for social relation- 
ships which reduces the likelihood of conflicts of interest between persons and 
to provide the means for resolving such conflicts when they arise” (p. 33). 
This, however, is but one component in the total human task, which & to 
master “those frustrations that diminish man in his humanity and obstruct 
the realisation of his freedom and fulfilment within the human society ” (p. 2. 
Within this ideological framework Mr. Pollock provides a readable survey 
of the history of logal aid, from its initiation, through the stagnation of its 
first 10 years and the following decade of expansion to the present “ construc- 
tive confusion.” However, it is in the discussion of the present structure and 
in the chapter on Some Controversial Issues that ideology really 
comes into play. Many of Mr. Pollock’s points are unexceptional, He rightly 
condemns the exclusion from the scheme of representation in most tribunals, 
defamation and relator actions, and (lees strongly) Coroners’ Courts and the 
Council. He also criticises the financial conditions for eligibility and the 
operation of the statutory charge. Most of the defects are laid at the door of 
successive governments, rather than the Law Society. The consistent message 
is that if only the original Scheme worked out by the Law Society following 
the Rushcliffe Committee’s Report could be fully implemented things would 
by and large be all right. 
This message pervades the discussion of ‘“ Controversial Issues.” First Mr. 
Pollock disposes of critics who point to the American legal services programme 


political change is the parliamentary process. This distinction in itself is 
dubious, but scarcely justifies the dismissal of American experience. While 
Mr. Pollock welcomes the advent of salaried solicitors working on “ poverty 
law” he would much prefer them to be employed under the Legal Aid 
scheme, as originally envisaged. He argues vigorously against any distinct legal 
service as being divisive socially and within the profession. Quite why a group 
of solicitors concerned with the poor would exercise a more divisive influence 
than, say, groups primarily concerned with shipping or companies I am not 
sure. The argument proceeds by assertion that the Law Society has done a 
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good job, and anything else can only do worse. While one may not be con- 
vinced by these arguments (or on other issues, like the paragraph d 

as misplaced the practice of solicitors “ adopting clothing not normal to the 
person concerned ” so as to give confidence to a working-class client), they 
are important as clear statements of the thinking behind most of the Law 
Soclety’s attitudes on legal aid. Indeed, the book would have been more 
valuable had Mr. Pollock expanded his discussion of the current issues at the 
expense of some of the historical background. As it is, it is very useful to 
have the conclusions of Mr. Pollock’s long experience available in an 
accessible form. 

JOHN MESHER. 


LEGAL AID AND TTS MANAGEMENT. By P. H. Gross. Juta & Co. 335 pp. 
- R25.00. 


Every year in South Africa nearly half a milHon people are received into 
prison, a third of whom are first offenders. Nobody bothers to check what the 
offences are that led to their imprisonment or how many of them simply could 
not pay fines, or how many were legally represented at thedr trials. But it is 
safo to estimate that upwards of 90 per cent. had no legal assistance of any 
kind whatsoever. The classic South African Government approach has been 
that legal aid is basically not necessary because judicial officers are trained 
to look after the interests of the accused. Nevertheless, when the International 
Defence and Aid Fund sent large sums to South Africa to provide for the 
legal defence of persons charged with contravention of “ political” laws, the 
authorities suddenly saw the merit of a legal ald scheme, and banned the 
receipt of overseas funds as unnecessary. This was a decade ago, but legal aid 
continues to occupy a rather pathetic’ place on the periphery of the legal 
system, its annual budget being barely equivalent to the costs of one major 
piece of commercial Htlgation. 

* P. EL Gross comes from a family that has long made legal aid in South 
Africa its special concern, and he personally has made a major contribution 
towards focusing attention on the issue. But the constraints of writing and 


are made unduly staccato by excessive sub-headings—and the detailed rules on 
procedure should be useful for practitioners in South ‘Africa. But the bulk of 
the book is devoted to an attempt to apply business management theory to 
legal aid, and-can only be described as intellectually disastrous and morally 
breathtaking. A theory of waste elimination is hardly applicable to a fact 
situation of famine, and the insistence on using -purely technical manipulations 
to meet massive legal injustice and social misery betrays extraordinary insenal- 
tivity. The foreword by Judge Jan Steyn contains, within a narrow compass, 
a few telling observations, otherwise the poor are not, in this instance, well 
served by friends such as this. ; 

- ALBIE SACHS. 
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THE ORIGINS OF THE LAW OF PROPERTY 
ACTS 1910-25 * 


THROUGHOUT the nineteenth century there was continuous pressure 
from property owners and law reformers for the establishment of 
an efficient system of land registration, as an alternative to the 
io and costly method of conveyancing by private treaty. This 
reform implied a restriction of the role of lawyers in land transfer 
or even their total exclusion. Conveyancing fees accounted for 
approximately half the income of the average solicitor at the end 
of the nineteenth century but the land transfer monopoly was more 
valuable to this branch of the profession than the aggregate of scale 
fees. In a notoriously imperfect market, it provided solicitors with 
access to current information on property values and placed them 
in a good position to serve as brokers between buyers, sellers, 
auctioneers and surveyors, builders and financiers. The pro 
market in the Edwardian period was highly cyclical and for 
solicitors, 1910 was not a good year. Property turnover and values 
had both fallen about 40-50 per cent. in the previous five years.? 
Registration of title mobilised considerable support in both 
political parties ever since 1885, when the third Marquess of 
Salisbury, on becoming Prime Minister, swung around to the 
view that it was in the interest of the landowners.’ Registration 
commanded a majority in the House of Lords since 1893 when 





1 Full references are given when # source is first cited, followed (in square 
ee ee, 
F. 


23 This paragraph is abstracted from a PE EE sea. die E IE cecners 
law and its relation to the property market between 1870 and 1925, which docu- 


manent Secretary Halsbury, Sept. 25, 
1885, f. 19; loc. ctt., BLLAdd.MSS. 56371, Lord Salisbury to Halsbury, Oct. 29, 1886, 
f> 28. Lord Salisbury, speech at Newport, The Times, Oct. 8, 1885, p. 7. 
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Herschell, a Liberal Lord Chancellor, disassociated it from the 
politically contentious issue of the abolition of primogeniture and 
entails.‘ Halsbury, who was Lord Chancellor from 1885 to 1905 
(with a break between 1892 and 1895) lent the full weight of his 
support to registration." The Liberals were the traditional party of 
“ Free Trade in Land” and registration of title was part of their 
repertoire of land reform. In 1897 public dissatisfaction with private 
conveyancing had forced the introduction by a Conservative govern- 
ment of compulsory registration of title into the County of London. 
The Law Society, however, managed to -extract an important con- 
cession. This was the “ County Veto,” which provided that any 
extension of the area under compulsory registration could only be 
initiated by a county or urban district council.* The leaders of the 
profession relied on their influence in the provinces to frustrate any 
local initiatives.” 
' C. F. Brickdale, the Chief Registrar of the Land Registry, was a 
forceful and articulate advocate of his department. He expended 
much effort after 1897 in bitter squabbles with the Law Society, 
and particularly with a group of militants within its ranks. This 
group, supported by many provincial solicitors, took an uncom- 
promisingly hostile view of registration. It was led by J. S. 
Rubinstein, a London solicitor connected with the Birkbeck Bank 
and Building Society, whose vitriolic attacks on the Land Registry 
and the Lord Chancellor were regular features of the annual 
meetings of the Law Society in the Edwardian period.* More 
emoderate counsels prevailed within the inner establishment of the 
profession. The proponents of these views argued that the stream- 
lining of private conveyancing was the only realistic response to the 
threat of dispossession by registration.” The strategy had long been 
associated with the name of William Wolstenholme, a conveyancing 
barrister, who first proposed a scheme on these lines in 1862 and 
continued to press it upon the profession. It was officially adopted 
by the Law Society as its policy in 1895, when registration became 
imminent, despite the opposition of the London militants and 
provincial practitioners.** 


4 Public Record Office [P.R.O.], Land Registry Papers LAR 1/71, C. F. Brickdale, 
ey eis ad ee of land transfer... ,” nd. [early 1906]. 


‘Association ” ra Cad) Ie. 18901. 
5 See e.g. Lord Halsbury, review of Encyclopedia Britannica (10th eL) In The 
Literary S upplement, Oct. 24, 1902, p. 1, col. 3. 
e See 52 H.C.Deb., 4th ser., August 3, 1897, Cols. 294-305; August 4, 1897, 
cols, 334-335. 
T Seo Lord Herschell, The Times, June 5, 1897, p. 11, col. 3. 
8 See the Law Society's Proceedings and Resolutions of the Annual Provincial 


Society, 
® John Hunter, « Presidential Address,” Law Society, P.R., 1894, 41, 48-49; 
B. G. Lake, e a of Tile and Commeyarcttg RROA Law Society, PR., 
1895, p. 144; also N. T. Lawrence, P.R. 1894, pp. 6-8. 
10 E, P. "Wolstenholme, “ Simplification of title to land preferable to the intro- 
duction of novel modes of assurance, with an outline of a plan, Papers read 
before the Juridical Society, vol. II (1858-1863), XX VII (Mar. 1862), pp. 533-5538; 
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-, The Law Society’s opposition to land registration led to thè 
appointment of a Royal Commission on Land Transfer in 1908. 
The timing seemed auspicious for registration; Asquith’s govern- 
ment was bent on reform, and was about to stake everything on 
a confrontation with the landed interest. Registration of title was 
associated with its other land measures. Encouraged by these 
favourable omens, Brickdale put forward a maximalist demand for 
the rapid entension of compulsory registration.‘ An increment 
value duty on real property was the most important and con- 
troversial of the Liberal government’s land reforms (it provoked the 
House of Lords to réjéct Lloyd George’s “ People’s Budget” in 
1909 and precipitated a constitutional crisis). A great valuation of 
land and houses was to be set in motion in order to collect a tax 
on the increased value in subsequent sales. Valuation, taxation and 
registration are complementary measures, and the connection was 
underscored by Brickdale in his evidence before the Royal 
Commission on Land Transfer in 1908, 


. . . there is one feature that we have not here which is 
no doubt of assistance to registration in Germany—that is 
the Cadaster. The Cadaster is a land tax from which the 
Government takes a very great revenue, and it is worth their 
while to keep a very accurate book of the ownership of land 
all over the country and its value, and the accurate description 
of land and its valuation for mortgage and for duty 
on deaths and successions is greatly acilitated b by the Govern-. 
ment Land Tax Registers and maps which are established 
everywhere and kept always up to date under the well-known? 
name of the Cadaster.”’ 


David Lloyd George, who was Chancellor of Exchequer at the time 
and not unfamiliar with the problem,’ was always willing to adopt 
a good idea from Germany. In a ‘speech on the doubling of stamp 
ae he stated that 


. . . the element that created the real cost of transfer was 
in regard to investigation of title, and one undoubted result of 
his proposals would be that in the course of years a complete 
register of title would be obtained for the drst time in this 
country. » 1 


On June 15, 1909, Brickdale sent a oa to Loreburn, the 
Lord Chancellor, recommending the combination of Land Registra- 


from the Select Committee on Land Titles and Transfer, . Evidence, 291. 
(1878), XV; E. P. Wolstenholme, questions 2475—2478, 2537-2542; P.R.O. Lord 
Chancellor’ 


1887, “ Land Transfer Bill 1887; Observations,” pp. 9-10; Law Society, P.R., 
1895, p. 18. 

11 Second Report of the Royal Commision on the Land Transfer Acts [R.CL.T.], 
Vol. I, Evidence, Cd. 5494 (1911), XXX, C. F. Brickdale, q. 12719a. 

12 R.CL.T., First Report, Appendix, Evidence, Cd. 4510 (1909), XXVII, q. 1454. 

13 See 50 H.C.Deb., 4th ser., July 1, 1897, cols. 942-943. 

14 The Times, May 19, 1909, p. 8. Compare 5 B.C.Deb., 5th ser., May 18, 1909, 
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tion, Land Values Taxation and the Ordnance Survey in one depart- 
ment and the extension of registration to the whole country." The 
scheme was long in discussion between the Lord Chancellor and 
Lloyd George,** and was settled in principle in the summer of 1910. 
The result was a “Scheme for the formation of a Domesday Office 
for England and Wales, amalgamating the Land Registry and Land 
Values Departments, and ultimately (perhaps) the Cadastral Survey 
also.” 1" Urgency was the keynote of the scheme. Without new 
legislation (so as not to confront the Law Society), 


“ Establish at once District Registries . . . in the 9 provincial 
divisions of the Valuation Department. These will be closel 
allied with the Divisional Offices of that Department, and will 
proceed to form Provisional Registers of Title, founded on 
the data collected by the Valuation Department. Unless this is 
begun at once, heavy arrears will accumulate. The work must 
be done gratis, and will occupy about 5 years, at an annual 
cost not exceeding £50,000. The District Registrars will also 
interview landowners and their agents personally in the 
Valuation Offices, and thus promote voluntary applications for 
registration of absolute title. 


A large additional revenue was about to be realised from land, and 
it was possible to offer registration gratis and establish it at public 
expense.’ 

The Report of the Royal Commission on the Land Transfer Acts 
was published on February 11, 1911. It endorsed the principle of 
çompulsory registration but refused to recommend the compulsory 
extension “‘ of an imperfect system.” A large number of technical 
amendments would have to be introduced and if the system was 
made to work properly in London, gradual extension could be 
considered by Parliament.’* This unsatisfactory compromise was 
really a victory for the solicitors.” Yet the Commission made a 
favourable reference to the principle of a Cadaster and recom- 
mended the abolition of the County Veto, so work on two Bills for 
the extension of registration went yon.” 

On July 19, 1911, the Land Transfer Acts came up at the House 
of Lords. What followed is indicative of the enigmatic social and 
ideological content of the Liberal land legislation. The session 
occurred two days before the climax of the constitutional crisis 
which had itself been caused by the refusal of the Lords to approve 
the budget on account of the land taxes. Halsbury, leader of the 


15 PR.O. LAR 1/24. 

16 Brickdale Papers, Sieh iie Na, March 23, 1910. 

17 PR.O. LAR 1/107, nd. [1910]. 

18 PR.O. LCO 2/258. This is from a printed version evidently intended for 
Cabinet circulation: “ Outline of a scheme for the formation of a general register of 
title for England and Wales, consequential on the Finance Act, 1910... and an 
estimate of Hts cost,” Nov. 5, 1910, pp. 1-2. 

19 R.C.L.T., Report, 1911, p. 48. 

20 The report gave much welght to thelr arguments, e.g. p- 26. 

21 R.CL.T., Report, 1911, pp. 48-49. “2 
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dichards, spoke in favour of a measure which another Conservative 
peer and leader of the landed interest (Lord St. Aldwyn) had 
recently underscored as a valuable adjunct to land values taxation. 
The only dissenting voice was that of the newly created Viscount 
Haldane, a veteran Liberal with a long record of involvement in 
Liberal Land Reform behind him Lord Loreburn stated that 
the present condition was “. . . really a scandal” and gave 
the figure of £4 million as the annual cost of the solicitors to the 
country. It was not merely a technical question, he said, but had 
“. .. a direct bearing on the policy of both parties in the State, 
who wish to encourage the acquisition of land by larger numbers of 
occupying owners.” The high cost of transfer was inhibiting the 
diffusion of property.** Lord Halsbury spoke of the obstruction of 
the solicitors who wrongly advise county councils and other bodies 
against registration.** The episode occasioned strong protests from 
the Law Society and the Provincial Associations.™* 

At the annual meeting in October, Rubinstein ranted as usual: 
“ our rulers in the recesses of their minds are hatching a scheme of 
land nationalisation.” In merging valuation and registration the 
Government were evolving “Frankenstein creations ”; officialdom 
and compulsion were “ German shrines.” * His standing, however, 
had suffered from the failure of the Birkbeck Bank and Building 
Society in that year and the reception at the Law Society meeting 
was far from friendly; voices were raised against the “ last ditchers ” 
on the land transfer question.2* The Council was preparing to fall 
back once more on its traditional tactic in times of adverse publia 
opinion, the rationalisation and simplification’ programme.” 
Humphrys, President of the Law Society, recommended a’ com- 
promise.** It would be fatal, he told the meeting, to do nothing and 
have no programme at all. 


“There is one thing certain—something must be done... it 
seemed quite clear that Ministers meant to know who were 
the owners of every bit of land in the country so far as it is 

ssible for them to know. The only way in which they could 

ope to resist successfully some monstrous proposals 
engineered by Sir Charles Brickdale would be by some simple 
scheme such as he had put forward.” ?° 


23 9 H.L.Deb., 5th ser., July 19, 1911, cols. 555-557. 

23 Loc. cit., col 561. 

24 Law Society resolution, Sept. 8, 191]. See Solicitorr TT Sept. 16, 
1911, pp. 759-760, 763 Law Society, P.R., 1911, pp. 6-10. 

a5 “The Land Transfer Scandal,” Law Society, PR., 1911, 106-107. 

+28 Law Socdety, P.R. 1911, p. 6. í 

237 Three draft Bil had been prepared by the conveyancers B. L. Cherry, T. C. 
Wiliams and Charles Sweet. For Cherry’s Bill, sc P.R.O. LAR 1/81, C. F. Brick- 
dale, “ Memorandum on Mr. Wolstenholme’s scheme,” Sept. 1908; a copy of WilHams’ 
Bil can be found in P.R.O. LAR 1/26; Sweet's BI, seo Charles Sweet, “ The Land 
Transfer Acts ” (1908) 24 L.Q.R. 37-39. 

28 PRO. LAR 1/26, C F. Brickdale, memorandum on interview with 
Humphrys, Jan. 11, 1912, p. 2. 

aV Law Society, P.R., 1911, p. 6. 
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On November 2, 1911, a joint meeting with the Provincial Law 
Societies was held to reinforce the President in his negotiations. 
The resolutions called on the Lord Chancellor to adopt the Law 
Society’s Bill and opposed the extension of compulsory registration 
and the abolition of the County Veto.*° 

The Lord Chancellor broke off his negotiations with the President 
of the Law Society at the end of 1911 and Brickdale took them up 
in his place.” Humphrys stated to Brickdale that although he was 
a moderate himself, he could not promise to enforce a compromise 
on his colleagues, particularly on the provincial solicitors.” 
Brickdale suggested a concordat—abolition of the County Veto in 
consideration for a better fee scale for solicitors at the Land 
Registry. Humphrys replied that “ that would have to be left to 
another generation.” ° The negotiations petered out in the spring 
and came to an end with the illness and resignation of Lord 
Loreburn in the summer of 1912. 
. The Council of the Law Society immediately set out to get the 
measure of Haldane, the new Lord Chancellor, and submitted its 
schemes to him. Such was their apprehension that their proposals 
removed the direct opposition to registration. They only made it 
conditional on the assimilation of realty to personalty (Cyprian 
Williams’ Bill) and insisted on the registration of subordinate 
interests as cautions rather than have them directly on the register 
as Brickdale demanded.* The .Associated Provincial Law Societies 
assented to the plan on the condition that it be restricted to 
London.* At the Annual Provincial Meeting in October, the 
President of the Law Society revealed that the Council “ were in 
close touch with the Lord Chancellor upon the question ” and that 
the scheme was a matter “‘ which interests him very much.” ** 

Haldane and the previous Lord Chancellor, Loreburn (Sir Robert 
Reid) had parted ways over the Boer War. Haldane was a Liberal 
Imperialist, Reid a pro-Boer. Their rivalry was exacerbated when 
Loreburn was chosen over Haldane for the Lord Chancellorship 
in 1905." Haldane had been trained as a conveyancer and “ prac- 
tised conveyancing down to nearly the end of [his] time at the 

2° Law Times, Nov. 18, 1911, pp. 77-78; see the sympostum in Law Journal 


Oct. 28, 1911, pp. 651-665. 31 Law Society, P.R., 1912, p. 24. 
33 P.R.O. LAR 1/26, Humphrys to Brickdale, Dec. 21, 1911, p. 2; Brickdale to 
Lord ; 


still be 
[A.R.], 1912, pp. 23-28; 1913, pp. 30-32. 
35 Law » P.R., 1914, p. 141. 36 Law Society, P.R., 1912, pp. 10-13. 
47 R. F. V. Heuston, Lives of the Lord Chancellors, 1885-1940 (1964), pp. 
167-168. +2, 
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Bar.” ** He reversed a policy which had been followed consistently 
by successive Lord Chancellors since 1885. The evidence which 
explains this volte face is circumstantial and cumulative, but is 
nevertheless quite clear.*® The policy can be explained in terms of 
a personal and political rivalry with Loreburn and Halsbury and 
of loyalty to his professional circle. He let these loyalties overcome 
his normal admiration for German efficiency. The plan for 
reforming the land laws, he writes in his memoirs, “. . . had been 
more or less worked out by an eminent conveyancer, the late Mr: 
Wolstenholme. His chief disciple, Mr., afterwards Sir Benjamin 
Cherry, was ready to place his knowledge and experience at my 
disposal . . . the Primary draftsman was Sir Benjamin Cherry.” *' 
Cherry was a pupil and associate of Wolstenholme, had drafted 
Bills for the Law Society and represented it at public inquiries 
throughout the Edwardian period.“ i 

The Council of the Law Society, even Rubinstein, had come to 
regard registration of deeds, at least, as unavoidable, and were 
contemplating more far-reaching concessions. This was rendered 
unnecessary in 1913. Haldane’s draftsmen proceeded to produce 
Bills on lines which had been advocated by the Law Society for 
almost 20 years as a substitute for registration. On July 18, 1913, 
Haldane introduced two Bills in the House of Lords. The Real 
Property Bill was concerned with the simplification of customary 
tenures and with defining the scope of the Land Registry within its 
existing limits, conceding the Registrar some additional powers for 
granting absolute titles. The Conveyancing Bill was based om 
Wolstenholme’s 1895 Bill and its purpose was to limit legal title 
to two forms, fee simple and leasehold, pushing all other interests 
such as trusts and equitable interests behind a “curtain” which left 
the title unaffected—they were to be protected by cautions on the 
title. With this simplified procedure and remuneration scales un- 
changed, solicitors -could operate private conveyancing on a much 
more profitable basis. The ground was cleared for a trial between the 
two systems, “ the one [registration of title] in the County of London, 
the other. in the rest of England.” In striking contrast to the 


38 R. B. Haldane, An Autobiography (1931), p. 66. 


public, but a coolness to registration shows through his pronouncements. See 9 
H.L.Deb., Sth ser, Joly 19, 1911, cols. 561-563 and 39 H.L.Deb., Sth ser., 
Mar. 3, 1920, cols. 263—264. 40 


a i subsequent editions; P.R.O. LCO 
2/443 [B. L. Cherry], “Law of Property Bill, Memorandum” n.d. [1919], P. 1; 
E. P. Wolstenholme and B. L. Cherry, “ Observations on lend transfer and con- 
veyancing bill” (1896) [Lincs. Inn Lfb.]; PR.O. LAR 1/86 H. Percy Harris to 
C. F. Brickdale, Dec. 10, 1907. Law Society, A.R., 1908, p. 27; R.C.L.T., Evidence 
Cd. 5494 (1911), XXX, qq. 6782-6820, 7220-7283; Law Society, P.R., 1914, p. 136; 
P.R.O. LCO 2/445, Malcolm Macnaughten to Claude Schuster, Aug. 5, 1920. 
~“© Law Society, AR., 1914, p. 131. 
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response to initiatives of previous Lord Chancellors the President of 
the Law Society 


“cordially recommended both Bills to the favourable con- 
sideration of members, and gave expression to the view that 
the Society and its members are deeply indebted to the Lord 
Chancellor not only for the matter contained in the Bills, but 
for the manner in which they have been formed and for the 
time devoted to their due consideration.” 


The Associated Provincial Law Societies also supported the Bills.“ 
Amended versions were introduced in August 1914, but had to give 
way to wartime legislation. 

War collectivism presented new opportunities for registration of 
title. In March 1917 a Reconstruction Committee Sub-Committee 
was set up to consider post-war land policy.“* On August 2, 
1917, Sir Charles Brickdale wrote to Sir Claude Schuster, the 
Permanent Secretary of the Lord Chancellor’s Office, “. . . it will 
be advisable to get as tight hold of the Reconstruction Committee as 
we can: if the Government are going to buy land and build a 
million. houses, the purchasers ought not to be left to the tender 
mercies of ‘ This Indenture.’ . . .” S Brickdale attempted to align 
registration with what he considered to be the ideological require- 
ments of the Government. In December 1917 he wrote to the Lord 
Chancellor (Lord Finlay) that registration of title “*. . . accords 
with the strong and increasing body of opinion in favour of small 
ownership—urban as well as rural—and with the many legislative 
Schemes having that object which are now occupying the attention 
of the public, and, I believe, of the Government.” Legislation, he 
added, would not be required except to abolish the County Veto. 
This could be inserted unobtrusively into a general land Bill.“ 
The Ministry of Reconstruction finally set up a Land Transfer 
Sub-Committee in January 1919.4" Brickdale had pinned his hopes 
on wartime collectivism. With the war over and a reaction-minded 
House of Commons installed in Westminster, his best chances were 
gone. 

The Land Transfer Sub-Committee was weighted against regis- 
tration. Nine out of 13 active members were lawyers, three of 
them solicitors; Arthur Underhill, a conveyancer associated with 
the Law Society, represented the conveyancing bar.** Sir Claude 


43 Loc. cit., p. 47. 

44 First Report of the Committee of the Ministry of Reconstruction dealing with 
the Law and Practice relating to the Acquisition and Valuation of Land for Public 
Purposes, Cd. 8998 (1918), XI, p. 1. 

45 PRO LAR 1/46. 46 P.R.O. LCO 2/407, Dec. 10, 1917, pp. S—6. 

47 Seo P.R.O. LCO 3/12, Acquisition and Valuation of Land Committee corros- 
pondence, Dec. 31, es 9, 1919. This stage has been compressed considerably in 
this account. 

48 For Underhill's links with the Law Society, which went back to 1880, see 
hi memoirs, Change and Decay, the Recollections and Reflections of an Octogenarian 
Bencher (1938), 38), Po 73, 88-89, 91, 102-103; see Fourth Report of the Acquisition and 
valuation of Land Committee, 'Cmd. 424 (1919), XXXIX, 89. [Fourth Report]. ea 
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Schuster, the Permanent Secretary, was also a member of the 
Committee. James Bell, the Labour member, did not attend. Sir 
Leslie Scott, the Conservative M.P. who was the committee’s chair- 
man, described its brief: to choose between registration of title, 
the Wolstenholme-Haldane scheme and the private deeds system of 
conveyancing.“* Underhill was ready with a scheme of his own. 
Like the Bill drafted for Haldane by B. L. Cherry in 1913-14, it 
was intended to forestall registration of title by assimilating realty 
to personalty, but relied on a device (considered eccentric by 
other practitioners) of converting all legal estates into long lease- 
holds, which were personalty under the existing law.°* Cherry’s 
Law of Property Bills were strongly criticised in 1913-14 for the 
complexities they introduced.*! In 1918 he was engaged with a few 
other barristers (most probably by the Law Society) m drafting 
bills intended to bring the rest of the Jaw of real property into line 
with the Haldane Bil." The Land Transfer Sub-Committee 
accepted the Underhill scheme at its third meeting and Sir Walter 
Trower, the Law Society representative, promised to get Cherry to 
draft a Bill combining his own and Underhill’s efforts.*? 

Conveyancing was seen to be vulnerable, and its reform a 
political necessity. “‘It surely must be possible to simplify ‘the 
thing’ somehow... the public will insist on rough and ready 
registration by itself, if conveyancers would not provide a simple 
system to go with it,” wrote Scott to Schuster in March 1919.54 
Brickdale submitted a memorandum of an “ Estimate... of the 
Annual Saving to the Nation to be expected from ... General 
Registration of Title ” (l.e. from the elimination of solicitors from 
land transfer) on March 25, but the committee was not receptive; 
discussion of registration centred on the evils of bureaucracy.** 
Goaded on by Scott, the committee reluctantly agreed to a limited 
and unspecified extension of registration. Scott underlined the 
political reasons: 


4° P.R.O. LCO 3/41, “ Land Transfer Sub-Committee, Record of the Proceedings 
of the First Meeting,” Jan..21, 1919, p. 2. 

s0 Arthur Underhill, The Line of Least Resistance, nd. [1919]. Reprinted as 
Appendix I in Fourth Report of the Acquisition and Valuation of Land Committee, 
1919, p. 25. See p. 34 for recital of decisive advantages over registration. 

51 PR.O. LCO 2/451, “Law of Property Bile-Report of the Institute [of 
Conveyancers],” 1914. 

52 PR.O. LCO 3/44, Land Transfer Sub-Committee, “Report ... on BUM pre- 
pared by conveyancers practising in Lincoln’s Inn,” Mar. 20, 1919; including a 


the latter drafted by Charles Sweet, who had drafted a Bill for the Law Society in 
the past (see note 27). 

53 PR.O. LCO 3/41, Land Transfer Sub-Committee [L.T.S.C.J, “Record of 
Proceedings,” third meeting, Feb. 11, 1919, pp. 89; P.R.O. LCO 2/508. Claude 
Schuster aaa Secretary] to A. Liddel [Parliamentary draftsman], Feb. 10, 
1919, 

54 PR.O. LCO 2/508. 

55 PR.O. LCO 2/508, L.T.S.C. 10th meeting, May 7, 1919, “ Discussion,” 
.pp. 2-6. 
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“, .. such a system, coupled with the other pro of the 

, Land Acquisition Committee in regard to compulsory acquisi- 
tion of land, would cut the ground from under the, feet of the 
bolshevists . . . if the Land Acquisition Committee’s proposals 
had been in force, the Coal Commission would not have asked 
for the nationalisation of royalties.” 


Schuster added, “Part of the political exigency rose from the fact 
that efforts to extend registration had failed in the past. If the 
Committee failed also, we should be faced with conservatism on 
the one hand, and bolshevism on the other.” Middlebrook, a Leeds 
solicitor, sensibly pointed out that “ Bolshevism was a revolt against 
landlords, not against any system of transfer,” ** but the ideological 
argument was compelling enough for the committee to accept the 
necessity of abolishing the County Veto.*" 

Trower, the Law Society representative, remonstrated strongly. 
The most he would concede was a “ period of probation ” where an 
amended Law of Real Property and the amended system of registra- 
tion could be observed in fair competition.** In private talks with 
Schuster he agreed to remove his opposition if the extension of 
registration was postponed for three years, preceded by an inquiry, 
and made subject to an affirmative vote in one House of Parliament. 
Schuster wrote to Scott that 


“It is, of course, an absurd proposal, but if we could buy the 
appa of the Law Society at that price, I think they [the 
other members of the committee] might be content to pay 
it... if we do not get their [the Law Society’s] fairly active 
assistance in passing the bill through both Houses, we shall 
find covert resistance and obstruction all round.” ** 


This show of weakness prompted Trower to raise the price to five 
years’ postponement.*® The demand was resisted but the march of 
appeasement had begun. The Committee reported in November 
1919, recommending Cherry’s expanded Law of Property Bill and 
the abolition of the County Veto-provided that no order for the 
extension of registration be made within three years.*! “A delay 
of a year or two is nothing to be alarmed at,” wrote Brickdale to 
Schuster, “. . . I think you have made a very good bargain.” * 

The Law of Property Bill gave Lord Birkenhead the opportunity 
of linking his name with an important and prestigious measure of 
legal reform. In May 1919 he was already “. . . looking forward 
to introducing the Bil”; on December 6, Schuster wrote to the 


5@ P.R.O. LCO 2/509, L.T.S.C., 13th meeting, June 24, 1919, pp. 5-7. 
“57 Loc cit., p. 7, and 16th meeting, July 9, 1919, pp. 2-9. s8 16th meeting, p. 2 
5¢ PRO. LCO 2/509, Schuster to Trower, July 10, 1919; Schuster to Scott, 
July 11, 1919. 
s Loc. cit., Schuster to Trower, July 11, 1919; Trower to Schuster, July 12, 
1919. 
$1 PR.O. LCO 2/509, “ Provislonal Decisions of the Land Transfer Com- 
mittee as to extension of Registration of Titl,” nod. [August 1919]; Fourth 
Report (1919), cl. 45-47, pp. 22-23. 3 ee 
62 P.R.O. LCO 2/509, C. F. Brickdale to Schuster, Oct. 16, 1919. -2 
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parliamentary draftsman that “The Lord Chancellor is‘ very 
anxious to introduce the Bill before Parliament rises, indeed, I 
think that he must introduce the Bill in some shape.” *? The Bill 
he proposed to introduce was an uneasy marriage of two competing 
principles—a simplified system of private conveyancing and a com- 
pulsory, nation-wide register of title. Cherry’s formula for the 
assimilation of realty and personalty was explained in Part I of the 
Bill Disregarding Underhill’s proposals, a great simplification of 
tenure was achieved by abolishing copyholds and other customary 
tenures and forms of descent, such as gavelkind and Borough 
English. Legal estates were reduced to freehold and leasehold and 
all other interests were removed from the legal title and “‘ pushed 
behind the curtain” to be vested in trustees or as equitable 
interests, with no effect on the title. Trustee, settled land and 
intestacy statutes, together with many other areas of property law 
were brought into lme with these changes, incidentally removing 
the principle of primogeniture on intestacy. The Bill consisted of 
more than 250 pages; Part X contained provisions for the abolition 
of the County Veto and the extension of registration after a 
three-year delay, within the terms of the Schuster-Law Society agree- 
ment. To smooth the Bill’s passage, Birkenhead insisted in a 
circular to the Cabinet that it was a technical, not a political 
measure. Only Walter Long, the last survivor of the traditional 
landed interest in the Cabinet, was suspicious. Birkenhead reassured 
him that “.. . the transfer of land by registration rather than by 
conveyance is in an especial sense the child of the Conservative 
party.” ** In the post-war class-based political alignment land 
transfer ceased to be a contentious issue; the contradictory prin- 
ciples of Cherry’s Bill only represented a domestic squabble within 
the establishment—notably the two sections of the legal 
community. 

Since 1881 the barristers had been gradually pushed out of con- 
veyancing.*’ In 1895 the Institute of Conveyancers still made a 
common cause with the Law Society in opposing registration of 
title,** but in 1913-14 it reported negatively on the Haldane-Cherry 


‘3 PR.O. LCO 2/443, Schuster to A. E. Russell, May 16, 1919; LCO 2/509, 
Schuster to Liddel, Dec. 6, 1919; loc. cit., Bernard Drake [Secretary of the L.T.S.C.} 
to Members, Oct. 24, 1919. 

u “ Memorandum by Mr. B. L. ee ee 
Law of Property Bil,” Fourth Report of the Acqu. and Val. of Land Cttee.: 
1919, pp. 43-48. 

€: PR.O, LCO 2/443, Jan. 27, 1920. 

se P.R.O. LCO 2/443, Walter Long to Lord Chancellor, Feb. 1, 1920; Claude 
Schuster to Long, Feb. 9, 1920. 


67 B. rg havent ar = ae ni caer tir clnkatc nani a taee Pp. 213-214, 222; 
Anon. [“ A Barrister ”], Lawyers and ther Clients (1901), Chaps. IT and VI. 

€ “ Tho- Institute—Land Transfer Bill, 1895—Report of Committee appotnted 
on the 14th May, 1895 to consider the BUL” Report from the Select Committee on 
the Land Transfer Bill, 1895, 364 XI; App. I, pp. 239-241. Suggestions A-E defeat 
the purpose of the Bill by not making registration the final proof of ownership 
and by encumbring the registered title with subordinate interests. “The Institute ” 
was an informal club and pressure group of the leading conveyancing 
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Bil** In March 1920 the Institute set up a committee to report on 
the Law of Property Bill.” On March 3, 1920, at the second reading 
of the Bill, Viscount Cave rose to oppose the altering of “ the whole 
system of conveyancing in this country,” "* he rejected both assimi- 
lation and registration and on July 26, he moved an amendment to 
omit Part I of the Bill, which contained the ‘‘curtain”’ clauses, 
the heart of Cherry’s scheme."* Contrary to other interest groups 
the conveyancers could see through the conspiracy. T. Cyprian 
Williams, a conveyancer who drafted Law Society assimilation Bills 
in 1907-12 but had since fallen out of favour indicated that Part I 
was a ‘“‘. . . corrupt bargain with the solicitors whereby they are 
to be allowed to bleed the public in consideration of agreeing to 
registration.” "° Cherry, himself a member of the Institute of 
Conveyancers, explained the issue to Schuster as he saw it: 
“. . . the law will be made so simple [that] it will be possible to 
work it with second rate clerks . . . This does not suit the con- 
veyancing experts at Lincoln’s Inn . . . It is a case of conveyancing 
experts and reactionaries versus the public and the solicitors.” "* 
The Bill was an economic necessity for the solicitors: “‘ unless the 
Bill passes and the necessity for doing a vast amount of unnecessary 
work is abolished and the work itself simplified there is no alter- 
native but to raise the scale.” Insufficient remuneration had already 
led to a widespread practice of neglecting to investigate . titles 
properly.” The conveyancers’ case was defeated by the mercenary 
character of their occupation. Some of their most prominent mem- 
bers (Cherry, Underhill, Eustace Russell, not to mention Lord 
Haldane) were advocating for the enemy."* In any case their 
argument for preserving the existing law was even less plausible 
than the solicitors’ version: of reform. The Institute maintained its 
hostile stance, but Part I was more a declaration of intent than 


e? See note 56. 
70 PR.O. LCO 2/444, Chery fo Schuster: Aisa, 1970, pert of the) Rape 
LCO 2/450: “Law of Property BI” [Memorandum] by Special Committee 


the Institute, May 19, 1920. 

71 39 H.L-Deb., Sth ser., Mar. 3, 1920, coL 271. l 

T3 41 H.L.Deb., 5th ser., July 29, 1920, cols. 486—487. 

13 PRO. LCO 2/443, Malcolm MacNaughten- [Bar Counci representative on 
the Institute of Conveyancers Committee] to Schuster, Aug. 5, 1920. Also P.R.O. 
LCO 2/445, “The Law of Property Bil, Memorandum by Mr. Edward H. Benn,” 
July 6, 1920. See esp. items 2, 3, 10 and 12. A second memorandum, see LCO 
2/458; also LCO 2/445, “ The Institute [of Conveyancers], Law of Property Bill 
. . . Report of the Special Committee of the Institute on Part I,” July 27, 1920, 
which is more technical. Alo LCO 2/445, Cherry to Schuster, July 22, 1920, and 
Cave to the Lord Chancellor, Aug. 4, 1920, and subsequent correspondence. 
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™ PR.O. LCO 2/445, Cherry, “Law of Property Bill, Part I, Replies 
ii ead oe ee his further Points,” p. 25. Cherry had 
already used this argument before; see LCO 2/443 [B. L. Cheers)“ Law of Property 
Bill, Memorandum,” n.d. [December 1919], p. 5. 

78e PRO. LCO 2/445, Cherry to George Cruikshank [Chairman of the Institute 
Committee], Aug. 6, 1920; Cruickshank to Shuster, Aug. 9, 1920, and reply on Aug. 
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printed by the Law Quarterly Review tn April 1920, See LCO 2/445, Underhill to, 
Schuster, Mar. 9, 1920. 
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“hard” legislation and it proved possible to amend it to the 
conveyancer’s content.” 

More serious than the barristers’ opposition to Part I was Vis- 
count Galway’s amendment on July 26 to omit clause 177, which 
included the abolition of the County Veto. He spoke on behalf of 
the County Councils Association which, in this matter, was entirely 
subservient to the Law Society (see n. 89, below). Birkenhead 
reacted with force and emotion to the challenge to his compromise 
with Trower. In regard to registration of title he declared: “I 
venture to say that this is incomparably the greatest individual 
proposal in the whole of this BilL” He recounted the tortuous 
history of the measure and continued, 


“ this Bill will do more for the land-owning and land-acquiring 
class than any bill which has been before your Lordship’s house 
for many years ... the whole [existing] process [of land 
transfer] is irrational to a degree that I cannot describe. 
Nothing can remedy this except registration of title... I 
must confess that I feel very strongly about this proposal” 7* 


His commitment to the Bill placed him in a position of dependence 
on Cherry which the latter did not hesitate to exploit. The Law 
Society had commissioned Cherry to draft the Bill in the first place, 
and he owed it a long-standing loyalty. In the spring of 1920 he 
had not yet received any payment from the Government.’® He was 
in day-to-day control of the Bill and nothing was done without his 
advice. The Permanent Secretary was under pressure from the 
Lord Chancellor and relied on Cherry’s expertise. He knew af 
Cherry’s dual commitment but preferred to ignore it.*° 

After the second reading Cherry set out to get better terms for 
his patrons. He inserted a casual query into a letter to Schuster 
about technical matters: ‘“‘ Have you heard that the solicitors in the 
Commons are willing to vote for the Bill if you postpone the first 
compulsory order for ten years instead of two? ”* On May 4, 
1920, Cherry prepared notes for the Lord Chancellor’s address to 
the Institute of Conveyancers which committed the latter to the 

™ PR.O. LCO 2/445, MacNaughten to Schuster, Aug. 5, 1920; Cherry to 
Schuster, Aug. 6, 1920. See also P.R.O. LCO 2/446, Cherry to Schuster, No. 5, 
1920, Nov. 15, 1920; Schuster to Cherry, Dec. 15, 1920. 


18 41 H.L.Deb., 5th ser., July 26, 1920, cols. 513-523. 
7? Payment by the Government, see LCO 2/443, Schuster to Lord Muir 


80 Preagsure from Lord Chancellor see e.g. LCO 2/445, Schuster to Cherry, July 
28, 1920, and to G. Cruikshank, July 30, 1920. Dual loyalties, see LCO 2/508, 
Schuster to E. Russel about appointments to the Land Transfer Sub-Committee, 
Jan. 15, 1919. Cherry was passed over becauso ho “. . . is perhaps too much 

Schustec’s contributions the deliberations 


issues: see e.g. LCO 2/508, 10th meeting, pp. 2-6. His repeated feigning of innocence 
suggests some discomfort about his role. See LCO 2/508, Schuster to Brickdale, 
Jan. 18, 1919; the same, LCO 2/447, Mar. 31, 1921. LCO 2/766, Schuster to 
Underhill, Apr. 9, 1925: “Al I have had to do with the Bills, as you very 
well know, was to act as an office boy.” 

ew 81 PR.O. LCO 2/444, Cherry to Schuster, Apr. 26, 1920. 
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solicitors’ conception of the Bill as a trial between registration and 
private conveyancing.” The Law Society then submitted amend- 
ments extending the trial period to 10 years. Brickdale protested 
that this was a breach of the 1919 agreement and warned against 
a sell-out. “‘ Our old experience with the Law Society is that it is 
not much use making concessions to them. There is always someone 
who gets up afterwards and asks for more.” * Schuster wrote to 
Cherry, “. . . we had better show [the solicitors], at present at 
any rate, a determined front.” * Cherry replied, “. . . we must 
certainly keep a stiff upper lip so far as regards the Law Society.” 
Following his own precept, he went on to admit that he had drafted 
the Law Society amendments himself, and recommended them to 
Schuster.“ This.was permeation carried to its logical conclusion, 
with Cherry coming to represent both sides. The negotiations are 
sèt out in detail in the Lord Chancellor’s Office files. The Law 
Society mobilised the Municipal Councils Association, the County 
Councils Association and the provincial solicitors to oppose the 
abolition of the County Veto.** In November 1920 Birkenhead 
decided to give way. He agreed to a 10-year “ experiment ” during 
which registration would not be extended if the solicitors removed 
their opposition as well as that of the county councils and the 
municipal -corporations.*’ To ‘pre-empt additional. demands 
Birkenhead published an article in The Times extolling the advan- 
tages of registration. The solicitors took the hint and “ settled ” for 
a 10-year “trial.’** They also demonstrated their capacity to 
qP avor the goods: both the County Councils Association and the 
ciation of Municipal Corporations removed their opposition.** 

‘As Brickdale had predicted, opposition soon appeared from a 
new direction; Land Union representatives in the House of Lords 
suddenly awoke to the menace of registration.*° Cherry blamed the 
conveyancers but this appears to be one more instance of managed 
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83 Loc. cit., “‘ Noteé on the Law of Property Bill,” May 4, 1920 (two different 
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misinformation. The alarm was first sounded by Cherry and the 
Law Society,** and the Land Union was appeased (with no refer- 
ence to the conveyancers) through the good offices of Cherry, and 
of Walter Trower and Sir Charles Longmore of the Law Society. 
The price—a public inquiry and an affirmative vote by both Houses 
of Parliament at the end of 10 years.” Birkenhead’s apology rang 
hollow: “Though I would indeed most gladly have avoided the 
delay of ten years, I am bound to recognize that a period of delay 
of five or ten years is small indeed in the history of a nation, or 
even in the history of a system of land transfer.” *? 

The requirements of the solicitors’ interest provide the primary 
factor in accounting for the Law of Property Bill but it affected a 
broad front of property law and impinged on many interests, too 
many to describe or even mention in this account. The accom- 
modations and adjustments involved were marginal to the main 
purpose of the Bill. 

The one remaining risk were the remnants of radicalism in the 
Commons. On May 31, 1921, Leslie Scott, by then Solicitor- 
General, recommended to the Cabinet a sop to Labour in the form 
of an amendment to the Law of Property Bill allowing a trade 
union to lease or buy more than one acre of land (this was for- 
bidden by the Trades Union Act of 1871). The amendment was 
proposed by John Ward, a former Lib-Lab, and Scott argued that 
“|. . it was very desirable that the Labour Party and the Trades 
Unions in particular should own as much land as possible in order 
to give them a proprietary interest which would disincline them to 
revolution.” * The amendment was duly incorporated.** J 
Wedgwood was the most prominent land reformer in the 1921 
Parliament. In 1919, when Birkenhead became Lord Chancellor, he 
obliged Wedgwood by ignoring the contempt of court implied by 
the latter’s exposé of divorce procedure.** In 1921 it was time to 
return the favour. In response to a personal letter from Birkenhead, 
Wedgwood refrained from obstructing the Bil.” 

It was duly passed on June 18, 1922, and Birkenhead took the 
credit.** The final enactment was delayed for another three years to 


' $1 PR.O. LCO 2/447, Cherry to Schuster, Mar. 18 and 21, 1921. 

"2 PRO. LCO 2/447, correspondence Apr. 6-May 30, 1921, esp. Cherry to 
Schuster; May 4; LCO 2/459, correspondence between Cherry, Schuster, Longmore 
[of the Law Society] and F. Liddel [Par [Parliamentary drafteman], Apr. 29 to May 6, 
1921; LCO 2/448, C. H. Morton [President of the Law Soclety] to Schuster, June 9, 
1921. 

93 44 H.L.Deb., 5th ser., Mar. 17, 1921, col. 665. 

n PRO. LCO 2/449, ‘Cabinet Home Affairs Committee circular C.P. 4005, May 
31, 1922, including letter from Scott to H. A. L. Fisher, Secretary of the Committee, 
May 30, 1922. 

95 PRO. LCO 2/4455, “Law of Property, Summary of Amendments made in 
Committee and on Report,” June 1922, 

36 J. C. Wedgwood, Memotrs of a Fighting Life (1940), p. 150. 

37 P.RLO. LCO 2/448. Birkenhead to Wedgwood, Jul. 13, 1921. 

®8 See Viscount Birkenhead, Points of View II (1922), pp. 29-33; “ Epheelan ” 
TBechofer Roberts], Lord Birkenhead (Sth ed., 1936), p. 144; W. Holdsworth, An 
Historical Introduction to the Land Law (192), p. 322; Cherry archly proposed a 
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draft rules, pass consolidating Bills and enable Cherry to cash in on 
the Act by publishing three textbooks.”” One of Cherry’s recurrent 
tactics had been to commit the Lord Chancellor to Law Society 
positions.. He now found it expedient to place his achievement 
on record, On June 23, 1922 he wrote to Birkenhead, 


“. .. There have been a few points in the negotiations to 
which, for obvious reasons, it was not necessary or poe 
expedient to call you or Schuster’s attention. These 
probably interest you. 

The reason why we obtained the wholehearted co-operation 
of the Law Society and Association of Provincial Law leties 
was largely because they realized that if the eral law and 
practice was not simplified, the next step would have been an 
uncontentious measure putting the Land Transfer Acts in 
order to be followed by an enquiry at which those in favour of 
the private system of conveyancing would not have stood a 
dog’s chance. This gave us the opportunity of amending the 
general law so as to fit in with the registration practice . . .”? 


1919-20 was a period of hope for land registration, 1921-25 a 
period of humiliation. Attempts by Brickdale in 1920 to persuade 
the Yorkshire County Councils to convert their registries of deeds 
into registries of title came to grief against a joint front of Leeds 
solicitors and officials of the councils, which shared the profits of 
the registries.’ Birkenhead’s capitulation in 1921 left one loophole 
open: a county borough could still apply to have registration of 
title extended -to it. After 1925, and in the face of solicitor 
Opposition, a few boroughs did take up this option and compulsory 
registration began to expand for the first time since 1897." 

Charles Brickdale was a defeated man when he retired in 1923. 
The solicitors, on the other hand, drew confidence from their 


statue to the Lord Chancellor in Lincoln’s Ion. P.R.O. LCO 2/448, Cherry to 
Schuster, July 6, 1921. He prefaced his books with fulsome dedications tg 
Birkenhead (see next note). 

** B. L. Cherry, J. Chadwick and J. R. P. Maxwell, Wolstenholme and Cherry's 
Conveyancing Statutes (11th ed., 2 vols, 1925, 1927); B. L. Cherry and J. R. P. 
Maxwell, Prideaux’ yeyancin 





textbooks, see Fourth Report (1919), “ Memorandum by Mr. B. L. Cherry... ,” 
App. IV, p. 48; P.R.O. LCO 2/447, Cherry to Schuster, Apr. 8, 1921, and 
Memorandum, Apr. 4, p. 3; another Memorandum (both about e Land Unton 
Report) Apr. 13, 1921, p. 4; LCO 2/449, letter from Sweet and Maxwell [law 
publishers] to the Lord Chancellor, May 20, 1922, asking for the application of the 
Act to be postponed to 1925 to enable them to revise their text 
(edited by T. C. Willems, Cherry’s rival); reply, May 22, 1922: this was used to 
justify postponements—-LCO 2/449, “Law of Property Bill, Summary of Amend 
ments,” June 1922, cl. 191; Cherry to Lord Chancellor, June 23, 1922, p. 3. 

1 See note 82; P.R.O. LCO 2/446, Cherry to Schuster, Dec. 16, 1920; LCO 2/447, 

to Schuster, Apr. 21, 1921. 

2 P.R.O. LCO 2/449, 3? P.R.O. LCO 2/450 [1920], parnim. 

t PR.O. LCO 2/446, Brickdale to Schuster, Feb. 8, 1921; Lord Birkenhead, 44 
H.L.Deb., 5th ser., Mar. 17, 1921, col. 656. ` i 

5 (1926), Hastings (1929) Middlesex (1937), Croydon (1939). Report to 
the Lord Chancellor on H.M. Land Registry 1938-39 (H.MS.O., 1939), pp. 3, 5. 
Also PR.O. LCO 2/927 [1924-5]. 5 
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successes. In 1919, in the course of a reply to Brickdale’s “ Estimate 
on the Saving to the Nation...” Walter Trower suggested that 
solicitors’ charges could be reduced if Cherry’s proposals were 
adopted.* This was quickly forgotten. In 1922 the Law Society 
put m a claim for a higher scale of remuneration. In spite of a 
general deflation of prices, solicitors received a 334 per cent. rise in 
conveyancing scale charges in 1925.’ Brickdale’s successor J. S. 
Stewart-Wallace was determined to make an accommodation with 
the Law Society and offered them a concordat on the basis of a 
higher scale fee on registered land m return for the removal of 
opposition and obstruction in London and acquiescence in the 
extension to all Middlesex. It was Cherry who craftily put this idea 
mto the Registrar’s mind, once more playing the role of honest 
broker. Stewart-Wallace was a lesser man than Brickdale and after 
prolonged bickering and bullying was manoeuvred into accepting 
a new solicitors fee scale for registered land giving solicitors a rise 
of 50 per cent. on dealings under £1,000 and 50 per cent. to 350 per 
cent. on a sliding scale for dealings between £1,000 and £5,000. 
Nothing was given in return.* In 1925 the profession was secure and 
profitable as never before. The war relieved it of the surplus of 
practitioners; the land transfer monopoly was secured by the Law 
of Property Act of 1922; the costs of conveyancing were con- 
siderably reduced for the solicitor and raised for the client. From 
1925 there was a big expansion in building activity.* This must have 
been the basis of the renewed attraction of the profession after 
1925. 10 

In conclusion, the Law of Property legislation is seen to be the 
outcome of a long-term conflict between the lawyers and the state 
for the control of land transfer. Throughout, the London solicitors 
were more conciliatory. The 1922 arrangement reflected the greater 
dependence of provincial practitioners on real property transactions. 
Registration remained restricted to London and its environs. Max 
Weber’s classic account of Bureaucracy fits this episode remarkably 
well. “ The decisive reason for the advance of bureaucratic organis- 
ation has always been its purely technical superiority over any 
other form of organisation.” ** This generalisation, derived from 
his experience of German officialdom, did not apply to England. 
Only two words need to be substituted to make his general remarks 
on the English legal system fit the history of land registration. 


€ PRO. LCO 2/509, Land Transfer sub-Commlittes, 15th meeting, July 8, 1919, 
p. 5. 7 P.R.O. LCO 2/1071, passim. 

3 PRO. LAR 1/175 [1922-25], passim. Old scale for registered land, see C. F. 
Brickdale, Methods of Land Transfer (1914), pp. 211-214. 1925 scale, see J. J. 
Wontner, A Guide to Land Registry Practice (1928), App. 4. The fees on higher 
values increased by 225-368%. 

' H. W. Richardson and D. H. Aldcroft, Building in the British Economy 
Between the Wars (1968), p. 56. 

10 Ses note 2, p. 505 above. 

11 H, H. Gerth and C. Wright Mills (eds.), From Max Weber (1948), Chap. VIO, 
p 214. 
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“In England, the reason for the failure of all efforts at a 
rational codification of law...... was due to the successful 
resistance against such rationalisation offered by the t and 
centrally organized lawyers guilds . They retained in their 
hands d transfer’] as an empirical and highly developed 
technology and they successfully fought all moves towards 
rational law that threatened their social’ and material 
position.*? 
The conflict of systems was personified by R. B. Haldane. A scion 
of the Inns of Court, he was also an admirer of the insitutions of 
Imperial Germany. His decision in 1912 to preserve private con- 
veyancing in the face of the collectivist tendencies of Edwardian 
Liberalism is a major turning-point in the story of land transfer. 

It would not have been taken were it not for the political effec- 
tiveness of the solicitors. This was particularly striking from the 
1890s on, when they had lost the alliance of the landed interest 
and were without support on the front benches (except Henry 
Fowler in the 1890s and Haldane from 1912). There were normally 
no more than 20-30 solicitors in Parliament,** but their effective- 
ness, determination and lack of deference were strongly in contrast 
to the much larger groups of pre-war land reformers. The latter 
numbered at one time 400 M.P.s among their i 

Ruling-class retrenchment after the First World War (expressed in 
hostility to “ officialdom ” and ultimately in the public expenditure 
cuts of the “ Geddes Axe ”), defeated the prospects of registration. 
An important factor was the complexion of post-war politics. In 
the provinces the solicitors were able to exert better ‘control over 
Jocal government organs than in Rubinstein’s days of glory. Their 
parliamentary impact was sufficient to deflect Birkenhead from his 
course. Cherry’s audacities were a symptom of the self-confidence 
which replaced the dejection and apologetics of the pre-war period. 
The removal of restraint can perhaps be accounted for by the 
abdication of radicalism. The apathy of Liberals and Labour made 
it- easier for Birkenhead to push through the policy which 
culminated in the Law of Property ace oh 1925. 


AVNER OFFER * 


13 Substituted for “ furistic training.” 

18 Ibid. p. 217; seo also, p. 218. 

14 Some solicitors (like David Lloyd George)- were indifferent to professional 
interests and a few barristers were effectively part of the ‘lobby. A list of 
Ce ee ae SoA Joumal 
after General Elections. The average number between 1900 and 1919 was 19. 

18 A petition demanding land taxation submitted to the Prime Minister in 1906 was 
signed by “no bees than 400 M.Ps.” A. J. Peacock, Land Reform 1880-1919, M.A. 
thesis, Southampton (1961), p. 192. 

i * Junior Research Fellow, Merton College, Oxford. 
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THE Royal Commission on Legal Services will have to consider, in 
the light of research showing discrepancies in the way in which 
magistrates refuse legal aid, whether there should be a system for 
appealing against the magistrates’ refusal of legal aid. In July 1973 
the Law Society published a memorandum in which it proposed that 
Legal Aid Committees be empowered to determine such appeals, 
and that in some cases they should be able to grant legal aid limited 
to a plea in mitigation.” This particular proposal has its dangers, 
as will be suggested below, but also provides a good example of how 
thinking and attitudes towards the legal system evolve. 

Until the Poor Prisoners Defence Act 1903 there was no statutory 
provision at all for legal aid. Until 1836? prisoners on trial for 
felony were not allowed representation of any kind except for the 
purpose of arguing points of law which the judge thought worth 
having argued by counsel and which related to the indictment.* 
Even after 1836 the only ways in which prisoners of limited means 
could be represented were by a dock brief *- or by having counsel 
assigned by the court to undertake the defence gratuitously.’ The 
1903 Act empowered courts to grant legal aid to a prisoner of 
insufficient means where it appeared “ desirable in the interests of 
Justice ” and “‘ having regard to... the defence set up.” This was 
interpreted as limiting the grant of legal aid to cases where a defence 
was set up before the Justices and thus excluding legal aid for pleas 
of guilty. 

.This limitation was removed by the Poor Prisoners’ "Defence 
Act 1930. Restrictive ‘conditions still remained but in theory the 
way was free for courts to grant legal aid for pleas in mitigation on 
a committal for sentence or a guilty plea.’ However, many courts 
seemed unaware that the requirement that the defence be disclosed 
had been repealed.* In 1938 Humphreys J. had gone so far as to 
state °’ : 

“I hope that the time will come when every accused person 
unable to afford legal aid will be given it at the expense of 

1 e.g. “ Criminal Legal Aid in 1975 ” in (1977) 127 New L.J. 332. 

2 Legal Aid in Criminal Proceedings (Law Society, 1973), para. 6. 

3 When the Trials for Felony Act 1836 (6 & 7 Will. 4, c. 114) gave all prisoners on 
ee rere saan ee eee ee cee oe 

4 See Baker, Introduction to English Legal History (1971), p. 278. 

5 See e.g. “ The Dock Brief” in the Law Guardian Gazette for November 1973. 

6 Soc e g. “ Legal Aid for Counsel Only ” (1974) 124 New L.J. 405. 





Poor (the Finlay Committee), Cmd. 2638 (1926). 

8 Annual Report of the Clerk to the Sheffield Ctty Justices 1936-39 (1937) 1 
Journal of Criminal Law 379, 381. 

® a: Chorley at the Kent Assizes, reported in (1938) 2 Journal of Criminal 
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the state. It is very necessary for those who preside in these 
courts to be most vigilant not to sentence people who should 
not be sentenced although they pleaded guilty.” 


As late as 1943 the same judge still had occasion to castigate those 
courts which behaved as though the 1930 Act had not been passed. +° 

In 1945 the Rushcliffe Committee recommended that legal aid be 
available in all cases in the criminal courts where it was desirable 
in the interests of justice, and that any doubt as to whether a 
certificate should be granted be resolved in favour of the appli- 
cant. Following their Report the Criminal Justice Act 1948 
specifically provided for legal aid where offenders were committed 
for sentence when the magistrates thought Borstal expedient (s. 20 
(5) (6)) and in respect of indictable offences triable summarily 
(8. 29 (3) ()). 

The law was then consolidated by the Legal Aid and Advice Act 
1949. Section 18 (6) repealed the above provisions of the 1948 Act; 
sections 18 (4) and 18 (5) made it clear that all legal aid provisions 
were to apply equally to proceedings on the questions of sentence 
and of guilt. It was widely hoped that this long-awaited reform 
would go some way towards remedying the deprivations of those 
poor defendants who would not have been among the tiny pro- 
portion of defendants granted legal aid under the provisions of the 
previous rules. However, these hopes were frustrated by the Govern- 
ment announcement in October 1949 that the implementation of the 
whole of Part II of the 1949 Act was to be postponed. 

* Jn fact it was not until April 1963 that sections 18 (4) and 18 (5) 
were implemented. By that time, of course, the whole system was 
in great need of review and reform. 

The philosophy of the Rushcliffe Report and the 1949 Act had 
been that legal aid was a social service to which people had a 
right ‘of access as part of the Welfare State, rather than an act of 
charity performed by paternalist lawyers. This new welfare rights 
philosophy was unacceptable to judges and to older members of the 
profession who had practised in earlier years when legal aid had 
indeed been based on the charity approach. Lord Chief Justice 
Goddard was very reluctant to accept that legally aided defend- 
ants were exercising a right which had been granted by legislation. 
Shortly after the passage of the Act he said,* “In these days when 
there is so much talk about legal aid I find that there is very little 
gratitude among persons who get aid. . . . I am beginning to believe 
that it would be far better to leave many of these people to defend 
themselves.” One month later he was reported in The Times as 
saying that, 


10 (1943) 107 J.P. 325. 

11 Report of the Committee on Legal Aid and Advice in England and Wales, 
Cmd. 6641 (1945), pera. 140. 

12 “ Ingratitude for Legal Aid,” The Times, Mar. 20, 1951. 

13 The Times, Apr. 29, 1951. bs 
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“ he could not understand many of the cases that come before 
the courts in which persons were granted legal aid at the 
Pee expense. It was a very serious matter. The country was 

ing put to enormous expense through the granting of legal 
aid in cases where it should never have been granted at alL 
It appeared to be another development of the Welfare State 
that persons who had nothing that they wanted to say to the 
court yet appeared before it as assisted persons and their costs 
had to be taxed and paid by the state.” 


Later that year he turned his attention specifically to the practice 
of granting legal aid for pleas in mitigation. In R. v. Boseley he 
said that if it were a mere question of bringing forward circum- 
stances in mitigation, most of those involved in the administration 
of the criminal law would agree that they would come better from 
the accused himself, and he could usually be got to talk if he was 
treated patiently and sympathotically..* Goddard took this view 
despite the Government’s commitment to introduce the new rules 
at some stage. His attitude was perhaps epitomised by his complaint 
that it was seldom that any gratitude was shown to counsel. 
Goddard had been Lord Chief Justice since 1946 and his approach 
had prevailed in the courts despite the general post-war atmos- 
phere of reform in most other areas of life. However, he retired 
in September 1958 and was replaced by Lord Parker. The new Lord 
Chief Justice had very different ideas about legal aid. Shortly after 
his appointment he told magistrates that, 
“In almost A case the interests of the prisoner can only 
y 


be safeguarded legal representation . . . and a defence 
certificate may be granted . . . wherever it is desirable in the 
interests of justice that he should have legal aid in the 
aration and conduct of his defence at the trial, which includes 
proceedings on the question of the sentence to be passed or 
order to be made.” 


He then commented specifically on legal aid for pleas in mitigation: 


“It is sometimes said that in the case of prisoners who are 
going to plead guilty there must be but few cases where it is 
desirable in the interests of justice that he should have legal 
aid. With that I am afraid I entirely disagree. I would myself 
put it the other way round, and say that even in the case of 
pleas of guilty there will seldom be a case where it is not 
desirable in the interests of justice.” 


He continued on a personal level, 


“ Speaking for myself I often get the feeling on the first day 
of the Assizes when pleas are taken, that J am not getting all the 
help that I need in order to sentence a prisoner. I welcome a 
case in which there has been a full eee for solicitor 
and counsel to get to know, and so to able to present the 
prisoner’s background and character.” 


*14 (1952) 16 Journal of Criminal Law 70. 
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Indeed the whole speech: marked a turning point in criminal 
legal aid generally. Gradually but definitely the situation began to 
improve. 

In April 1963 sections 18 (4) and 18 (5) of the 1949 Act were at 
last formally implemented and in two cases the following year the 
Court of Criminal Appeal made it clear that when a person is 
involved in a serious offence carrying the possibility of a heavy 
sentence, then it would be a rare case in which justice did not 
demand that full legal aid be granted.}* 

The Departmental Committee on Legal Aid in Criminal Cases, 
chaired by Widgery J. (as he then was), also discussed legal aid 
for mitigation in its Report which was published in March 1966.7 
Several of those who gave evidence to the committee thought that it 
was a waste of public money to enable a defendant to be represented 
if he intended to plead guilty, although a defendant who wished to 
contest the charges should have legal aid. Some thought that the 
pre-trial reports furnished as a result of the recommendations of 
the Streatfield Committee ° gave the court all the assistance 
required for the purpose of sentencing and that pleas in mitigation 
by counsel were often stereotyped statements which added nothing 
to the information in the court’s possession. The Widgery Com- 
mittee itself thought otherwise. Their view was that although social 
reports contained information about home background and employ- 
ment, they said nothing about the circumstances of the offence, 
and anyway were not available in all cases. In addition the reports 
ere not put forward for the purpose of representing the defend- 
ant’s own interests, and he might wish to challenge, through 
counsel, statements in the report. -It is perhaps.a matter of some 
surprise to practitioners in the criminal courts that this was ever 
doubted. On balance then, the committee felt that when people were 
committed for trial the probable plea should not be taken into 
account in deciding whether to grant legal aid.'* They also thought 
that no valid distinction could be made between persons committed 
for trial and persons committed for sentence, and that even where 
the committing magistrates had made a recommendation for Borstal 
training, it was the duty of the higher court to consider the case 
afresh. It was desirable that anything which could be said on the 
prisoner’s behalf should be said effectively.2* In summary pro- 
ceedings they thought it would be impractical as a general rule to 
require a person to plead before applications for legal aid were 
considered. Nevertheless they did think that legal aid should rarely 

15 Home Office Circular 90/1961, Appendix A. 

; oe McAlinden, Times Law Reports, Mar. 10, 1964; R. v. Howes [1964] 
> Report of the Departmental Committee on Legal Ald in Criminal Proceedings, 
Cmnd. 2934 (1966). 

18 Report of the Interdepartmental Committee on the Business of the Criminal 
Courts 1961, Cmnd. 1289 (1961). j 

19 Op. cit. para. 146. i 

20 Ibid. para. 147. 
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be necessary for the purpose of a plea in mitigation in summary 
cases, and sought refuge in the fact that accused persons who 
intended to plead guilty did not usually apply for legal aid.** 

In so far as the recommendations of the Widgery Committee were 
accepted by the Government they were implemented in October 
1968. Part IV of the Criminal Justice Act 1967, especially section 
73, clearly placed proceedings relating to sentence on a par with 
proceedings to determine guilt or innocence. However, before the 
legislative change there was a series of cases in which the issue was 
discussed. 

In R. v. Serghiou® the new Criminal Division of the Court of 
Appeal reiterated and expanded the stand of its predecessor, the 
Court of Criminal Appeal. The defendant had pleaded guilty at 
Marlborough Street Magistrates’ Court to charges of larceny, 
forgery and falsification of accounts. Committed for sentence at 
the Inner London Quarter Sessions, she asked for 62 other offences 
to be taken into consideration. Unrepresented, and with previous 
convictions, she was sentenced to flyve years’ imprisonment. On 
appeal Edmund Davies L.J. said, 


“. .. if a lower court has it in mind... that a heavy sen- 
tence is called for it is most desirable that the accused person 
. . . Should be offered legal aid ... the court should take it 
a itself to offer legal aid so that, albeit there may be guilty 
pleas before the court, any matters which might even remotely 
tell in favour of the accused person may be properly advanced 
through a skilled advocate. ...” : 


In that case the Court of Appeal found that there were mitigating 
circumstances and the sentence was reduced to three years. Thus 
courts were now given the duty to ensure that legal aid was granted 
in appropriate cases even when the accused made no application.” 
However the Government was not quite as anxious to clarify the 
position as was the Court of Appeal. In reply to a parliamentary 
question from Marcus Lipton, M.P., the Home Secretary, Roy 
Jenkins, declined to implement the appropriate recommendations 
of the Widgery Committee in advance of the passage and 
implementation of what became the Criminal Justice Act 1967.% 

It was perhaps surprising that the Court of Appeal was less 
cautious than the Home Secretary. In Mahoney v. Stevens, reducing 
a sentence from five years’ imprisonment to four years’, Diplock 
L.J. commented,” “ We think it right to say that where it is likely 
that a prisoner on pleading guilty will receive a sentence of the order 


31 Jbid. para. 179. 22 [1966] 1 W L.R. 1613. 
33 At the same time a more liberal approach was also developing in Etre, where in 
People v. Morrissy the Court of Criminal Appeal interpreted s. 4 (3) of the 
Criminal Justice (Legal Ald) Act 1972 so as to allow the courts to assign solicttors 
and counsel for appeals against sentence, thus overruling the Attorney-General's 
argument. See (1966) 100 I.L.T S.J. 128. 

u Hansard, H.C.Deb., Feb. 22, 1967, Written Answers, col. 305, 

e235 June 23, 1967. Unreported but ctted in R. v. Green, below. 
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of five years’ imprisonment, it is proper and desirable that legal 
aid should be offered to him.” 

In R v. Stockdale** a seven-year sentence for forgery was 
reduced to three years and the Court of Appeal said that it was 
imperative that the defendant be given legal aid where a long 
sentence was contemplated. In R. v. Tipping *" the court reduced 
a sentence of 30 months’ imprisonment to 15 months, and in R. v. 
O’Brien ™ a similar sentence was reduced to 18 months: on each 
occasion their Lordships repeated the court’s strictures about legal 
aid for mitigation. 

Some of these cases were reviewed in R. v. Green," itself also 
a case in which sentences were reduced by the Court of Appeal 
following the imprisonment of unrepresented defendants. Phillimore 
J. said that it was not desirable to specify a particular term which 
should be treated as requiring an offer of representation, and 30 
months might be treated as marginal—it would depend whether the 
sentence was merited irrespective of any mitigation which might be 
put forward. Acknowledging that representation was apt to lengthen 
the time taken to dispose of the case, he said that nevertheless 
pressure of work must not be allowed to result in injustice which 
could have been avoided. 

It is interesting that at this time the court was more concerned 
with the length of the sentence than with representation. 
Apparently, injustice could be tolerated provided that it was not too 
blatant and the sentence was not too long. 

e Despite these repeated statements of the Court of Appeal, some 
courts were still refusing legal aid on the grounds that the defendant 
had pleaded guilty, and in R. v. McGill,®* leave to appeal against 
a sentence of 15 months was granted on the sole ground that legal 
aid should not be refused simply because the defendant had entered 
a guilty plea. 

Although over the years the position had obviously improved, in 
1970 20 per cent. of those sent to quarter sessions were unrepre- 
sented ** as were a similar proportion of those who appealed against 
the sentence imposed by magistrates. In 1972, the first year of the 
Crown Court, 637 people appearing at the court for sentence or to 
be dealt with were unrepresented (out of a total of 12,580), with 
842 appellants against sentence unrepresented (out of 4,685). By 
1975 the figures were 274 unrepresented out of 17,426 committed 
for sentence, and 895 unrepresented out of 6,059 appellants against 


2¢ [1967] Crim.L.R. 430; Times Law Reports, Apr. 28, 1967. 

47 [1967] Crtm.L.R. 488. 

28 Nov. 14, 1967. Unreported but cited In R. v. Green, below, although the 
cttation in the W.L.R. report of Green is wrong and refers to a different case 
of O'Brien in which a conviction was quashed because refusal of legal ald had 
rendered a trial unsatisfactory. 

2% [1968] 1 W L.R. 673; [1968] 2 AI E.R. 77. 

30 (1970) 114 S.J. 295; (1970) 120 N.LJ. 225; Times Law Reports, Feb. 24, 1970. 

31 See “ Unavailable Aid ” tn New Society, Sept. 17, 1970. s 
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sentence. In the magistrates’ courts, of course, the vast majority of 
defendants continued to be unrepresented although the available 
statistics do not differentiate according to plea. ™ 

One change between 1970 and 1975 was the passage of section 37 
of the Criminal Justice Act 1972, subsequently replaced by section 
21 of the Powers of Criminal Courts Act 1973. This provision 
restricts courts from imposing a custodial sentence on a person 
who has not previously been sentenced to that particular punish- 
ment and is without legal representation, unless legal aid has been 
refused on the grounds of means or the defendant has failed to 
apply for legal aid after having been informed of his right and 
given the opportunity to do so. This very important provision is, in 
one sense, the culmination of the work of Lord Parker and the 
Court of Appeal during the 1960s and although it excludes those 
who have previously been given custodial sentences (and are there- 
fore more likely to be given one again and are thus in greater need 
of legal assistance) it certainly represents a tremendous shift in 
approach during the years since legal aid was first introduced in 
criminal cases. 

However the precise effect of section 21 of the 1973 Act is not 
yet clear. In R. v. Birmingham Justices, ex p. Wyatt, the first 
reported case under section 21, the Divisional Court held that 
where the justices had imposed a sentence in contravention of that 
section, the Crown Court had no power on the appeal to impose a 
sentence of imprisonment even though the appellant was repre- 
sented at the appeal. The Crown Court had only the power tq 
impose such sentence as the justices could have imposed in any 
particular case. The Divisional Court then used its powers under 
section 16 (1) of the Administration of Justice Act 1960 to sub- 
stitute a fine of £50. By that time the appellant had already served 
one month of his invalid six month sentence. 

However, in the next case, R. v. McGinlay,“ the Court of 
Appeal heard the case of a youth sentenced to Borstal training by 
the Crown Court before his application for legal aid had been 
considered. The Court of Appeal said that the judge had acted 
wrongly and that it was extremely important that section 21 be 
followed. However the unlawful act of the Crown Court did not 
deprive it of its character as a court with power to pass a sentence 
of borstal training and it had jurisdiction to do so. The correctness 
of that view has been doubted* and in the event the court 
substituted a probation order for the sentence of Borstal traming. 


The Law Society memorandum, referred to above, was concerned 
with two relevant factors which were pushing in opposite directions. 


33 Unless otherwise stated the figures are taken from the annual Criminal 
Statistics published by H.M S.O. 

33 [1975] 3 All E.R. 897; L.A.G. Bulletin, April 1976, p. 89. 

34 [1976] Critm.L.R. 78. 
° 35 By D. A. Thomas, ibid. See also Mervyn E. Bennum at (1977) 127 Now LJ. 443. 
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One was a desire to ensure that those needing legal aid in the 
criminal courts were made aware of their rights and enabled to 
exercise them. The other was the need to ensure that there 
was no “unnecessary” expenditure of public money. The Law 
Society’s answer was that where a court was not satisfied as to the 
need for legal representation the matter would be referred to a 
small legal aid committee of experienced practitioners nominated 
by the Law Society. This committee would be empowered to refuse 
the application, grant full legal aid, or grant legal aid limited to a 
Plea in mitigation. 

The Law Society argues that these committees would be able to 
seek information relating to the defence of an accused which the 
court would not be able to require, and that they would not be 
inhibited by a lack of relevant information. This would enable an 
investigation to be made into the merits of the case, so that the 
committee could decide that full legal aid was undesirable. The 
Council of the Law Society, according to the memorandum, was 
concerned with suggestions that legal aid is abused and trials pro- 
tracted unnecessarily by an accused’s insistence that his legal 
advisers should strenuously contest charges brought against him in 
circumstances where an admission of guilt and a plea in mitigation 
would be the proper course to follow. In the memorandum the Law 
Society admit, however, that it is the duty of the advocate to act 
upon the instructions of his client “ even in circumstances where 
the advice of his solicitor is that a plea of guilty appears both appro- 
priate and to be in his best interest.” Nevertheless, the Law Society 
seo the value of enabling legal aid to be limited where it is plainly 
appropriate to do so. 

To talk of circumstances “ where it is plainly appropriate to do 
so ” begs the question rather than providing any answers. What is 
appropriate? To whom does it have to be plain? No guidelines are 
provided except that the committee would be able to investigate 
the circumstances and to decide. 

_ The Law Society claims to appreciate that such a provision might 
cause problems. They concede that it would be wrong for the 
Magistrates to inquire into probable plea in deciding whether to 
grant full or limited legal aid, but say that there would be nothing 
wrong in the committee so doing. In the final result, however, it is 
not at all clear that this is a valid distinction. One of the problems 
foreseen is that if, despite the weight of the evidence against him, 
an accused insists that his case be contested throughout, the com- 
mittee would be faced with the alternatives of granting full legal 
aid or accepting that the accused would reject legal aid completely. 
In the latter case the court would know that the committee had 
considered the case, might deduce that legal aid had been offered 
limited to a plea in mitigation, and might be influenced by the view 
that the committee had formed on the merits of the case. If that 
would be so, then inquiry into the plea by the committee would be 
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tantamount to inquiry into the plea by the court, in so far as any 
prejudice would be the likely result. 

Another possibility is that the committee might actually influence 
the plea of the accused by its approach, and that would clearly be 
wrong. It is not clear whether the accused would have the right 
to an oral hearing before the committee, whether he would be 
entitled to be represented before the committee, whether the Green 
Form scheme for legal advice and assistance could be used in 
negotiation with the committee. If the committee is to inquire into - 
the merits of a plea this could be an involved process involving the 
consideration of proofs of evidence, witness statements and so on. 
Precisely how much of his defence would the accused have to 
disclose? The situation could well be reached where the: eventual 
outcome of the case is decided by the administrative procedure 
before the committee instead of by the judicial procedure of the 
court. 

It is admitted in the memorandum that in some cases where the 
committee has to choose between full legal aid and no legal aid, 
full legal aid would have to be granted at the accused’s insistence to 
avoid injustice. On the other hand it would be undesirable for the 
committee to influence the plea. Yet it is claimed that there would 
be an appreciable number of cases in which limited legal aid could 
be granted with a consequent saving on public funds. It is not at 
all easy to see how these various statements are reconcilable. 
Indeed, even where the Law Society does see the problems, it side- 
steps them without providing a solution. If there are cases wheres 
the accused would plead guilty, the grant of a limited order would 
not save funds. 

In its memorandum the Law Society is obviously influenced by 
the present system of legal aid certificates and committees in civil 
cases. However, it is submitted that the two situations are com- 
pletely different. Participation as a defendant in a criminal case is 
entirely involuntary, the penalties and certainly the stigma are much 
more likely to be severe, and there is no room for a settlement out 
of court. On the other hand, plaintiffs in civil cases do not have to 
go to law, defendants can usually negotiate a settlement, and limited 
legal aid certificates do not necessarily force the defendant to 
admit liability. It is not known whether the court in a civil case is 
likely to be influenced by the knowledge that legal aid has been 
refused; however the court will not necessarily know that legal aid 
has been applied for or on what grounds it was refused. Contrasted 
to this, in the proposals in the memorandum it would be the court 
which had referred the matter to the committes to start with. 

Certainly there should be a system of appeals against refusal of 
legal aid by the magistrates but there should be no power to grant 
legal aid limited to a plea in mitigation. 

, It has been shown that over the years the need for legal assistance 
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at the stage of mitigation came to be recognised; the right of defen- 
dants to have expert and articulate advocacy on their behalf, to have 
their lawyers gather background information and liaise with social 
workers and others. This is still not inevitably recognised and as 
recently as October 1976 the Court of Appeal had to decide that it 
had power to relist a case for hearing because an appellant at the 
first hearing had been deprived of his “common law” right to be 
represented by counsel’! Some people who are not caught by section 
21 are still imprisoned without the benefit of legal representation, 
although the precise figures are not known.*’ However, it would be 
ironic indeed if in the 1970s a plea of not guilty became a bar to 
legal aid in some cases, when in the years before 1930 a plea of 
guilty was a bar to legal aid in all cases. ` 


HOWARD LEVENSON * 





36 R. v. Daniel [1977] 1 All E.R. 620. 

37 Hansard, H.C.Deb., Mar. 17, 1976, Written Answers, col. 519. 

* BJur.(Hons.), LL (Sheffield), Solicitor. Formerly Legal Officer, National 
Council for Civil Liberties. Lecturer in Law, North-East London Polytechnic. 


LEGAL SERVICES IN CANADA * 


1. Introduction 


Between 1972 and 1975 major changes in the provision of legal 
services had been implemented in Quebec, Manitoba and Saskat- 
chewan. Legislation had been passed in British Columbia in August 
1975, while the Osler Report in Ontario had recommended, inter 
alia, control being taken from the Law Society (which administers 
legal aid—as in England and Wales). In other provinces, Nova 
Scotia, Newfoundland, Alberta and Prince Edward Island some 
changes had been made so that for example salaried lawyers were 
available in Nova Scotia and a public defender system had been 
instituted in Prince Edward Island. However, far-sweeping changes 
had come about in the first-mentioned provinces and this article 
concentrates therefore on them. Quebec and Manitoba have 
“ mixed systems,” i.e. judicare and salaried lawyers, while Saskat- 
chewan is much closer to a fully salaried system. Ontario, with its 
English type judicare scheme, was said to have had the most 
advanced in the country in the 1960s, but by 1975 both schemes 
were seen to be failing to adapt policies and administration of legal 
services in order to meet rising expectations and demands.” 

In 1974 in a frequently quoted statement, the Lord Chancellor’s 
Advisory Committee on Legal Aid commented that: ` 


“(a) there are many people whose legal rights are, for a variety 
of reasons, at present going wholly by default; : 

(b) some of these are unaware even that they possess such 
rights; others realise it but either do not know how to 
obtain help in enforcing them or lack the money or the 
ability, or both, to do so; | 

(c) there is a severe shortage of solicitors in the country and, 


* The Canadian material was collected when the author was Visiting Professor, 





Canada, but in addition to the above readers are referred to the report 
Prévost Commission, La Société face au crime, Vol. 2, tome 1; La Sécurité judiciare 
(éditeur officiel du Québec, 1968); and the Province of Ontario, Report of the 
Committee on Legal Aid, 1965. It should be pointed out here that where a French 
language version has been used, the footnote reference refers to the title in 
French. This does not indicate that only French language versions are available. 
Up-to-date discussion is contained in Canadian Council of Social Development, 
Access to Justice (1975). 

2 For some of the most uptodate discumion on these issues sco Lord 
Chancellor’s Office, 25th Legal Ald Annual Reports, 1974-1975 (H.M5S.O., 1975); 
and the monthly Bulletin of the Legal Action Group, and its The Future of Legal 
Services (1974); the Reports of the Lord Chancellor’s Advisory Committee for 
1972-73, 1973-74, 1974-75; and the Law Soctety’s apologia in the Report of the 
Law Soclety, 1973-1974 (H.M.S.0., 1974), Special Appendix 18, p. 36. 
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mainly for economic reasons, their geographical distri- 
bution is very ill-suited to serve many of the poor and 
more disadvantaged sections of the community; 

(d) there are considerable areas of the law, notably those 
relating to housing, landlord and tenant matters and wel- 
fare benefits, where expert advice and assistance is 
urgently needed but is often hard to come by.” ? 


There is not the space in this article to document the evidence for 
such conclusions, nor the reasons for the slowness with which such 
evidence was accepted. The Lord Chancellors department’s inquiry 
into the extent of unmet need for legal services confirms the views 
of the Advisory Committee.‘ Lack of interest and of finance led to 
delays in implementing the 1949 Legal Aid Act. Divided respon- 
sibility between the Lord Chancellor’s Department and the Home 
Office for civil and criminal legal aid has not promoted develop- 
ments.* Additional finance from the Home Office via the Urban 
Programme and the Community Development Project led to 
bickering between the Home Office, the Lord Chancellor’s Office 
and the Law Society,* which was not helpful when there was little 
money for experimental and innovative work in legal services. In 
1975 the Lord Chancellor was able to find £150,000 short-term 
finance for existing independent law centres, while two new ones 
were being financed by the Urban Programme.’ No law centres 
have to date been set up under the 1974 Legal Aid Act. In 1976 
there were 20 independent law centres, approximately 100 legal 
advice centres (ie. these operate on a part-time basis, generally 
With volunteer lawyers)* and 87 citizens’ advice bureaux with 
waivers of the solicitors’ practice rules to enable lawyers to give 
advice.* However, income limits for legal aid are now to be 
reviewed annually,’® while there is a working party looking at the 
question of financial assessment. +! 

In the information and advice fleld the picture is also one of 
inadequate finance, duplication and yet under-provision, as well as 
some exciting innovations, but above all of a failure to define clear 
priorities on the part of government agencies. The lack of finance 
for legal services has been seen as one of the major factors, and 
the Lord Chancellor’s Advisory Committee have pointed to the 


3? Lord Chancellor’s Office, Report of the Lord Chancellor’s Advisory Committee, 
1972-1973 (H.M.S.O., 1974), p. 36. f 
4 Hansard, House of Lords, June 15, 1976, coL 1214. 


5 Ibid , see the speeches of two ex-Lord Chancellors, Lord Hailsham at col. 1225 
and Lord Gardiner at coL 1230. 
¢ -Lord ce, Report of the Lord Chancellor’s Advisory Committee, 
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1971-1972 (A.M.S O., 1973), pp. 38-39. 

T Lord Chancellor's Office, 25th Legal Ald Annual Reports, 1974-1975, op. cit., 
p. 49. 

8 Hansard, House of Commons, Written Answers, Jan. 26, 1976, col. 9. 

® Lord Chancellor's Office, 25th Legal Aid Annual Reports, 1974-1975, op. cit., 
p. 7. 

10 Ibid. p. 37. 11 Ibid. p. 39. 


12 Rosalind Brooke (ed.), Advice Services and Welfare Rights (1976), Chap. 1. à 
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possible sombre results of the continued emasculation of the scheme 
over 25 years on account of financial stringency. 


“ Successive governments have behaved like the Barmecide 
prince in The Arabian Nights who served a poor man with a 
succession of illusory dishes, pretending that they contained a 
sumptuous feast. It may be remembered that this ultimately 
had sombre results for the prince when the beggar in the story, 
entering into the spirit of the joke, pretended to be intoxicated 
by the imaginary wine offered to him and attacked his 
host.” 13 


This article then sets out to look at some of the, if not feasts, at 
least nourishing and well balanced menus provided in some 
Canadian provinces. The recent changes and the reasons for those 
changes are described for Quebec, Manitoba, and Saskatchewan as 
well as some of the most interesting experimental services in the 
country as a whole. This article concentrates on structural and 
administrative changes in statutory legal aid, together with the key 
sections of recent legislation and the terms of reference of com- 
mittees of inquiry into legal aid. It does not attempt to give the 
picture of Canada’s legal aid system generally, nor to provide 
precise details about eligibility. The choice of Quebec, Saskat- 
chewan and Manitoba has been made because they have imple- 
mented new systems. These are the most radical in English eyes, for 
example all have Legal Services Commissions, rejected by the 
present Labour Government,‘ which has however set up a Royal 
Commission on Legal Services (originally limited to the legab 
profession). 

Some of the key issues at present being discussed in England and 
Wales about the provision of legal services resemble those either 
under discussion in some provinces in Canada or already in the 
process of being tackled. How are legal services to be provided and 
administered—independent law clinics, decentralised offices, with or 
without community control? What proportion of legal aid should 
be handled by salaried lawyers and private practitioners? What 
should be the balance between civil and criminal legal aid work? 
What should be the level of financial eligibility, and how can legal 
services be provided to those above that level? What influence has 
the legal profession had on legal reform? What effect has legal aid 
had on the practice and income of private practitioners? How are 
lawyers working in legal aid kept in touch with each other and with 
changes in law and practice? What preventive legal work is being 
carried out? What research facilities are provided and for what 
purposes? What public information material is written and 
disseminated, using what means? What is the balance of work 


13 Lord Chancellor’s Office, 25th Legal Aid Annual Reports, 1974-1975, op. ctt., 
p. 43. 

14 Hansard, House of Commons, Written Answers, Jan. 26, 1976, col. 10. 
a15 See Royal Commission on Legal Services, Circular 1, 1976. 
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between individual cases and “ group work ” ? Do the lawyers act 
as advisers to community groups? Are there problems of overwork, 
and how is caseload limitation handled? What sort of lawyers work 
in legal aid and the independent law clinics? What recruitment 
Prospects are there? Are any law schools involved in clinical legal 
programmes, and how have these affected legal services? Are para- 
professionals being trained and used and, if so, how? What other 
advisory services exist, and what policies do they adopt with regard 
to legal services? 1° 


2. Pressure for changes in legal services 
Legal aid is a provincial matter, so each province’s services differ, 
However, the Federal Government through the Ministry of Justice 
now contributes on a cost-sharing basis to provincial criminal legal 
aid. That Ministry and the federal Department of National Health 
and Welfare have played important initiating roles in recent 
developments in legal services. From 1970 five experimental neigh- 
bourhood legal services, Dalhousie Legal Service in Halifax, Nova 
Scotia; the Pointe St. Charles Clinic in Montreal, Quebec; Parkdale 
Community Legal Services in Toronto, Ontario; and Saskatoon 
Community Legal Assistance Society in Saskatoon, Saskatchewan, 
and the Vancouver Legal Assistance Society in British Columbia 
were financed by the federal Government (the first four by the 
Department of Health and Welfare, the fifth by the Ministry of 
Justice). These five services have played a vital role in recent 
«developments. They demonstrated new ways of delivering legal ser- 
vices in low-income areas. They recruited and trained lawyers who 
are now amongst those providing the expertise and leadership with- 
out which recent changes in legal services would have been less 
likely to occur. As in this country pressure from those working in 
the law centres was one of the important factors leading to dis- 
cussion of the delivery of legal services and to change. Although the 
workload, style of working and objectives resemble United 
Kingdom law centres, yet an essential difference is the close attach- 
ment of some to university law faculties. Hence they have played 
a significant role in recruiting and training lawyers for public 
sector legal services. (These law centres are described briefly later 
on). t l 
The philosophy behind these centres is well set out in the 
Saskatoon Clinic’s brief to the provincial committee investigating 
legal services in the province, when it said that: 
“Poor people are different than [sic] rich people in more 
ways than merely financial ones. Years of accumulated neg- 
ative experience with the law and its institutions have built up 
deep feelings of distrust and resentment in the poor community 
16 See Rosalind Brooke and Alex Eastabrook, A Policy Document on Information 


and Advice Services (November 1974), written for the Centre for Studies in Social 
Policy (unpublished). 17 See below, pp. 41-42. 
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which is difficult for the middle class person to comprehend. 
To the poor person, the lawyer has always been the one acting 
for the landlord, the finance company, or the State—few people 
know any lawyer, let alone can afford to hire one . . . [poor 
people] feel intimidated and out of their element in the plush 
and well-furnished office of a middle class lawyer, where the 
secretaries and lawyers are fashionably dressed and metic- 
ulously groomed . . . [clinic lawyers feel they can and must] 
choose to spend time discussing problems which are not directly 
legal in nature, but which in he long run have a bearing on 
future legal problems of a client. For example, a person who 
requires the services of a lawyer to appeal a decision of the 
welfare department or unemployment insurance commission 
may also require encouragement and interest in his plans for 
u ing courses in order to obviate the future necessity for 
social assistance . . .” 7° 

In other words the clinic saw itself as having a role in “ assisting 

poor people in changing some of the ground rules of a society 

which has done little to destroy the cycle of poverty.” ** 

These ideas were not peculiar to Saskatchewan, but were held by 
others attempting to promote change elsewhere in Canada. There 
were other factors, too, leading to the pressure for change. Geo- 
graphically, access to lawyers was difficult in some provinces due 
to the cost and difficulty of travelling to the larger towns where 
lawyers practise. In the North West Territories there were few 
lawyers and most were located in Yellowknife," while in Saskat- 
chewan in 1971 the population was 926,242 of which 391,119 peopl¢ 
lived in cities and 535,123 in rural areas (defined as centres with 
less than 1,000 people), while 87 per cent. of the lawyers lived in 
cities of over 5,000 people and 62 per cent. in the two major cities 
in the province.*? Apart from distance, environmental factors (poor 
roads and difficult weather conditions) there were some small ethnic 
communities where language barriers were real and “ethnic and 
linguistic minorities are unlikely to be steeped in the traditions and 
concepts of Anglo-Canadian law.” ** In Labrador the recent Royal 
Commission had pointed out that there was one lawyer living in 
Labrador, while another made regular trips from St. John’s, New- 
foundland, to five towns. The cost of and reluctance to travel plus 
the apparent lack of business were given as reasons for the lack 
of lawyers.” 

As well as accusations that lawyers were difficult to tempt out of 
the bigger urban areas, which of course is also true of the United 
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Kingdom,™ there was another, equally serious problem, namely, 
that lawyers did not concern themselves with poverty law. This 
fact no doubt partially influenced the development of avocats 
populaires (law advocates) in Quebec province from about 1971, 
principally in Montreal. They were generally social security or 
social assistance recipients or unemployed workers and they advised 
on rights under such legislation ™ primarily because there were 
few lawyers interested in practising in such areas of law and new 
social aid legislation had been passed in 1969.%* By January 1972 
the avocats populaires had organised themselves into the Associa- 
tion pour la Défense des Droits Sociaux du Montréal-Métropolitain 
(ADDS-MM), and by the end of the year there were avocats 
populaires in Montreal and also in the province as a whole.*” There 
was some opposition from the Quebec Bar to the use of the word 
avocat, and the view was taken that the offer of assistance by them 
might constitute an infringement of Bar rules and legislation. 

Before the joint cost-sharing of criminal legal aid between the 
federal Ministry of Justice and each provincial government, dis- 
satisfaction with provision of legal services in criminal matters was 
widespread despite attempts to reorganise more effective 
“schemes,” by which lawyers generally gave their services on a 
volunteer basis. These attempts in the 1950-70 period in some 
provinces reflect the inadequacies of such schemes—described in 
English official committees, the Finlay and the Rushcliffe in the 
1920-45 period.** In British Columbia before 1964 “legal aid in 
criminal cases was on a sporadic and unpaid basis and available 
only in the higher courts through the voluntary services of members 
of the Bar.” ™ The new scheme adopted in that year was financed 
with a grant from the provincial government. There was a set scale 
of fees for criminal cases, and accused people applied to the Law 
Society who controlled and administered the scheme. In Alberta in 
1965 legal aid was available in a very restricted number of criminal 
cases in higher courts. A pilot project was then being run in 
Edmonton in connection with criminal cases.*° A report on the lack 
of legal assistance to accused people pointed to their ignorance of 
their rights, the likelihood that they would plead guilty, and some 
Judges’ belief that it was impossible for people to obtain a fair 
trial** Manitoba, the province described as the pioneer in legal 
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aid,** had set up in 1937 a system whereby poor people were granted 
certificates for legal assistance and services, provided on a voluntary 
basis by lawyers, although the applicant had to meet court and 
other incidental costs. In 1965, however, the scheme was described 
as not being very extensive in either civil or criminal cases,’* for 
example 275 people were assisted in civil matters in 1966.* 

In 1951 the Quebec Bar had set up a legal assistance system and 
in Montreal in 1956 the Junior Bar of Montreal had created a 
private non-profit corporation: the Legal Aid Bureau of the Bar of 
Montreal * where two full-time lawyers were employed to admin- 
ister the scheme and assign legal aid cases to the 1,800 lawyers 
practising in Montreal.** In 1964 there were 3,000 applicants for 
legal aid, but only about 700 legal aid cases were taken to court, 75 
per cent. of which were on domestic family law matters. By 1965 
the Montreal situation was said to be at its limits so that a month 
at least would elapse before an interview.’ In view of the acknow- 
ledged inadequacy of legal assistance in Montreal, the mability of 
criminal lawyers to handle the work on a voluntary basis and in 
view of increased finance from the provincial government, the legal 
assistance office employed lawyers on a full-time basis to act as 
public defenders in criminal cases.** 

In Saskatchewan before 1967 there were few legal assistance 
services in the province, and the only way for a person accused of 
a criminal offence and unable to pay for his defence was to find 
a lawyer willing to act without charge. It was apparent by the mid- 
1960s that private practitioners could no longer handle the work oa 
a charitable basis, and the Saskatchewan Legal Aid Plan (Criminal 
Matters) was drawn up after several years’ negotiation between the 
provincial Attorney-General and the Law Society. The scheme was 
administered by the Society through local legal aid committees, a 
low level of fees was payable to lawyers appearing, and only 
criminal cases were covered. In rural areas the plan was considered 
to be working most unsatisfactorily for three reasons: the lack of 
lawyers in rural areas, an inadequate fee schedule which did not 
pay for travelling time (an important consideration in rural 
Saskatchewan) and the fact that some lawyers in rural areas without 
a criminal practice did not want to do criminal legal aid.?° 

In Prince Edward Island it was pointed out that 


“ criminal legal aid plans, as originally conceived in most of 
the Canadian jurisdiction was that a large segment, if not all, 
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of the practising legal profession would share the burden of 
implementing an effective criminal legal aid plan. The theory 
was that, as lawyers would conduct criminal cases at a lesser 
than normal fee, the work should be borne by most of the 
members of the profession. In a sense the legal profession itself 
was to make a contribution as a matter of civic duty. The 
theory is fine, but, to put it bluntly, it never worked.” 4° 


These comments reflect views throughout the country on the 
adequacy of volunteer legal aid—-views earlier expressed in the 
English report on legal aid. . T 

Under the Ontario Legal Aid scheme panels of duty solicitors 
had been established by the area legal aid directors and lawyers 
were on duty m the criminal courts and their duties were to “ advise 
[the client] of his rights and take such steps as the circumstances 
require to protect his rights including representing him ” for bail, 
adjournments or guilty pleas. Duty counsel were prohibited from 
acting for the accused after those hearings. Duty counsel were 
also used on the civil side, particularly in the provincial family 
courts, and in the larger cities for giving immediate advice in the 
legal aid offices, and indeed when an applicant could not travel duty 
counse] might be sent to the prison or to a private home. The 
volume of work handled by duty counsel was considerable: a total 
of 111,824 cases, of which 84,751 were criminal and 27,073 civil 
cases.“ It was estimated that “ approximately half of all Legal Aid 
work is done by lawyers in their first six years of practice, and 
Duty Counsel are in large part drawn from this section of the 
Bar.” © Jt had been argued in Ontario that, although inexperienced 
counsel may advise a guilty plea when this is in fact inappropriate, 
yet “from the point of view of the administration of justice the 
institution of Duty Counsel has been the means of introducing most 
recent graduates to actual court work and to the criminal law in 
practice. No lawyer of any competence can fail to benefit from such 
experience no matter what his fleld of practice.” “ 

Concern for clients’ rights had however led to the development 
of law centres. Earlier, mention was made of their key role in 
enabling change in legal services to take off. The origins and style 
of working of these five already mentioned are somewhat different, 
and here only the briefest outline can be given. The Saskatoon 
Legal Assistance Society began after a pooling of efforts by the 
Saskatoon Bar Association and the law faculty of the University of 


410 The MacKimmie Report (Report made to the Minister of Justice and Attorney- 
General of the Province of Prince Edward Island on the Constitution of the Courts, 
Judicial and Quaal-Jodictal institutions and Certain Other Aspects of the Adminis- 
tration of Justice within the Province), Apr. 10, 1973, p. 89. 

41 RSO Reguletions, 1970/557, section 72. 

43 The Law Society of Upper Canada, annual Report (1974), Appendix C. 

43 Ontario Ministry of the Attorney-General, Report of the Task Force on 
Legal Aid, Part I (1974), pp. 6-7 (referred to as the Osler Report). 

44 Ibid. p. 7. f 
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Saskatchewan.“* Initially the work was performed on a voluntary 
basis by private practitioners and law students and “ from the outset 
the support of private practitioners in the City of Saskatoon was 
outstanding.” “* The clinic in Saskatoon handled most matters 
except those then being dealt with through existing legal aid, 
namely, criminal matters and some family law cases. As well as 
handling individual cases the clinic acted as legal adviser for 
citizens’ groups like the unemployed citizens’ welfare council, single 
parents’ groups, and the injured workers’ association. Education 
and Jaw reform were recognised as other principal functions which 
the clinic sought to carry out by radio programmes, the production 
of pamphlets, the organisation of workshops on topics like police 
powers, landlord and tenant, and matrimonial law.*’ A year later 
the staff of that clinic with law students set up the first legal 
assistance office in rural Saskatchewan,** which subsequently 
became the Valley Legal Assistance Clinic Society. 

Parkdale Community Clinic in Toronto was started by professors 
at Osgoode Hall Law School of York University, and the first 
director was a member of the faculty. The clinic’s objective was 
to demonstrate an alternative method of delivering legal services to 
poor people in a province with a fee-for-service judicare system of 
legal aid. The clinic acted for local groups, particularly tenants, 
since it is situated in a low-income area of Toronto. About 18 
second and third year students were working full-time during 
university semesters. The lay advocates represented before tribunals 
and undertook work including welfare benefits, unemployment 
insurance and workmen’s compensation cases.** 

The Dalhousie Clinic in Halifax has a similar structure and out- 
look to the Saskatoon clinic. Its prime objective was to provide 
quality legal services to low-income clients.*° By December 1974 it 
was employing three full-time lawyers (one of whom was also on the 
law faculty of Dalhousie University), a community development 
worker and three legal para-professionals. It had started two years 
before the first Nova Scotia legal aid office opened and this had 
“created a very heavy burden in terms of traditional caseload, 
and, given the limitations of a small staff, utmost priority was 
given during that early period to the delivery of traditional legal 
services.” 5! After the changes in statutory legal aid in the province 
the clinic was able to turn to neglected areas of poverty law, 
consumer problems and housing, and to undertake class and group 
representation. 

7 Final Report of the Saskatchewan Legal Aid Committee, op. cit., Chap. IV, 
p. 

48 Ibid. 


47 Ibid. p. 5. 
48 Saskatchewan Community Legal Services Commission, Our Legal Aid Plan 
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49 Parkdale Community Legal Services, March 1974 Report (typescript), p. 5. 
50 Dalhousie Legal Aid Service, Annual Report (1974), p. 1. 
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In 1969 the Pointe St. Charles legal clinic was started in the 
same part of Montreal as a medical clinic set up by medical students 
from McGill University. One source of inspiration had been an 
article in a Montreal newspaper *? describing the community legal 
assistance project at Cambridge, Massachusetts. Funds were 
obtained from private foundations and the first full-time lawyer was 
employed in 1970. A distinctive feature of the clinic was that it 
was community controlled from the outset 5? and was not linked in 
a formal sense with either of the Montreal law faculties. However 
the work of the clinic was undertaken by the full-time lawyers 
(in 1975 there were three) with about 40 law students as well as 
help from volunteer lawyers and law professors. Following the 
creation of the Pointe St. Charles legal clinic, other clinics were 
set up in the province. 

The role of law centres, and volunteer lawyers, problems of 
geographical access, beliefs about the extent to which legal services 
were inadequate and could lead to social change, led to debate 
about whether and how to develop the public sector legal services. 
Cost and control of such services were seen as vital elements. 
Ontario, with its then most advanced system in Canada, was 
scrutinised most carefully. It was noted that in the civil legal aid 
field, its judicare legal aid scheme originally modelled on the English 
system was dominated by matrimonial and domestic cases—79 per 
cent. of completed cases in 1973-74. No doubt partly due to lack 
of finance, Ontario’s legal aid scheme was criticised at the end of 
1974 for failing to assist with major problems. The Osler Com- 
mittee noted somewhat sourly that little had been spent on educa- 
tion under the Plan and pointed out that more money had been 
spent on “ tracing and collection costs ” compared with information 
and publications, commenting that this fairly conveys “ the impor- 
tance that the government had attached to the advertising and 
education functions of the Plan .. . [which] spent nearly three 
times as much on a largely futile attempt to dun its clients as it 
did on advertising the availability of its services.” 54 

Cost and control of developing legal services were some of the 
themes in an important report produced for the National Council 
on Welfare (an independent organisation of consumers of welfare 
services financed by the federal Department of Health and Wel- 
fare). One of the fundamental issues dealt with in this report was 
the relative cost of a judicare or salaried system of legal aid. The 
vital question was seen to be whether: 


“freedom of choice [is] so important that we are prepared to 
spend five times as much as is otherwise necessary to purchase 
it; for what is likely to happen as seems to have happened in 
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England and Ontario, is that instead of spending five times as 
much to meet the full need, fiscal considerations are likely to 
lead to lower expenditures meeting only some fraction of the 
need.” ** 


The demand for reform of legal aid services was influenced by 
the fact that they were seen as a method of improving the adminis- 
tration of justice by making the judicial system as beneficial to 
the disadvantaged as to those who could pay for its use. It was 
pointed out in Canada that the “law reform efforts of N.L.S. 
(neighbourhood legal services) are substantially more impressive 
than those of the judicare plan. Indeed, the Ontario Plan would 
be pressed to point to a list of achievements which have done 
anything to substantially alter the position of their poor clients.” ** 


3. Changes in statutory legal services 


In Quebec the Prévost commission of inquiry into the adminis- 
tration of justice reported in 1968. The more signiflcant develop- 
ment however was when the first salaried lawyer from the Pointe St. 
Charles clinic in Montreal joined the Ministry of Justice and 
worked on the draft legal aid legislation, which envisaged locally 
controlled community law centres with full-time salaried lawyers, 
but pressure from the Quebec Bar ensured that it was a mixed 
judicare/salaried scheme and that local community control would 
be less powerful.*” 

The new system of legal aid in Quebec is administered by a Legal 
Services Commission which has wide functions,"* so that it shalP 
inter alia: 

“(a) see that legal aid is provided to economically under 
privileged persons; 

(b) establish and develop regional aid corporations and 
authorise them to provide legal aid;... 

(f) promote the development of information programs to 
economically underprivileged persons on their rights and 
obligations; 

(g) promote studies, enquiries and Gathermg of statistics to 
plan the development of the legal aid system; 

(h) cooperate with the university establishments and law 
faculties, the Bar of the Province of Québec and the Board 
of Notaries to develop research and technical assistance 
programs respecting legal aid and to establish legal aid 
corporations in the Province.” "° 


After 1973 when the new Quebec legal aid legislation was im- 
plemented the Legal Services Commission opened 14 offices and 
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approved four clinics with a total of 133 lawyers in 1973,*° while 
by March 1975 there were 100 offices, of which 69 had full-time and 
26 part-time lawyers, four were local corporations and one was a 
clinic. Some 244 lawyers, 332 other staff and 28 students were 
employed in the legal aid office as well as 40 others (17 lawyers, 18 
staff, 5 students) in the corporations and clinics.* Despite this 
impressive number of offices and of salaried lawyers the Com- 
mission has pointed to the problems of ensuring equality of access 
since some cover large geographical areas, aggravated by problems 
of commtnication, especially in the winter and spring. No private 
practising lawyers had offices in the north of the province.** In 
1974-75, 118,691 applications were made for legal services, of 
which 86:2 per cent. (102,309 cases) were accepted.** Salaried 
lawyers handled 75 per cent. of cases and private practitioners 24 
per cent. Of the cases handled by the salaried lawyers 26 per cent. 
were matrimonial, 42 per cent. other civil cases (including social 
security benefits) and 31 per cent. were criminal. Of the cases 
handled by private practitioners 47:5 per cent. were matrimonial, 
the rest roughly 18-8 per cent. civil, 33:7 per cent. criminal.** 

The Legal Services Commission, at the same time as it began 
to set up local offices to cover the province, also emphasised the 
importance of education and dissemination both about legal aid 
and about rights and duties under legislation, using lectures, pam- 
phlets, magazines, newspaper columns and radio.*! There are also 
special sections at the Commission in Montreal for research and 
igformation for the salaried lawyers working in the legal aid offices, 
for example in 1973-74 600 opinions were given,** and to provide 
them with a looseleaf manual on present legislation and practice. 
Important research has been carried out into legal needs in 
Quebec,** and into the law and practice relating to juveniles.” In 
the law reform field the Commission has produced a working docu- 
ment on the need to, and possible ways of, reforming family law ™ 
influenced both by the heavy demand for legal services for divorce 
and by the cost of such cases handled by private practitioners. 

In the same year as the legal aid legislation was passed in Quebec, 
a committee was appointed by the provincial Attorney-General to 
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look at legal services in Saskatchewan. Its wide terms of reference 
instructed it to: 
“ (a) review the whole system of legal aid in order to determine 
the needs of legal aid for the 1970s; 
(b) examine and make recommendations as to the extent of 
the need for subsidized pro of legal assistance; 
(c) uncover the causes of under-utilization of legal services by 
the poor, if the evidence suggests such under-utilization; 
(d) articulate pre-conditions for adequate programs such as 
the criteria of eligibility, personnel, recruitment; 
(e) compare the various systems of organization and delivery 
of legal aid services to those in need which are now used 
in other jurisdictions.” ™ 


The Committee, in its excellent Report, made its recommen- 
dations in the light of what it considered to be certain fundamental 
considerations, namely that: 

“A A legal aid scheme must, in its administration and 
operation, be divorced as completely as possible from any 
government department or agency... 

. Legal aid should be regarded as a matter of right not of 

charity... 

A legal aid scheme should be capable of acting, on proper 

occasions, as a vehicle for social change... 

. Alegal aid scheme must be comprehensive... 

. A legal aid plan must provide good professional services ... 

. Provision should be made for the use of para-professiona] 
personnel...” 


to A w 


AD of these principles were seen as being even more vital in 
the provision of legal aid in the northern part of the province to the 
Indians and Metis who had themselves stressed in evidence to the 
Committee the need for community involvement. ‘‘ The hostility of 
native people towards existing government structures underscores, 
in the Committee’s view, the requirement that a legal aid scheme 
be administered by some agency divorced as far as possible from 
government.’’ "4 This recommendation was reinforced by the belief 
that the administration of the earlier legal aid provisions by 
the Attorney-General’s department had been inadequate and 
incompetent."® 

For all these reasons the Committee recommended a salaried 
scheme based on legal clinics which were considered to be less 
expensive and therefore more able to take on uneconomic cases and 
to devote time to preventive legal education. The Committee main- 
tained that it was not really possible to provide community involve- 
ment in a non-salaried scheme. In order to achieve healthy 
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competition and also to use the expertise developed by private 
lawyers, the scheme was not to be an exclusively salaried one." 

The Saskatchewan Community Legal Services Commission was 
created in 1974’ and is composed of three people drawn from local 
community legal service boards, one representative from the Law 
Society, three appointed by the Lieutenant Governor, one member 
of the Law Society appointed by the Attorney-General, and the 
provincial director. Legal services are provided to “persons and 
organisations in respect of civil and criminal matters where such 
matters and organisations are financially unable to secure such 
services from their own resources and where such services are rot 
fee-generating services’”’™* by employees of the local community 
services boards or the Commission, except in possible conflict of 
interest cases and in certain criminal cases. Two local boards have 
now been taken over by the Metis.”° 

After a change of government in Manitoba in 1969 the Attorney- 
General appointed a group to look at legal aid and a report was 
published in 1971. In 1972 legal aid was radically reformed in 
Manitoba,’ where the scheme is “mixed,” ie. judicare and 
salaried, administered by a corporation. By spring 1975 there were 
four legal aid offices in Winnipeg (which had approximately half 
the provincial population, i.e. 500,000) and offices in five other 
towns while lawyers flew into others. 

In Manitoba certain caseload priorities have been established, in 
particular work with juveniles. Duty counsel, i.e. a salaried lawyer 
rom Legal Aid, are being organised so that there is a lawyer 
present in as many courts as possible. Attempts are being made to 
improve legal services in the north * following a report on the 
subject. Other interesting developments have involved sending duty 
counsel to certain mental hospitals and prisons, and the creation of 
a full-time two-year training course for para-legals under a New 
Careers Scheme. These students do both academic work and 
practical work in the legal aid office to which they have been 
assigned, for example one was working on disqualification con- 
ditions for unemployment benefits, while another was working in 
the mental health fleld. 


4. Proposed changes in statutory legal services—l975 


In British Columbia proposals for more radical changes were 
being discussed in 1974 when the Justice Development Commission 
set up the delivery of legal services project. An interim report raised 
some of the possible options for change,*? while research had been 
ae A a Gg A SR gS ea 
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undertaken into agencies currently providing advice and assistance 
services for a wide range of matters and of clientele. Five options 
were discussed: an expanded fee-for-service system, a salaried staff 
lawyer system, a mixed judicare/salaried system on the “ medi 
care ” model, and a decentralised plan. It was proposed that the 
last should be the option adopted.” The philosophical basis behind 
this proposal was that “there is great geographic, economic and 
social diversity within the province and that any one method of 
delivering legal services will not be readily suitable to the province 
as a whole.” * There should therefore be a central administrative 
agency to fund local centres and groups who would apply for grants, 
and at the same time the central office would also seek to promote 
groups who would then be interested in setting up legal services. 
Although the judicare component would remain, and continue 
under Law Society control, most other functions, e.g. preventive 
legal education, would be undertaken by the central commission. 

Ontario was by 1973-74 compared unfavourably with the new 
plan in Quebec and proposed plans in Saskatchewan and Manitoba. 
A Task Force was appointed to examine and evaluate existing legal 
services in Ontario and, inter alia: 

“(a)... 

(b) To ascertain and assess the need for the provision of 
services under the Legal Aid Plan in low-income urban 
and rural communities and native population areas; 

(c) To examine and evaluate alternative methods for the pro- 
vision of legal aid services in such communities and 


areas; 
(d) To ascertain and assess the availability of subsidized legal 
assistance in middle-income groups,” 


and finally to examine the method of funding and to make 
recommendations on methods of operation and on priorities under 
the Legal Aid Plan. 

Under the present system in Ontario legal aid is administered by 
the Law Society of Upper Canada, while the Ministry of Com- 
munity and Social Services assesses financial eligibility. There are 
46 regional offices run by private practitioners (except in Toronto, 
where there is a full-time salaried director) who are paid a salary 
based on time spent and the numbers receiving legal aid in the area. 
These regional directors grant legal aid since, unlike the local and 
area committees in England, the area legal committees have 
advisory and appellate functions (on which lay members can sit— 
12 in the Toronto area). Some 140,461 people went to the regional 
offices, of whom 83,623 made formal applications for a legal aid 
certificate and 63,995 were granted.** ) 
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The Report of the Task Force was made publicly available in 
March 1975. Some of the problems discussed and its recommen- 
dations are clearly of signiflcance for the United Kingdom since our 
plan was the original model for Ontario in 1966 (when the present 
system was introduced). The Report recommends that control and 
administration of the Legal Aid Plan should be vested in a statutory 
corporation, therefore in effect removed from the control of the Law 
Society. That society would however still be strongly represented 
(nine members appointed by the Society and nine by the Minister of 
Justice and Attorney-General). The Chairman would be a full- 
time appointment, not necessarily a lawyer, while full-time regional 
directors would be appointed. The other important recommen- 
dations relate to the delivery of legal services. In particular 
neighbourhood legal clinics are proposed, employing lawyers, para- 
professionals and social workers, without restriction on the type 
of work done but with the clear proviso that priorities might be 
established to limit caseload in order to concentrate on specific 
clientele or specialised projects.** Part 2 of the Task Force Report 
was concerned with delivery of legal services to Northern Ontario 
and recommended a greater use of para-professionals and peri- 
patetic lawyers to those living in the remote areas. In 1976 it was 
apparent that financial cuts would delay the implementation of the 
proposals contained in the Osler Report.** 


5. Towards comprehensive legal services and equality of Justice? 


” What are some of the conclusions to be drawn from the neces- 
sarily brief outline of recent developments in Canada? What are 
some of the relevant conclusions for this country? Here we are 
now awaiting the action on the results of the studies by the Lord 
Chancellor’s Office of the extent and nature of the need for legal 
services and the priorities to be established for legal aid.*° The 
overall impression of a six months’ visit to Canada is of the rapid 
change which has taken place, notably in Quebec, Saskatchewan 
and Manitoba. In England change in legal services has been gradual 
and slow since 1949 when the promise of the Rushcliffe Report °! 
was not borne out. (It has of course to be admitted that in Canada 
statutory legal aid for both civil and criminal cases in most 
provinces, except Ontario, was minimal before the recent changes.) 

In trying to explain the rapid and fundamental changes one very 
noticeable fact is the quality of the leadership in legal services, 
notably in Quebec, Manitoba and Saskatchewan, while in Ontario 
lawyers associated with the Parkdale Community Legal Clinic have 
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been influential in promoting discussion of possible changes in the 
delivery of legal services. There appears in Canada to be a greater 
readiness to discuss different methods of administration and control, 
of finance, of methods of delivery and types of service. This strikes 
an onlooker from England where the possibility of a Legal Services 
Commission concerned with policy and development of legal and 
advice services has been rejected by the present Labour Govern- 
ment,*? and where the Labour Party in its manifestos has been 
luke-warm about legal services.*? It is noticeable that the Lord 
Chancellor’s Advisory Committee has an open mind as to whether 
salaried lawyers, envisaged by the Legal Aid Act 1974, should be 
employed by the Law Society or the law centres, although the 
Committee has made it plain that it supports the Law Society in 
continuing to run the civil legal aid scheme.“ Restrictions on 
advertising by solicitors have been held not to be in the public 
interest by the Monopolies and Mergers Commission, particularly in 
relation to the vexed question of law centres and waivers of the 
practice rules. * 

What other factors apart from intellectual open-mindedness and 
the quality of leadership help explain reform in legal services in the 
three provinces of Quebec, Manitoba and Saskatchewan? The 
political astuteness and skill of some of those working behind the 
scenes and on the committees reporting on legal services, ensured 
that a debate really was engendered about methods of delivery and 
the need for improved access to legal services. This appears to have 
been so in particular in the legal aid reforms in Saskatchewan.** 

The rapidity of the change and the skilled leadership in the pro- 
vincial and federal capitals have contributed considerably to the 
comprehensiveness of legal aid services. Comparison of the pre- 
ambles and objectives of legal aid legislation makes this clear. The 
English consolidating legislation of 1974°" starts with financial 
eligibility. Compare this with the objectives of the Quebec legis- 
lation.** The second point to be drawn from the Quebec, Manitoba 
and Saskatchewan and British Columbia legislation is to note how 
legal services are seen to encompass not only legal advice and 
assistance involving courts (and for the United Kingdom possibly 
some more tribunals),*® but preventive legal services. It is recog- 
nised as important that people should be helped to know their 
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rights and obligations, despite difficulties over legislative complexi- 
ties and over access to the law,’ and that principles of justice 
require that poorer people should be able to bring their problems 
to lawyers. Legal education programmes in schools are being pro- 
moted as one of the ways to ensure community development and a 
more equitable use of judicial and law reform institutions. For 
example, the Vancouver People’s Law School which started in 1972 
pointed out that as “ ignorance is no defense in law, no community 
which wishes to govern itself fairly can afford to have its people 
uninformed about the law,”’* since by “breaking down the 
mystique surrounding legal matters, it assists the public to recognise 
and act upon legal problems before they become critical.” ? Courses 
focused on substantive and procedural aspects of the law, have been 
organised on topics like civil liberties, income tax, criminal pro- 
cedures, small claims courts, immigration and rights of mental 
health patients. At the University of Windsor in Ontario a com- 
munity law programme was set up in July 1973 with an office in 
the law school* with the principal objective of organising and 
administering different types of public education programmes using 
Jaw professors and law students from the law school. When the 
Windsor neighbourhood law office opened in 1974 the programme 
moved into the same office. Meetings were organised and 800 
attended the first and 600 the second.” 

Para-professionals, ie. lay people working as lay advisers and 
advocates, are being used not only as court workers in criminal 
cases. Training for para-professionals had been organised in Mani- 
toba (through Legal Aid Manitoba) while the Dalhousie Legal Aid 
Service (i.e. the clinic, not to be confused with the statutory legal 
aid services for the province of Nova Scotia) organised a pilot 
training scheme. There had earlier been difficulties experienced by 
the Pomte St. Charles legal clinic in Montreal in deploying lay 
personnel on account of objections from the judiciary and the Bar.* 
At the Dalhousie Legal Clinic in 1972 a programme for training 
para-professionals was designed as part of a summer project by a 
number of Dalhousie University law students who drew up the 
curriculum, selected the trainees and did a fair amount of the 
training.’ 

The role of law faculties and of law students has been a significant 
one in Canada. This is yet another striking contrast with the United 
Kingdom. In Canada a number of the key law centres are attached 
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to the universities, and indeed much of the motive power came 
from lawyer academics. Law students can help m some of these 
either on a volunteer basis or by following accredited courses at 
and under the supervision of law centre staff. The new legal aid 
plans employ articling students (i.e. articled clerks), while there are 
opportunities for law students through the Opportunities for Youth 
programmes from the federal government to work in some of the 
legal aid clinics in the long vacation, for example in public educa- 
tion projects in Sherbrooke, Quebec. In Ontario, York University 
(Osgoode Hall Law School) organised a community law programme 
in 1974.° 

It is of course too early to be precise about the long-term effects 
of these educational measures on the general public, lay workers in 
advice services and lawyers themselves. Here in the United Kingdom 
the Ormrod Committee tentatively suggested the possibility of legal 
aid clinics in conjunction with vocational courses and pointed out 
that this would enable lawyers to become acquainted with poverty 
law.’ There is an indication that a few United Kingdom university 
law schools are beginning to develop clinical legal programmes. 
Pressure groups like CPAG and the Legal Action Group have been 
running short courses for lawyers, social workers and generalist 
advisers, while the Bar now has a course in welfare law. 

The priority between the provision of traditional legal services 
and preventive outreach and experimental services has been identi- 
fied as one of the burning issues for Canadian legal aid in the next 
few years.1° One of the many lessons to be learnt from the Unit 
States experience has been understood. Early evaluation in 1 
had shown that American legal aid offices were being swamped 
with individual cases so that lawyers were becoming preoccupied 
with processing them. ‘‘ The more progressive and innovative goals 
of the Program OEO were being buried under an avalanche of 
cases.” 11 

In England there has in the past been a not inconsiderable 
ambivalence about the role of litigation—is it healthy, should it be 
encouraged? Part of this ambivalence can be seen in the almost 
exclusive use of statutory legal aid for individual problems 
(frequently matrimonial). However, as American experience has 
shown, to echo the words of the American Supreme Court 
“ litigation is not a technique for resolving private differences; it is 
a means for achieving the lawful objectives of equality of treat- 
ment by all government, federal, state and local... It is thus a 
form of political expression.” > Lawyers are seen as having the 
Pere ee “Toronto Community Law Programmes,” LAG Bulletin, May 

, D. 99. 

* Report of the Committee on Legal Education (H.M.S.O.), Cmnd. 4595 (1971), 
p. 63. 10 I, Cowle, op cit., p. 26. 

11 E, Johnson, Justice and Reform: The Formative Years of the OEO Lepal 


Services Program (1973), p. 127. 
132 NAACP v. Button, 371 U.S. 415 (1963). 
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significant asset of “the unique advocacy orientation of his pro- 
fession which other professionals e.g. social workers and educators 
do not have, who tend to be mediators. The lawyer’s role extends 
beyond merely asserting rights—it involves counselling and assist- 
ance, and maybe establishing contractual relationships which 
clients desire.” 1 

This article has drawn attention to some of the noteworthy 
successes recently m Canada and has devoted little consideration to 
any failures or to criticisms. Some doubt is expressed about the 
wisdom of virtual provincial monopoly in legal services provision, 
so that independent law centres have had to join or lead a precarious 
financial existence.’* Other critics would query whether in all their 
aspects the three important plans—Quebec, Manitoba and Saskat- 
chewan—have lived up to expectations. Will all areas in Saskat- 
chewan incorporate effective community control? Does the Quebec 
plan devote too many resources to individual legal aid cases? How 
effective are the outreach programmes in all three provinces? Are 
there dangers of bureaucracy, e.g. in Quebec? Nevertheless, it 
must be recognised that very real and significant changes have 
occurred since 1970 when it could be true to say that many pro- 
vinces had “systems”? resembling little more than our Poor 
Persons’ Procedure before 1914. 

Finally, it is important (though not necessarily popular) to point 
out the long-term shortcomings of legal aid. It is clear that at 
least some in Canada understand that “the belief that sufficient 
{nds for legal services would considerably alter the economic 
status of the poor ignores the harsh reality that legal assistance 
cannot change the existing social, economic and political relation- 
ships. Rather the struggle for change in legal services must be 
part of a strategy toward the liberation of oppressed people, not 
toward a mythical legal equality.” ¥ 


ROSALIND BROOKE* 


= ee eee 
13 E. Kahn and J. Kahn, “ The War on Poverty: a Civilian Perspective ” (1964) 
73 Yale L.J. 1317. 


) 

15 R. Lefcourt, “Lawyers for the Poor Can't Win,” in R. Lefcourt (ed.), Law 
Against the People (1971), p. 137. 

* ILB., Barrister, Diploma in Social Administration: currently British Acadenry/ 
Wolfson Fellow in Law. I would Hke to thank Herbert Marx, Walter Meericks, 
Martin » Roland Penner, Robert Sauvé, Linton Smith and Larry Taman 
for discussing so many of these recent developments and this article, but the 
concinsions and any errors are the sole responsibility of the author. 


DOES PROFESSIONAL CRIME PAY?— 
A CRITICAL COMMENT ON MACK 


THE spectre of professional criminals escaping their just deserts in 
court was raised by the Criminal Law Revision Committee (CLRC)’ 
and Sir Robert Mark,” in 1972; struck down by Zander in 1974 °; 
and resuscitated in 1976 by Mack.‘ Since evidence was Jacking in 
1972, one wonders how Sir Robert could state so forcibly that few 
suspected professionals who were acquitted were “innocent in the 
true sense of the word.” The police can, and frequently do, use 
their discretion when considering the arrests of suspects. Often an 
arrest will take place only after a “ careful evaluation that the 
suspect is guilty and an arrest is therefore just.” * In Westley’s 
words, “ Once he has made such a judgment, he finds it difficult 
to admit that he is wrong, for this would indicate uncertainty ... 
The policeman, needing the security of past judgments for future 
judgments tends to rationalise away the decisions of the court.’’’ 
Thus Sir Robert’s view, of a type generally possessed by police- 
men, results from external pressures: for instance, the barrage of 
criticism to which they are often subject; they must develop an 
unfailing confidence in their ability to make correct decisions. The 
strength of such beliefs may even manifest itself illegally, such as in 
the “ planting ” of evidence in drug cases * and the intimidation of 
a mentally retarded boy.” The point here is not the abuse or otheg- 
wise by police of their powers, but the demonstration that police- 
men (1) hold strong beliefs, sometimes erroneously, sometimes 
selectively, about the criminality of suspects—or the nature of their 
criminality, as was seen in the cases of George Davis and Patrick 
Mechan +’; (2) will be influenced by such beliefs when they exercise 
their discretion to investigate, arrest and charge. In other words, 
police beliefs and activities are “ problematic ”’—not to be accepted 
as necessarily representing reality—and it is from this view of law 
enforcement that not only can Sir Robert’s remarks be understood 


1 Criminal Law Revision Committee Eleventh Report—Evidence (General) 
H.M.S.O.), Cmnd. 4991 (1972). 
2 Str Robert Mark, The Disease of Crime—Punishment or Treatment? (London, 
sara ae ayia 1972). 
Zander, “ too Many Professional Criminals Avolding Conviction?” 
(1974) 34 MLR. a 
-4 J, Mack, “Ful Time Major Criminals and the Courts” (1976) 39 M.L.R. 
241-267 (referred to as “ Mack ” in the text below). 
ë See generally A. K. Bottomley, Decisions in the Penal Process (London, Martin 
Robertson, 1973), Chap. 2. 
¢ A. Reiss, The Police and the Public (New Haven, Yale U.P., 1971), p. 135. 
1 W. Westley, Violence and the Police (Cambridge, Mass., M.I.T. Press, 1970), 
p. 81. 
t J, Young, “The Role of the Police as Amplifiers of Deviancy,” in 8. Cohen 
(ed.), Images of Deviance (Harmondsworth, Penguin, 1971). 
® See R. v. Lattrmore and Others (The Times, Oct. 18, 1975). 
å 10 Seo The Times, May 12 and 20, 1976. 
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Gf not accepted), but also that strong objections to Mack’s work 
arise. 

Mack’s view that professional criminals evade the criminal sanction 
more often than do other criminals is important as it, along with 
Zander’s, is the only work on this subject with statistical support. 
The American statistics referred to by Mack (p. 241, footnote 6) 
are valueless for his and Sir Robert’s case, as the high acquittal rate 
of professional criminals depicted there resulted from the bribing, 
or “fixing,” of police.’ For if the “fix” is uncommon in Britain, 
as seems likely, then the figures are derived from a non-comparable 
situation; and if the “ fix ” is widespread then the solution to the 
problems posed by professional criminals is to reform the police 
forces, rather than the rules of evidence on CLRC lines. 

Mack, it will be remembered, correctly observed that the pro- 
fessional criminal—the “ full time major skilled operator ” (Mack, 
p. 247)—need not possess a substantial criminal record, nor need a 
substantial record offender be a “‘ professionaL’’ Thus Zander’s use 
of court records to define the “‘ professionals ” is invalid. So police 
intelligence provided Mack with lists of local criminals—all they 
regarded as “‘ major,” plus many minor criminals. Data are then 
presented on these criminals, now divided into three groups: 
“ Main ” (the professionals), ‘ Lesser” and “ Small Fry” (minor 
and/or part-time). They demonstrate: (1) the Main Group has less 
“ prison free”? time (as a proportion of years at risk of being jailed) 
than the Small Fry. (2) Each Main Group member had, on average, 
@) more charges, and (b) more and longer custodial sentences made 
against him, than each Small Fry member. Taken together these 
data indicate, asserts Mack, that Main Group members spend more 
time in prison because they are (a) more continuously criminal—as 
indicated by the greater number of charges; and (b) subject to 
severer sentencing. Consequently the real test of the professionals’ 
evasion of the full criminal sanction is their success in avoiding 
convictions, as a percentage of charges against them. So he presents 
“system handling scores,” whereby the Main Group is considerably 
more successful than the others, demonstrating that superior skill 
in carrying out their crimes and handling court procedures enabled 
true professionals to avoid rightful conviction, job for job, more 
often than other criminals. 

These are important arguments, going as they do beyond the 
narrow confines of jury competence. This comment challenges 
Mack’s arguments by analysing the professional’s interactions with 
the criminal process in the yet wider context of law enforcement 
practice, and concludes by examining the problems arising from 
Mack’s general perspective.?? 


- 11 W, Chambliss and R. Seldman, Law, Order and Power (London, Addison- 
Westley, 1971), p. 486. 
13 For simplicity, Mack’s notion of the “professional” fs accepted, and we 


will compere the Main Group with fust the Small Fry. i 
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The validity of police attitudes. We have observed that the police 
cannot investigate all suspicious situations, arrest and charge all 
suspects. Even if undermanning did not force a system of priorities 
on to all police, the overloaded court system would. Priorities are 
based on criteria of “ importance ” but to whom are they important? 
Murders are important and breaches of the licensing laws not, but 
such clearly demarcated areas are few. Was male importuning 
important? Prosecutions in Manchester between 1955 and 1958 
totalled three, while between 1959 and 1962 they totalled 486 after 
a new police chief was appointed in 1959.1? Similarly, criminal 
investigations usually begin with informants and known criminals: 
“ Every time something happens in this neighbourhood them... 
cops come looking for me! I may not be doing nothing. . .” 1 
Police, then, will direct their attentions to particular groups of 
suspecis—so criminals who are less “ suspicious ” regarding their 
class, race, and place of residence will avoid the police much more 
easily than do for instance working class black youths. Police also, 
like all organisations, need to be seen to be doing their job 
adequately—which means avoiding “trouble” in their areas and 
maintaining a high arrest and “‘ clear-up ” rate. ™ 

It appears that, despite the unfortunate lack of detail which we 
are given, Mack’s police informants also conform to these general 
principles. For the Main Group were subject to “ Continuous 
Vigilance maintained by the police (which) limits considerably the 
risks they are prepared to take ” (Mack, p. 266). This “ vigilance ” 
presumably includes unusually intensive policing; this raises tw® 
crucial questions regarding the Main Group: (1) how accurate is the 
“ professional ” label given to Main Group individuals? (2) How 
representative of the area’s professionals is the Main Group? These 
categorisations are based on police opinion, which we have seen to 
be selective and sometimes based on erroneous assumptions—yet 
rarely admitted as such. Since Main Group status necessitates being 
full time, we must assume that the basis for these categorisations 
was Often speculative, given the lowered level of activity resulting 
from police “ vigilance.” And could there not be many Small Fry 
who are really Main Group-types, who reduced their activities 
because of this “‘ vigilance ” ? Since many of the Main Group may 
thus not be professional, and many professionals may not be in the 
Main Group, the basis of Mack’s study collapses, since the argu- 


13 B. Whitaker: The Police (Harmondsworth, Penguin, 1964), Chap. 2. 

14 C. Werthman and I. Pillavin, “ Gang Members and the Police,” in D. Bordua 
(eL), The Police (New York, John Whey, 1967). Also soo M. Cain, Soctety and the 
Policeman’s Role (London, Routledge Kegan Paul, 1973). 

18 See 8. Box, Deviance, Reality and Society (London, Billing and Sons), Chap. 
6, surveys the evidence, confirming this view., Police reflect the views of others: a 
youth worker in Brixton, London, observed a shop manager watch, -and then oject 
a group of innocuous black youths: “But while he was watching them (the black 
youths) I watched the white youths stealing.” (Phillips, New Society, July 8, 1976). 
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ments with which he convincingly challenged Zander apply to his 
own work too. 


How many charges constitute a crime? The issue of police vigil- 
ance raises another question. We have seen that often the police will 
arrest only when they are confident of the suspects’ guilt, and 
dubious practices are sometimes adopted to secure what is seen as 
a justifled conviction. It must be tempting to “ overcharge ” suspects 
i.e. to file numerous charges where evidence is lacking to discomfort 
the suspects, make defence harder, or just “ warn them off.” If 
overcharging is common, as is quite likely,'* it will be used more 
against professional criminals (or, rather, those perceived by the 
police to be such) than other criminal groups, for these criminals’ 
activities concern the police most. It would be surprising if police 
“vigilance ” did not include systematic overcharging, as it probably 
did regarding a defendant who was a “ well-known ” property 
offender; after pleading guilty to two handling charges, his 14 other 
charges (including theft and burglary) were dropped.” 

If professionals are particularly subject to overcharging then, 
again, Mack’s argument is revealed as being very weak, for 
“ success ” of professionals is measured by a high system handling 
score, which constitutes many non-convictions as a proportion of 
charges made—many of which may be baseless and never brought 
to court. If Small Fry had a higher proportion of all charges 
actually prosecuted then these speculations would be given support. 
One wonders why such information is not provided. Mack’s system 
flandling criterion of charges not proven raises three other problems 
telated to multiple charging. 

(1) Alternatives. For instance theft/handling; burglary/aid-abet 
burglary. Here only one conviction for every pair of charges is 
normally possible. This is common and reasonable but the more 
complex the offence the more alternative charges there will be; since 
Main Goup Criminals, if correctly labelled, by definition engage in 
more complex crimes we would expect more charges for them than 
for Small Fry for each offence committed: in the case cited above 
(footnote 17) eight of the 16 charges were alternatives. A high 
system handling score for sophisticated criminals need not mean 
anything. 

(2) Showing system: “ Two indictments covering ten counts were 
both concerned with defendants who had been engaging in system- 
atic frauds. A multiplicity of counts occurs simply in order to 
show system.” 1* Here the aim is not to secure convictions on most 
counts; system is demonstrated simply by charges existing and will 
be taken into account when sentencing. Such systematic crime is 
again a feature of Main Group criminals (where, as Mack says, 

16 Preface by N. Walker to S. McCabe and R. Purves, Bypassing the Jury 
(Oxford, Basil Blackwell, 1 


17 S. McCabe and R. Rad op. cit., Case 132, p. 19. 
18 S. McCabe and R. Purves, op. ctt., p. 17 
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sentences are severer) and so their higher system handling scores 
may be accounted for by charges where conviction was unintended, 
but not necessarily difficult to obtain. Prosecutions against less 
organised criminals e.g. Small Fry, have less need to show system 
and so crimes that would have attracted charges for professionals 
would be likely to be “ taken into consideration ” (T.I.C.) with other 
criminals. 

(3) Plea bargaining: This is common and can take the form of 
the exchange of a guilty plea by the defendant for the dropping of 
several. charges—for instance, where a company director was 
charged with 15 property offences, indicating a complex series of 
deceptions. After refusing to plead guilty to two charges in exchange 
for the dropping of the other 13, he was convicted on 13 charges 
instead.’® 

In the light of such cases, the ‘‘ Violents”’ figures (Mack, pp. 
259-260) for instance are rendered meaningless. Over half of them 
have at least one charge in three not proved; nearly one-third have 
one charge in two not proved. Even without deliberate “‘ over- 
charging”; even without numerous alternatives or numerous 
charges to show system where normally T.I.C.s would be used—all 
more likely for professionals—then how do we know that numerous 
charges were not dropped in exchange for guilty pleas? In short, 
without comparative figures for T.I.C.s, guilty and not guilty pleas, 
and separate court appearances, Mack’s system handling figures are 
hopelessly inadequate. 

Hidden delinquency. Mack criticises Zander when the latter in 
effect takes “system handling” and “ professionalism’ to be 
assessable at the conviction stage. Because the professional may fre- 
quently avoid conviction, Mack takes the assessment stage further 
back in the criminal process: to police knowledge, as indicated in 
part by their charging of suspects. But system handling and pro- 
fessionalism can be reliably estimated only if assessment is made still 
further back, to encompass all crimes committed, Le. if “hidden 
delinquency ” as well as crimes known to the police is taken into 
account. Hidden delinquency is known to be vast and patterned— 
not so much by the frequency or seriousness of crime, as by police 
decisions to enforce particular crimes against particular types of 
criminal ?°; the more vigilant the police, the more crime about which 
they will learn. Since police vigilance is centred on the Main Group, 
Main Group crimes known to the police will constitute a larger pro- 
portion of its total crime than will Small Fry crimes known to the 
police: the Small Fry’s hidden delinquency will be larger, 
proportionately, than that of the Main Group. 


1° A. Bottoms and J. McLean, Defendant: in the Criminal Process (London, 
Routledge Kegan Paul, 1976). 

10 Seo, generally, S. Box, op. cit. (Chap. 3); and W. Belson, Theft—The Causal 
Factors (London, Harper and Row, 1975), for a recent survey. 
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Thus one would expect that “the tally of charges made against 
the Main Group in any series of years is markedly less than the 
tally of exploits carried ‘through (by them)” (Mack, p. 264). This 
does not indicate that the Main Group was necessarily guilty of the 
charges made, and Mack’s comment is even more applicable to the 
Small Fry than it is to the Main Group. Consequently, were “ system 
handling ” to be calculated on a basis of convictions as a proportion 
of all crimes committed, Small Fry’s system handling score would 
rise by a considerably greater extent than would the system handling 
score of the Main Group—for the greater hidden delinquency of the 
Small Fry would be the equivalent of the unproven charges 
against the Main Group. So, if the hidden delinquency of the 
Small Fry exceeded that of the Main Group by 50 per cent. the 
true system handling score of the Small Fry would actually exceed 
that of the Main Group. The existence of patterned hidden delin- 
quency must result in—at the least—a narrowing of the system 
handling differences between the Small Fry and Main Group. 


Reinterpreting the figures. The Small Fry’s greater “ prison-free ” 
years and fewer charges than the Main Group were taken by Mack 
to indicate greater activity by Main Group members; by so doing, 
these data become not inconsistent with the Main Group’s higher 
system handling scores. But the Small Fry are “ Small Fry ” as much 
because of their small ambitions as their level of activity, while 
conversely some of the Main Group are “ only dubiously full time ” 
Mack, p. 259). In other words, given that police awareness of Main 
Group crime will exceed their awareness of Small Fry crime anyway, 
the Small Fry can be regarded as probably as criminal as the Main 
Group *’; the figures can be more logically interpreted to show, 
crime for crime, more punishment for the Main Group. This is 
consistent with the system handling figures when they are seen to 
arise out of the greater attention given by the police to the more 
systematic complex crimes of the Main Group. 


Mack’s sociology. Our criticisms stem from the sociological 
maxim to treat all “facts” and opinions as problematic. This 
includes the police’s view of the nature and quantity of Main Group 
and Small Fry crime, and the information derived from police 
surveillance and charging of the criminals concerned. Despite his 
advocacy of a “‘ sociological ” perspective Mack seems unaware of 
such issues (although he correctly challenges Zander’s work for not 
treating conviction figures as problematic)—see, for instance, the 
unjustified remark that his evidence regarding criminal sub-cultures 
“would be accepted by most sociologists ” (Mack, p. 262). Police 





21 But not as sophisticated. Thus Small Fry crimes involve lees preparation and 
hence these criminals could perpetrate as many crimes as the Main Group without 
necessarily being full time. 
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evidence need not be relied on if researchers become involved in the 
criminal network concerned as Young did with drugtakers,” and 
Ianni with the Mafia.?? Mack’s “ sociological ” perspective leads, in 
a similar way, to further problems: 

(1) He contrasts the “ sociologists ” who wish to incorporate his 
“sociological” evidence into legal rules of evidence, with the 
stubborn lawyers who resist change. But evidential rules stemming 
from the principle of innocent until proven guilty are not merely 
legal edifices. Depending on one’s view of society such rules could 
act as a bulwark against a potentially repressive state or a mere 
legitimation of ruling class domination. These vital issues are 
ignored by Mack again because of his one-sided perspective. 

(2) Mack advocates sociological training for lawyers in order to 
enable the acceptance and understanding in court of his evidence of 
sub-cultures (Mack, p. 263). But socio-legal skills also have other 
uses: for instance to achieve a full understanding of plea bargaining, 
the charging of suspects, and the role of evidential rules. In fact 
socio-legal training is vital for all lawyers if only to demonstrate that 
the production of the professional criminal in court involves more 
subtle processes than Mack indicates. 

(3) The importance of professional crime is unquestioned by 
Mack. Of the Main Group, 51 per cent. were violent but “ mainly in 
the interests of acquisition’? (Mack, p. 257). Are these the people 
about whom we should be most concerned? What about rape, which 
is often unreported and usually highly distressing? And the danger 
from “ white collar ” crimes of pollution and dangerous machinety 
—laws hardly studied and rarely enforced.™* If, then, “* sociological ”’ 
evidence of sub-cultures was recognised in court (Mack, p. 262) our 
admittedly important “‘ professionals ” would frequently be con- 
victed; and the arguably more important rapists and white collar 
offenders, about whom we are ignorant, would not. But this is 
Mack’s policy prescription for his conclusions indicate that the pro- 
fessionals’ ability to avoid conviction lies in their criminal method 
rather than in the rules of evidence or the jury: the CLRC’s 
recommendations will have little effect on professionals’ conviction 
rate, whether or not Mack is correct. 

In conclusion we cannot accept the statement that “‘ the criminal 
justice system’s transactions with major property criminals are 
weighted in favour of the latter ” (Mack, p. 260). Our contrary con- 
clusions are as plausible as Mack’s, given the information he presents 
and the way in which it was obtained. We must also forcibly reject 
the astonishing assumption that “‘ most criminologists ” accept the 


23 J, Young, op. ctt. 

23 F, Ianni, A Family Business (London, Routledge Kegan Paul, 1972). This shows, 
incidentally, much police information on the Mafia to be incorrect. 

24 Seo eg. W. Carson, “ White Collar Crime and the Enforcement of Factory 
Legislation,” In W. Carson and P. Wiles (ed), Crime and Delinquency in Britain 
a (London, Martin Robertson, 1971). 
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views of the CLRC and Sir Robert Mark (Mack, p. 241). Imple- 
menting them would reduce the degree of Due Process (legal pro- 
tections) for the average defendant as well as professionals, while 
research “ has revealed a number of areas where, from the defen- 
dant’s point of view, adequate Due Process is not available—and we 
agree with him that it should be made more freely available.” ™ 
‘This view should be taken very seriously, particularly when Mack’s 
figures, as well as Zander’s, do show after all that professionals 
spend longer in jail than other habitual criminals. 


ANDREW SANDERS * 





23 A. Bottoms and J. McLean, op. cit., p. 239. 
* LLB., M.A., Lecturer, Department of Law, Manchester Polytechnic. 


STATUTES 


Ba Act 1976 


A Home Office Working Party was appointed in 1971 “to review 
practice and procedure in magistrates’ courts relating to the grant 
or refusal of bail and to make recommendations.” Their Report? 
was published in 1974, and the Bail Act 1976 was enacted to give 
effect to the recommendations contained therein.? The 1974 Report, 
and by implication the Bail Act 1976 in so far as it implements that 
Report, has already been subjected to examination and criticism °; 
and on balance it has received qualified, albeit sometimes sub- 
stantially qualified, approval. Much of the criticism which the 
Report has attracted has, quite justiflably, been directed against 
the restrictive terms of reference of the Working Party in that the 
review was confined to the operation of the present bail system and 
any reconsideration of bail in the context of the criminal process 
as a whole was excluded; but it is submitted that within that limited 
scope the Bail Act 1976 will effect some useful and substantial 
reforms in bail procedures. 

The Act seeks to implement a more liberal bail policy by estab- 
lishing, within the framework of the present bail system, a new 
code of practice for the determination of bail applications. To that 
extent, it is submitted that the provisions are largely coherent and 
practicable, that the courts will be required to exercise their dis 
cretion in relation to bail decisions on the basis of specified and 
clearly defined principles, that such clarification of the principles 
governing the grant or refusal of bail, coupled with other provisions 
of the Act, will ensure that in future remands in custody are based 
‘on stronger grounds and more information than has often been the 
case in the past, and that the means of possible abuses of the system 
will for the most part be eradicated.‘ 


1 Bafl Procedures in Magistrates’ Courts, Report of the Home Office Working 
Party, 1974. 

2 The Act has not yet been brought into force; although the circular issued by 
the Home Secretary in October 1975 (HOC 155/1975), designed to promote a more 
liberal approach to bail epplications and to implement as a matter of practice 
those recommendations of the Working Party which did not require legislation, 

operative. 

3 King [1974] CrimL.R. 451; Wright [1974] Crtm.L.R. 457; Galligan (1975) 
38 M.L.R. 59; White [1977] Crim.L.R. 338. 

4 Two recent cases illustrate certain questionable features of the present law 
and practice relating to bail. The first case concerned some of the persons involved 
in the “free George Davis” campaign of 1975: three men were charged with 


England and Australia. The police objected to bafl on two principal grounds, 


difficult to see who the witnesses referred to could be. Nonetheless ball was repeatedly 
refused. The conclusion can hardly be avoided that, notwithstanding continual 
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The scheme of the legislation 


The fundamental principle of the new bail policy is to be found 
in section 4 (1) which provides for a general presumed right to bail 
for all accused persons® and for certain categories of convicted 
persons: the section therefore replaces the limited presumption pro- 
vided by section 18 of the Criminal Justice Act 1967. The signifi- 
cance of this principle is that the courts will now be under a duty to 
consider the question of bail, even in the absence of an application 
by the accused. Moreover, its adoption will necessarily manifest 
itself in a different procedure which will clearly be seen to impose om 
the police the onus of showing good cause why bail should not be 
granted. This is the central pivot of the Act which the other pro- 
visions discussed below largely serve to reinforce: and it is submitted 
that it must be seen in this light. Criticisms based on the ineffective- 
ness of such a provision for those unsympathetic to a more liberal 
bail policy and on the lack of necessity of the provision for the more 
enlightened fail to take account of the supportive provisions of the 
Act, and may be rather too cynical if not misplaced. 

The courts have always enjoyed a discretion in respect of the 
power to grant or refuse bail, and it was not until 1967 that the 
Criminal Justice Act provided in section 18 the first statutory 
restrictions on the magistrates’ discretion to refuse bail; but that 
section made no attempt to define the general criteria to be applied 
in determining bail applications. It is submitted that the presumptiorm 
of bail provided by section 4 (1) necessitates the specification of an 
éxhaustive list of clearly defined criteria on which bail may be 
refused, for the presumption can only be protected if the grounds 
for its rebuttal are predictable and certain. The grounds on which 
the presumption may be, though is not automatically, rebutted are 
enumerated in the Act. Schedule 1, Part I, paragraph 2, provides: 


“ The defendant need not be granted bail if the court is satisfled 
that there are substantial grounds for believing that the defen- 
dant, if released on bail (whether subject to conditions or not} 


(a) fail to surrender to custody, or 

(b) commit an offence while on bail, or 

(c) interfere with witnesses or otherwise obstruct the course 
of justice, whether in relation to himself or any other 
person.” 


assertions that a remand in custody must not be used for punitive purposes, the 
refusal of baill was a reaction to the crime and its consequences. The second case 
gives no less cause for concerm Mr. John Stonehouse, M.P., was with a 

number of offences of dishonesty tn connection with his disappearance tn 1974; he 
was refused beil on seven different applications and was then granted ball in ctrcom- 
ee eee ee ee ee ee 
previous occesions. Both these cases leave many questions unanswered; and this 
because the absence of clear guiding principles, and the absence of checks on such 
principles as there are, facilitate the effecttvely non-revlewable determination - of 
ball applications. 

5 The restriction on the granting of beill in cases of treason, tmposed by the 
Magistrates’ Courts Act 1952, s. 8 fs expressly preserved by s. 4 (7). š 


= 
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The above provision applies to defendants accused (or, where 
relevant, convicted) of imprisonable offences; in respect of offences 
which are not punishable with imprisonment, the presumption of 
bail is more extensive. In such circumstances Schedule 1, Part IJ, 
paragraph 2, provides: 

“ The defendant need not be granted bail if— 

(a) it appears to the court that, having been previously 
granted bail in criminal proceedings, he has failed to 
surrender to custody in accordance with his obligations 
under the grant of bail; and 

(b) the court believes, in view of that failure, that the defen- 
dant, if released on bail (whether subject to conditions or 
not) would fail to surrender to custody.” 


With limited exceptions * such are the only grounds on which bail 
may be refused to an accused person. 

In their Report the Home Office Working Party considered a 
number of additional factors which should be taken into account 
in any bail decision, not however as reasons in themselves for 
granting or refusing bail, but as secondary, evidential considerations 
in determining the likelihood of the defendant’s surrendering to 
custody to stand trial. Thus Schedule 1, Part I, paragraph 9, 
provides: 


“ In taking the decisions required by paragraph 2 of this Part 
of this Schedule, the court shall have regard to such of the 
following considerations as appear to it to be relevant, that is 
to say— 

(a) the nature and seriousness of the offence or default (and 
the probable method of dealing with the defendant 
for it), 

(b) the character, antecedents, associations and community 
ties of the defendant, 

(c) the defendant’s record as respects the fulfilment of his 
obligations under previous grants of bail in criminal 


proceedings, 
(d) except in the case of a defendant whose case is adjourned 
for inquiries or a rt, the strength of the evidence of 


his having committed the offence or having defaulted, 
as well as to any others which appear to be relevant.” 


The importance of this approach, and the relationship between 
the primary criteria and secondary considerations is that it recog- 
nises that the stated grounds on which bail may be refused are 
exhaustive. The additional considerations may be relevant but they 
must be referable to one, usually the first, of the stated criteria. In 


© See Sched. 1, Pt. I, paras. 3-6; the only exception which could be abused is 
peragraph 5 which gives the court a discretion to refuse ball if “tt has not been 
practicable to obtain sufficient information required for the purpose of taking the 
decisions required” by the Act “for want of tims.” Nonetheless, this exception is 
clearly delineated and should become virtually obsolete when the courts complete 
arrangements for the obtaining of information about the eccused. 
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other words, it will no longer be sufficient for the police to point to, 
for example, the criminal record of the defendant, the strength of 
the case against him and the probable sentence if he is convicted— 
considerations which have in the past apparently been held to justify 
by themselves a refusal to grant bail.’ Rather, it will be necessary 
to satisfy the court that in all the circumstances there are sub- 
stantial grounds for believing that, inter alia, the defendant will fail 
to appear for trial. It is submitted, therefore, that this statutory 
reassertion, arguably realignment, of the criteria for the deter- 
mination of bail applications, reinforced by other provisions in the 
Act, will have considerable effect in eliminating unjustified and 
unjustiflable objections to bail made by the police. In particular, it 
should ensure that the incidence of pre-trial preventive detention * 
is greatly reduced if not entirely eradicated. 

This predicted improvement should be further facilitated by the 
two remaining aspects of the general scheme of the legislation: first, 
the provision of information about bail applicants; and, secondly, 
the requirement that any refusal to grant bail must be accompanied 
by a written statement of the reasons for such refusal. It is ironic 
that the information about the accused which is always available to 
the court is, from the point of view of a successful bail application, 
“ negative ”: the seriousness of the offence charged, the strength of 
the case against the accused and the likely sentence if he is con- 
victed, based on his previous record. The “ positive ” information, 
that which is more likely to weigh in his favour, is rarely available in 
a complete and comprehensive form, if at all. Such information 
concerns the personal relationships of the accused, his residence 
and his employment—in short, details of his “ community ties.” The 
importance of the availability of this information cannot be 
overstated: 

“The ‘ quality’ of decision-making in most social contexts is 
directly related to the amount of relevant information which is 
available to the decision-makers at the time when they are 
making or about to make their decisions; in the particular con- 
text of decisions in the penal process there are relatively few 
occasions when really adequate and relevant information is 
available to those who have to make vital decisions which affect 
the personal and social lives of many members of society. 
Fortunately there seems to be a growing awareness of this 
deficiency in the more ‘formal’ stages of decision-making in 
the penal process, such as sentencing and parole decisions, but 


there is a relative neglect of the perhaps greater inadequacies of 
information at the pre-trial stage.” ° 


The Working Party Report recommended the rectification of this 
deficiency in bail’ procedures, and the Act, although making no 


T Sec Bottomley, “The Granting of Bafl: Principles and Practice” (1968) 3f 
M.L.R. 40, and Bottomley, Decisions in the Penal Process (1973), pp. 93-105. 

§ See Bottomley, Decisions in the Penal Process, pp. 93-98. 

® Ibid atp 98. 
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express provision, implicitly assumes** that courts will make the 
necessary arrangements for obtaining the relevant “‘ positive ” infor- 
mation relating to the accused. It is argued, however, that the mere 
availability of this information will not necessarily lead to an 
increased proportion of successful bail applications since courts have 
only limited experience of what factors render a defendant a good 
or bad bail risk. On the other hand, statistics do seem to indicate 
that bail is more likely to be granted if the court has details of 
(favourable) community ties.1° However, the argument continues,™ 
evaluation of this information by a points score system would, with- 
out fettering the ultimate discretion of the court, provide a standard 
and objective assessment of the likelihood of any given defendant 
failing to surrender to custody, thereby tending to produce greater 
uniformity in all bail decisions. Such a scheme was summarily 
rejected by the Working Party. 

The final element in the new scheme is provided by section 5 (3) 
of the Act: 


“ Where a magistrates’ court or Crown Court— 
(a) withholds bail in criminal proceedings, or 
b) imposes conditions in granting bail in criminal 


or 
(c) varies aay conditions of bail or imposes conditions in 
respect of bail in criminal proceedings, 
. . . the court shall, with a view to enabling [the defendant] 
to consider making an application in the matter to another 
court, give reasons for withholding bail or for imposing or 
varying the conditions.” g 
It seems the logical concomitant of a statutory presumption of bail 
that the court should be required to specify the reasons which it 
deems to be sufficient to rebut that presumption in any case where 
bail is refused. Only in that way can the presumption .properly be 
safeguarded. This provision can be seen to fulfil a dual function. 
First, it should ensure that in any subsequent bail application both 
the defendant and the court will know the reasons for the earlier 
refusal and will therefore be in a position to deal with the subsequent 
application efficiently and effectively. Secondly, perhaps less direct 
but equally important, is the check it should impose on the initial 
bail decision: for, provided only that the subsection envisages more 
than a formal statement of reasons, it would be apparent from any 
such statement whether the court had obtained the necessary infor- 
mation specified in Schedule 1, or whether the court had relied on 
secondary considerations per se and not merely as evidence relating 
to one of the stated criteria for refusal. 


ee = 
%* Tho Home Office circular (see note 2, supra) sets out guidelines for obtaining 
this “ positive” information; and it is significent that one of the reasons for the 
delay in bringing the Act into force is the drafting of the procedural rules and the 
appropriate forms for recording the information relating to the applicant. 
10 Ibid. at pp. 98-105. 
ane See Zander, “ Bail: A Reappraisal ” [1967] Crim.L.R. 128. 
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It is submitted, therefore, that the scheme of the Bail Act 1976, 
while leaving unchanged the framework of the present bail system, 
will effect—through a combination of the specification of defined 
criteria and the imposition of checks to ensure compliance with those 
criteria—much greater control on the discretion of magistrates’ 
courts to refuse bail to accused persons awaiting trial. 


Supplementary and miscellaneous provisions 


Certain other changes effected by the Act should be mentioned. 
(i) Personal recognisance of the defendant is abolished (s. 3 (2)), 
although he may be required to provide security if he is unlikely to 
remain in this country throughout the period prior to his trial (s. 3 
(5)). Gi) The Act creates a new offence of absconding where a person 
released on bail fails without reasonable cause to surrender to 
custody (s. 6 (1)). (iii) The 1974 Report suggests that the availability 
of the new offence would “enable sureties to be dispensed with 
more often ”; and it accordingly recommends that sureties should 
not be required as a matter of course. That recommendation is con- 
tained in section 3 (4) of the Act but it remains uncertain whether 
in practice it will alter the present advantages enjoyed by those 
defendants who have, or have access to, greater financial resources. 
Where the court does require sureties, the Act makes a number of 
changes (s. 8) including the discontinuation of the practice of 
granting bail subject to sureties “ acceptable to the police.” (iv) The 
Act creates the statutory offence of agreeing to indemnify sureties, 
‘thereby codifying the common law offence of conspiracy (s. 9). (v) 
Notwithstanding the provisions relating to legal aid (s. 11), an appli- 
cation for bail to a judge in chambers will not normally qualify for 
legal aid so that a defendant who can afford to pay a lawyer will 
continue to have unwarranted advantages over those who have to 
rely on applications made through the Official Solicitor’s 
department. 


The Bail Act 1976 in context 


It has been argued that the Act will ensure that the present bail 
system functions with greater fairness, and that practice in relation 
to bail applications will be more in line with the relevant legal prin- 
ciples. According to one commentator, however, such a result still 
does little more than to scrape at the surface of a much more 
fundamental problem: 


“While the [Working Party Report] should be welcomed as 
the first real attempt by a government committee to analyse the 
failings of the present bail system and to make really con- 
structive proposals to overcome these failings, nevertheless, the 
conclusion . . . must be that they started from the wrong pre- 
mises by accepting as permanent features some of the most 
undesirable features of the present system; they asked the 
wrong questions by focusing attention too much on mingr 
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procedural matters while ignoring the major injustices of the 
system, and, as a result, their proposals are likely to have little 
overall effect in promoting justice and efficiency within the bail 
system.” 43 


This wider context has been discussed in great detail elsewhere.” 
It might, however, be useful to summarise the main difficulties 
raised by the question of bail in this wider context, for such prob- 
lems, disregarded for the purposes of the 1974 Report and the Bail 
Act 1976, will have to be faced and resolved. 

(1) In any examination of the different stages of the criminal pro- 
cess, the view that the pre-trial bail decision is merely incidental is 
no longer tenable. First, the statistical association between the denial 
of police bail and the subsequent denial of bail by the magistrates’ 
courts ** cannot be explained solely on the ground that the police 
and the magistrates, in considering the question of bail, take into 
account the same factors. Secondly, although the evidence is incon- 
clusive, many studies have claimed that a refusal to grant bail may 
directly and adversely affect the likelihood of subsequent con- 
viction.“ If these claims were substantiated, it would become clear 
that the bail decision is central to the whole criminal process, and 
any consideration of reform in isolation would be dangerous no 
less than absurd. 

(2) It has been seen above that the provisions of the Act per- 
petuate rather than narrow the differentials resulting from the 
money element of bail. The continuance of the surety system and 
the general non-availability of legal aid for bail applications 
simpliciter can only serve to the detriment of the defendant without 
financial resources. 

(3) It is argued that one of the most unacceptable features of the 
English legal system is the almost complete failure to compensate 
individuals who have sustained pecuniary and non-pecuniary loss in 
consequence of actions and decisions of the executive and the 
judiciary. In the sphere of administrative law, even where it is 
acknowledged that executive maladministration cannot be rectified 
in itself, the question of monetary compensation has never received 
serious consideration. So too in the present context, the courts are 
constantly making decisions which, if mistaken, cannot by their very 
nature be rectified. It would seem all the more important that some 
form of recompense should be made; yet the 1974 Report made no 
reference to the problem. 


Conclusion 
Notwithstanding these fundamental issues which remain un- 
resolved, it is submitted that the Bail Act 1976 will indeed be 


12 King [1974] Crim.L.R. 451, 456-457. 

13 See especially Zander, “ Bail: A Reappraisal” [1967] Crim.L.R. 25, 100, 128; 
Bottomley, Decistons in the Penal Process 

on Bottomley, op. cit. at pp 85—88. 15 Jbid. at pp. 88-93. 
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Instrumental in “‘ promoting justice and efficiency within the bail 
system.” Prior to its enactment, bail applications were very largely 
determined on the basis of little information and criteria which at 
times hardly corresponded with supposed legal principles; it was too 
easy for a defendant to get an impression that his application had 
received only cursory and superficial consideration. When the Act 
comes into force, bail will be a presumed right for all accused 
persons. Remands in custody will only be made in the light of all 
relevant information and in accordance with clearly defined criteria; 
and these principles will be reinforced by the checks inherent in the 
requirement that the court must give reasons if it refuses to grant 
bail. These changes and their importance can hardly be denied. 


NIGEL P. GRAVELLS 


REPORTS OF COMMITTEES 


Casu Liars: THe REPORT OF THE PUBLIC ACCOUNTS COMMITTEE 


BritisH Constitutional Law is an elusive subject. Its importance 
is beyond doubt, but lacking any basic law that can act as a focus 
for consideration, it is hard to define, and often harder still to 
explain. Occasionally this imprecision leads lawyers to seek refuge in 
a body of case law that can be analysed by means of the techniques 
familiar to them in other subjects, but there is no guarantee that 
by concentrating on the areas that come before the courts the 
urgent issues of the Constitution are discussed.’ This is particularly 
true in the case of the sovereignty of Parliament. Wilson has noted 
two distinct meanings of the term ?; first that of the legislative 
supremacy of Parliament, and secondly its pre-eminence in the 
constitutional structure, and suggests that lawyers have ignored the 
second meaning, concentrating instead on amassing a large body of 
knowledge—or minutiae—on the complex case law that considers 
the first meaning. To attempt to study Parliament as the central 
constitutional institution with even a cursory glance at history is to 
become convinced that, at least since Stuart times, the control of 
government expenditure is crucial to understanding Parliament’s 
function. Within that context—and without any tendention—a short 
report? by a Committee of the- House of Commons on a technical 
aspect of financial management is an important benchmark. ° 

The aggregate, distribution and control of public expenditure are 
major topics of public concern. Schools of academics dispute its 
role in the economy, and social theories are predicated upon its size 
and function. In each of the last two years the Government has 
suffered a revolt at the time of the debate on the Public Expendi- 
ture White Paper, and the uprisings were not less interesting for 
their possible symbolism. The Public Accounts Committee (P.A.C.) 
report is concerned with an aspect of the control of public expendi- 
ture and raises a series of fundamental problems for the future 
development of the British Constitution, but before the report is 
analysed, it is as well to briefly explain the subject-matter. 

Since the Plowden Report * in 1961 the planning and control of 
public expenditure has proceeded’ by means of an annual 
of public. policies over a‘ five-year span.’ The plans of spending 
departments are discussed in bilateral negotiations with the Treasury, 


1 Here I follow Wilson, Cases and Materials in Constitutional and Administrative 
Law (2nd ed.), Y. 

2 Ibid. 225-271. 

3 Cash Limits: The ee A A Committee for 1977-78, 
H.C, 274. 

4 Control of Public Expenditure, Cmmd. 1432. 

5 By far tho most fnformative account of the whole process is Heclo and 
Wildavsky, The Private Government of Public Money. ` 
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and in the Public Expenditure Survey Committee (P.E.S.C.) which 
produces an annual report to the Government. After consideration 
in Cabinet, the final decisions on expenditure are put in the form 
of the Public Expenditure White Paper, produced between November 
and February each year. At the time of the Budget, estimates of 
the expenditure needed to secure the policies in ‘‘ Year One ” of the 
White Paper are presented to Parliament in the form of the Supply 
Estimates. The figures in the two sets of documents are not identical 
as the P.E.S.C. exercise works on constant prices from a price 
base some 18 months before the Budget, while the Estimates them- 
selves are based on prices obtaining six months before the Budget. 
The approval by Parliament of the Estimates is the reaffirmation of 
its control of Government policies. But in times of even moderate 
inflation this act is merely symbolic, because the prices on which 
the Estimates have been based are already out of date, and will be 
even more so by the end of the financial year. To make good the 
shortfall Supplementary Estimates are presented later in the finan- 
cial year, and the political exigencies of the modern House of 
Commons ensures that approval of the Estimates and Supplemen- 
taries is virtually automatic. There is thus little possibility for early 
prediction and ongoing control of the amount of actual cash spent. 
Thus cash limits.* Expenditure is broken down into “ cash blocks ” 
and the volume’ figures in the White Paper are then revalued to 
take account of forecast pay and price increases in the coming year. 
The figure that comes out is the cash limit, and in general terms 
éhat is the total amount that may be spent on policies within the 
cash block in the coming year. During the year, the expenditure 
of departments is monitored against the cash limit by means of a 
new financial information system, the central element of which is 
a monthly comparison of expenditure against “ profiles” of a 
Department’s expenditure process set earlier.* 

A short example might be m order. Let us suppose that a reader 
of this Review wished to undertake some research in (for sim- 
plicity’s sake) a developed country, and was interested to know 
government expenditure policy on the British Council. First he 
would look at the Public Expenditure White Paper which, if he 
was lucky, would be in one volume and white.” Programme 2, Sub- 
Programme Overseas Information, includes among other services 
the Foreign and Commonwealth Office’s contribution to the British 
Council. The global total for the sub-programme for 1977-78 was 
£63,000,000, calculated at late 1975 prices. From there he would 


© See the White Paper Cash Limits, Cmnd. 6440 and Appendix I to H.C. 274 
of 1977-78. 

T “Volume” in the sense that it is calculated from polcles to prices and not 
vice yersa. 

3 Sec the Treasury note “ Monitoring Voted Expenditure,” In HC 718 of 
1975-76, Expenditure Committee (General co Rae pra Report on Planning and 
Control of Public Expenditure for a full description of the {nformation system. 

® In 1977 it was in two volumes, and blue. 
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go to the Supply Estimates for 1977-78, and find under Class I 3 
(d), Foreign and Commonwealth Office Grant in Aid to the British 
Council, £20,518,000 (at late 1976 prices). Next to that figure is 
the cryptic cypher FCO3, indicating a specific cash block, and 
if he then looked that up in the Cash Limits White Paper** he 
would discover the figure of £22,400,000, based on a projection of 
prices over the financial year 1977-78; the last figure is the cash 
limit. Not all public expenditure can be treated in this way. As the 
P.A.C. indicate, demand-determined expenditure, such as social 
security payments or regional assistance, are not susceptible to this 
kind of control. Indeed, social security payments are linked to 
movements in prices and incomes ™ and as will become apparent 
below, the dominating characteristic of cash limits is that they do 
not respond to short term fluctuations in the rate of inflation. 

Whilst indicating that “ cash limits are not of course in any way 
a substitute for the basic decisions on expenditure programmes the 
Government has to take” ** the P.A.C. welcomed cash limits as 
a means of improving financial management and, especially, tauten- 
ing “* financial control throughout the spending departments.” Never- 
theless, the Committee appreciated that the innovation raises serious 
issues for parliamentary control and accountability. First, use of 
cash limits reduces the status and significance of the Estimates. To 
be sure, the automatic nature with which they have been approved 
suggests that the loss is not a great one, and yet as an indication of 
the limits of executive action the grant of supply demonstrates, albeit 
in a symbolic way, the constitutional supremacy of Parliament. The 
Committee noted that “ cash limits are a purely administrative 
system, designed and introduced by the Government, and do not 
have any specific Parliamentary sanction,” 1t and suggested that cash 
limits should be “ developed in the direction of a full cash budgetary 
control.” * The next step would be to assimilate the system into a 
revised form of Estimates, but Treasury witnesses indicated diff- 
culties with the scheme."* If the inflation calculator in cash limits 
was—-happy thought—over estimated, and that was incorporated 
into Estimates, then Parliament would have granted more supply 
than was necessary for departments to pursue their policies. In that 
case, new techniques like a negative Supplementary Estimate may 
be needed to claw money back. In any event, M.P.s would be 
expected to pass judgment on projected rates of inflation; a subject 
not without its expertise, and one offering happy opportunities for 
political differences. The Supply procedure might become awfully 
slow—and not necessarily accurate—but the P.A.C. are clearly right 
to encourage thought on the best methods for placing responsibility 
for cash allocation back in Parliament. 


10 Cmnd. 6440. 11 H.C. 274 of 1977-78, § 4. 
12 Social Security Act 1975, s. 125. 13 H.C, 274 of 1977-78, § 18. 
14 Ibid. § 19. 15 Ibid. § 21. 


na Ibid. Q. 450-4672. 
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Related to this point, and demonstrated by the British Council 
example above, is the startling complexity that the planning and 
control of public expenditure now presents, with three different price 
bases in the ring at once. As a member of the P.A.C. forlornly 
remarked," Estimates are “the only money that Parliament can 
make sense of.” One of the aims of the Plowden report was to build 
up an informed public opinion on public expenditure, and it was 
argued that “the best system and most up-to-date techniques will 
succeed only if public opinion is actively stimulated and enabled to 
take a balanced view of the alternative uses of national resources 
that are posed.” We have now reached a position where even the 
representatives of the public are confused by the different price 
levels and arcane jargon that underpin the debate. The Public 
Expenditure White Paper, conceived as the most important vehicle 
for the stimulation of public discussion, is now two processes removed 
from the actual cash spent on its policies.** Successive British 
Governments have never shown themselves over keen to promote 
the public awareness and critical faculty without which policy can 
alienate rather than involve, but a start could surely be made on 
rationalising the expenditure process. 

The Committee found that “it is apparent to us that taking into 
account the way in which prices have moved during 1976-77 in 
relation to the forecast on which the cash limits were based, there 
has been a squeeze on some elements of expenditure not only in 
cash but probably in some cases in real terms.” }* This raises further 
4mportant points of principle, for it will be appreciated that one 
man’s “ squeeze ” is another man’s “ good financial management ” 
and a third man’s “ cut ”—but before developing the point it is 
necessary to explain exactly why the squeeze happens. The reason 
is to be found in the method of calculation of cash limits. The 
Treasury have made clear ™ that the revaluation of figures to take 
account of inflation is m terms concomitant with Government pay 
policy and target movement of retail prices. If Government’s anti- 
inflation policy is optimistic then the underestimation of the inflation 
calculator m cash limits will produce a squeeze/cut, unless the limit 
is extended. The initial Government White Paper on the scheme 
made it clear that “ the limits will not normally be revised during the 
course of the year” ™ in the absence of policy changes, and that 
position was reaffirmed before the P.A.C. Treasury witnesses made 
clear °? that departments were urged to absorb unexpected increases 
in a different part of the same block, or perhaps by offsetting the 
rises against other blocks for which they were responsible.** Actual 


17 Ibid. Mr. Hordern at Q. 433. 

18 Although the 1977 Public Expenditure White Paper alluded to the role of cash 
Umits; Cmnd. 6721-I, § 19-22. 19 H.C. 274 of 1977-78, § 18. 

30 See e ¢ Appendtz 1 to H.C. 274 of 1977-78 

21 Cmnd. 6440, § 18. 

23 As had the Public Expenditure White Paper, Cmnd. 6721-1, § 21. 

43 H.C, 274 of 1977-78, Q. 491. 
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increases have been few and small, being limited to policy changes, 
difficulties caused by the rapid decline in the value of sterling in 
autumn 1976 and small adjustments due to teething troubles.* Quite 
explicitly, Treasury witnesses said “we deliberately designed the 
system so that it would squeeze, rather than let things through,” 
and “‘ once the cash limits are announced, they take primacy over 
the volumes,” ** but the P.A.C. do not develop the full significance 
of these remarks. In the Expenditure Committee (General Sub- 
Committee) more substantial disquiet was expressed at the possi 
bility—in times of unallowed-for inflation—of “ making a real cut 
without specifically announcing the fact, or indeed, announcing 
where its impact is.” ** The Chairman of the Sub-Committee put 
the constitutional position succinctly: “If you have a formalised 
cut... it is discussed in Parliament, sometimes to quite a con- 
siderable extent. If a relative change in the forecast rate of inflation 
is either causing a hidden increase in the real meaning of a cash 
limit, or a hidden reduction that is not so readily debatable or 
noticeable.” * The level of public expenditure is perceived to be of 
major importance not just by M.P.s, but by members of the public 
who consider themselves overburdened by taxation or who depend 
on public benefits for their well-being. It is quite mappropriate that 
significant changes in that level should take place as if by a piece 
of magic, comprehensible only to a closed set of initiates. 

The point is worth developing further. The efforts at financial 
management that a department is expected to go through before it 
can make a putative case for an increase have important conse, 
quences for parliamentary accountability. To put it shortly, depart- 
ments will be encouraged to juggle programmes within a cash block 
so that the limit is not broken, with a consequent readjustment of 
programme priorities.** Accountability devices must be developed 
to scrutinise such decisions.** It is facile to expect a traditional con- 
cept of ministerial responsibility to Parliament to achieve this given 
the secrecy of much departmental decision making, a relative decline 
in the anonymity of the civil service,’ managerial delegation and the 
“ hiving-off ” of areas of government expenditure to “ independent ”’ 
bodies.?! On the other hand, expenditure policy has a longer tradi 
tion of accountability to Parliamentary Committees than any other 
facet of the polity, and it is here that improvements must be 
sought. The P.A.C. received assurances from the Treasury that 


M Ibid. Q. 440-443. 25 Ibid. Q. 454. 

26 H.C. 718 of 1975-76, Q. 96. tT Ibid. Q. 121. 

28 See Bevan, Copeman and Elliott, The Public Expenditure White Paper: Does it 
Do its Job?, unpublished paper given to SS.R.C. Public Sector Study Group, 
February 1977, $ 26. 

20 Ibid. $$ 22-27. 

30 As, for Instance, on the Vehicle and General Affair. See H.C. 133, H.L. 80 of 
1971-72. 

31 As, for instance, DE ge TEE E Marae a 
Enterprise Board: and see Hague, Mackenzie and Barker, Public Policy and Private 
Interests: The Institutions of Compromise. 
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“ there is no question of withholding information that Parliament 
needs and that this committee needs” ™ and that “there will be 
publication of monitoring information.” ?* Most importantly, when 
accounting officers ** of departments are examined by the P.A.C. 
they will “ expect to answer questions about the way in which their 
general financial control and, in particular, the cash limit system is 
operating.” * All the same, the P.A.C. made a number of additional 
recommendations to ensure that they are able to keep pace with 
developments during the year. There is the possibility of an in-depth 
study of a particular case of management by the Comptroller and 
Auditor General,** and the Committee also recommended dividing 
the cash blocks so as to increase the precision and effectiveness of 
the control.*” Such a policy would no doubt help to catch any 
juggling that had unfortunate effects. Even so, the Committee felt 
forced to recommend that the Treasury *“‘ be ready, by the use of 
appropriate adjustments, to maintain the effectiveness of cash 
limits if movements in wages and salaries .. . should become less 
closely predictable than they were during the first year of opera- 
tion.” ** But this is a singularly cryptic remark. The “‘ effectiveness ” 
of cash limits is to do with controlling cash, not with ensuring that 
policies are carried out. It could be, therefore, that the Committee 
intend that in times of accelerating inflation, policies and/or man- 
power are cut rather than that cash is mcreased. That is a political 
judgment which should be the subject of political debate, not of 
administrative flat. 

. The Expenditure Committee also has an important role to play 
in ensuring accountability. In its report “ Policy Making in the 
Department of Education and Science ” ™ it was indicated that Sub- 
Committees would examine the expenditure plans of their “ client ” 
departments after publication of the Public Expenditure White Paper. 
If this was married to a scrutiny of the management of programme 
volumes within a cash block then we would be on the way to shedding 
light on some significant recesses of government. As always, some 
will argue that detailed scrutiny of civil servants in Committee is 
no substitute for calling a Minister to account on the floor of the 
House. Without wishing to take the discussion on to much wider 
territory, it may be noted that there has been a recent tendency 
by Committees to regard their natural constituency as including the 
public outside Westminster as well as M.P.s. This raises the possi- 
bility of a public debate bemg created—outside Westminster if 
necessary—that Ministers at some point must respond to. Much is 


82 H.C. 274 of 1977-78, Q. 480. 

33 

34 Normally Permanent Secretaries. 

35 H.C. 274 of 1977-78 Q. 480. 

36 Ibid. § 16. 

37 Ibid. § 20 (a). At the moment there are about 125 cash blocks, one of which 
covers the whole of the Ministry of Defence. 

38 Ibid. § 20 (c). 39 H.C. 621 of 1975-76. 
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bound to depend on the willingness and ability of the media to make 
intelligent use of the material that Committees feed them. 

The problems of accountability that are raised by a cash limit 
provoked squeeze are not limited to central government. Although 
it is not possible to cash limit local authority current expenditure, 
large proportions of capital expenditure are in cash blocks and, 
most significantly, the annual Rate Support Grant settlement is cash 
limited.*° The Government has said that because of their “ overall 
responsibility for economic management, they must be closely con- 
cerned with the aggregate of local authority expenditure,” “+ and 
although the proportion of centrally funded local expenditure is 
intended to decline marginally over the next few years,“ it may be 
that any consequent local autonomy on rating will be offset by cash 
limits with an underestimated inflation calculator. AS a result, the 
responsibility of local authorities to their electorates for services 
becomes problematical as the authorities may find themselves having 
responsibility without power. It would, however, be a mistake to 
stress this point, as the conventional wisdom on local authority 
expenditure is to view it, in all circumstances, as a responsibility 
shared between local and central government.** More interesting 
is that cash limits on Rate Support Grants raise possibilities for 
accountability through the courts. Local authorities are charged with 
a variety of public duties, and the pressure on their capacity to 
perform them that “tough” limits might bring could conceivably 
produce actions for breach of statutory duty or public law remedies. 

The constitutional difficulties that cash limits present should nq 
automatically indicate that the system does not have its virtues. One 
of the present Government’s major items of policy is to “ control” 
public expenditure, and there can be little doubt that cash limits 
and the new financial information system are helping to achieve that 
aim.‘ The Treasury indicated before the P.A.C. for example, that 
they are now able to watch more closely the extent to which spend- 
ing authorities have a spree at the end of each financial year.“ All 
the same, witnesses indicated that cash limits needed to be compli- 
mented by tight manpower policies in the public sector.“* And, as 
indicated above, the P.A.C. do not feel that the new system in any 
way absolves Government from taking decisions about either the 
total or allocation of public expenditure. One might have expected 
the report to add a further point; cash limits may prevent the waste 
of money, but they do nothing in themselves to establish value for 
money. Concentration on the input of cash may be valuable as an 





40 H.C. 274 of 1977-78, $ 5. 
41 See Cmnd. 6721-I, § 27. 
42 Ibid. Table 4. 
43 It is, at least, the Government’s wisdom. See the Green Paper, Local Govern- 
ment Finance, Cmnd. 6813. 
4 H.C. 274 of 1977-78, § 19, and see the White Paper Cash Limits 1976-77: 
Outturn. Cmmnd. 6902. 


Provisional 
45 Ibid. Q. 504-5. 48 Ibid. Q. 467-473. 
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exercise in holding the fort, but at some date m the near future 
one would wish to see the Government move towards providing the 
information from which policy output could be measured. This is 
not to raise up, once more, the false god of programme budgeting, 
but merely a plea for coherent statements of policy—especially in 
the Public Expenditure White Paper—against which eventual cost 
and achievements can be checked.*’ Straws in the wind suggest that 
the Treasury is starting to think along these lines, but, predictably, 
no plan has yet been made public. More depressing is the recent 
history of Programme Analysis and Review (P.A.R.), the process by 
which policies are subjected to detailed appraisal and costing so. as 
to provide guides to future action.“* In the Queen’s speech the Prime 
Minister said: “ When the Government make major policy studies, 
it will be our policy in future to publish as much as possible of the 
factual and analytical material which is used as the background to 
these studies. This will indicate material used in the programme 
analysis review unless . . . there is some good reason . . . to the 
contrary.” +° Less than six months later, in answer to a Parliamentary 
Question asking merely for a list, and completion dates, of reviews, 
the Chief Secretary of the Treasury replied that P.A.R. studies are 
“internal to the Government, and the reports are part of the con- 
fidential advice given by officials to Ministers. For this reason it 
has been the policy of successive Governments not to disclose or 
identify such views publicly.” *° So much for the spirit of open 
government. In its continued absence, a heavy load of ensuring 
yalue for money falls on the P.A.C. and Expenditure Committee.*** 

Cash limits are the best example yet of the extent to which the 
expenditure process has become located in administrative practices 
and institutions. P.E.S.C. itself is an example of that tendency, but 
at least the P.E.S.C. exercise leads to a report to Cabinet and, even- 
tually, to a White Paper and parliamentary debate. Cash limits and 
the financial information system are the products of fertile minds in 
the Treasury,"! and are largely untrammelled by legislative con- 
straints and the scrutiny of debate. Much the same could be said of 
the new Consultative Committee on Local Government Finance, 
where central government and the local authorities meet to discuss 
and co-operate on expenditure policy. There are more reasons than 
mere novelty for the suspicion with which some of these newcomers 
to constitutional arrangements have been greeted. In the case of 
cash limits the welcome has been particularly warm. They have been 
blamed for redundancies in local government and for poor services 


NN 

47 Ses Bevan, Copeman and Eliott, op. cit. § 36-61. 

48 See Heclo and Wilkdavsky, op. cit., Chap. 6 for a description of P.A.R. 

49 H.C.Deb., VoL 921, col. 25, Nov. 24, 1976. 

50 H.C.Deb., Vol. 930, coL 185, Apr. 22, 1977. 

508 Announcements made by Goremmment on August 4, 1977, indicate an intention 
to meet the spirit of the Queen's Speech. 

51 And, in the case of the information system, of the management consultants 
Arthur Anderson & Co. 
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at both national and local levels. They are suspected as an under- 
hand method of enforcing a pay policy in the public sector, and of 
encouraging spending authorities to make false economies in the 
short term for which they will have to pay mightily later. On a 
constitutional level, it can be argued that they confirm the pre- 
eminence of the Treasury among government departments, and 
perhaps attack the basis of parliamentary sovereignty. The essential 
point to make on this is that, even if there is no hard evidence that 
cash limits have had anything but a salutary effect on financial 
management, they are capable of disquieting results. They present a 
challenge that must be met by old and new forms of public scrutiny 
and accountability, for, as Treasury witnesses said to the P.A.C.: 
“We have no doubt at all that in rolling the cash limit system for- 
ward, we are setting up what will be a permanent feature of control 
of public expenditure. We have no doubt about that.” *? 


Mire ELLIOTT * 


52 H.C. 274 of 1977-78, Q. 454. 

* The author would hko to thank his colleagues in the Public Expenditure Group 
at the Untversity of Warwick, especially Gwyn Bevan, Harold Copeman and Rob 
ideas on the subject of this article, while accepting 


NOTES OF CASES 
INTERPRETATION, EUROPEAN-STYLE 


ADHERENCE to the European Communities, together with the increas- 
ing number of international conventions to which the United 
Kingdom is a party, has tempted our courts recently to flirt with conti- 
nental methods of interpretation. Our own methods have not given 
universal satisfaction: perhaps they should be modified in an 
attempt to harmonise our approach with that of other, and in 
particular, civilian, legal systems. 

This was one aspect of the problem which recently faced the 
Court of Appeal in James Buchanan & Co. Ltd. v. Babco Forwarding 
& Shipping (U.K.) Ltd., and which seems to merit a short note. 
` The defendants had contracted to transport whisky from the plain- 
tiffs’ Glasgow premises to Iran, but the whisky was stolen en route. 
In addition to the value of the whisky, the plaintiffs claimed from the 
defendants the sum of £30,000 in respect of excise duty for which 
they were liable. This claim was regulated, not by common law, but 
by an international convention of 1956, given statutory force for 
the U.K. by the Carriage of Goods by Road Act 1965. Art. 23, para. 
4 of the convention provided that: “‘. .. the carriage charges, 
customs duties and other charges incurred i in respect of the carriage 
of goods shall be refunded in full . . . but no further damages shall 
be payable.” The court had to decide whether the excise duty 
amounted to such a charge. Accordmg to Lord Denning M.R., if 
traditional English methods of interpretation were applicable, then 
it did not.’ 

But the court decided * not to apply the common law rules, and 
Lord Denning remarked *: “ We have for years tended to stick too 
Closely to the letter—to the literal interpretation of the words. We 
ought, in interpreting this convention, to adopt the European 
method.” 

This statement suggests that there is a single method of statutory 
interpretation common to European countries, and also utilised by 
the European Court, to whose practice Lord Denning was referring.* 
But it is not entirely correct to equate the approach of the European 
Court with that of municipal courts, nor can it be said that Euro- 
pean courts use only one method of statutory interpretation. Not 


1 For example, Bulmer (H. P.) Ltd. v. J. Bollinger [1974] Ch. 401: Black- 
Clawson International Ltd. v. Paplerwerke Waldhof- a ie A.G. [1975] 2 
W.L.R. 513; Fothergill v. Monarch Airlines Ltd., The Times, Mar. 

4 [1976] 2 W.L.R. 107. 

3 At p. 112; Roskil L.J. (at p. 118) was less decided. 

4 See pp. 112, 118, 120. 

5 Atp. 112. 

* At p. 112 Lord Denning states that his interpretation ts based on a paper by 
Judge Kutscher, President of the European Court, “ Methods of interpretation as 
scen by a judge at the Court of Justice,” Luxembourg, 1976. 7: 
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only are several methods utilised in the interpretation of domestic 
legislation, but different methods may be used in the interpretation 
of conventional treaties on the one hand and E.E.C. texts on the 
other. Factors which may influence the courts in their choice are, 
inter alia, the age of the statute; the availability of preparatory 
materials; the style of drafting; and the field of law involved—tax 
laws will not be interpreted, for example, in the same way as family 
law texts. Even the status of the deciding court may influence the 
method of interpretation chosen, while, in Europe, the influence of 
doctrine, or authoritative commentaries, must never be under-rated. 

It is often stated that, in Europe, four basic methods of interpre- 
tation exist.’ Of these, the “‘ literal ” or “‘ grammatical ” method is 
employed whenever the words of the statute are unambiguous and 
cover the fact situation adequately.* Other methods come into play 
either where an ambiguity arises, or where the legislative provisions 
seem to leave a gap in the law. The practice of codification has 
helped both to mould the rules of interpretation in continental coun- 
tries and to provide a solution in such situations, since the code is 
seen as a comprehensive statement of the law which encapsulates the 
aims and spirit of the legal system. In the words of those who 
drafted the German civil code’: “If no result can be reached 
through process of analogy, then a decision must be drawn from 
the spirit of the whole law considered as one system.” 

Thus a continental court faced with an apparently novel fact- 
situation might search the code for an analogous situation and apply 
an identical solution to its new facts. Or alternatively it might apply 
an argument a contrario very similar to that of Lord Reid in his 
analysis of the Occupiers’ Liability Act 1957, in Herrington’s case.'* 
Such reasoning is often called “‘ logical expansion.” 

The “‘ historical” approach permits the court to interpret laws 
or treaties with reference to travaux préparatoires to ascertain the 
intention of the legislature or, in the case of treaties, of the signa- 
tories. It is usually confined to modern texts. It might be used to 
buttress the logical method, e.g. by providing conclusive evidence 
that the legislature in passing the Occupiers’ Liability Act, 
consciously decided to exclude trespassers. + 

It must be stressed that all the above methods are aimed at 
implementing the intention of the legislature, and that this is the 


7T de Vries, Civil Law and the Anglo-American Lawyer (1976), p. 247; David, 
French Law: its Structure, Sources and Methodology (1972), p. 157. But Dumon, The 
Case-Law of the Court of Justice—A Critical Examination of the Methods of 
Interpretation (Luxembourg, 1976), points out that the methods described do not 
always tally: for this reason he prefers a more complex classification Hsting 11 
methods (at I-81 e.s). 8 Kutscher, I-17. 

® von Mehren’s translation cited Marsh, Interpretation in a National and Inter- 
natronal Context (1973), p. 66. 

1¢ [1972] 2 W.L.R. 537, S45. (Fallure by Parliament to include trespassers in the 
Occuplers’ LłabiHty Act seen as deliberate.) 

11 For an English example of use of travaux préparatoires, seo the Black- 
Clawson case (above), per Lord Diplock at p. 543. 
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primary aim of continental as well as English courts. But in the eyes 
of Lord Denning, the “ European method” means the “ schematic 
and teleological ” 1° method, which he defines ** to mean that: 


. . . the judges do not go by the literal meaning . . . or by 
the grammatical structure of the sentence. They go by the 
design or purpose which lies behind it. When they come upon a 
situation which is to their minds within the spirit—but not the 
letter—of the legislation, they solve the problem by looking at 
the design and purpose of the legislature—at the effect which 
it was sought to achieve. They then interpret the legislation so 
as to produce the desired effect. This means that they fill m 
gaps, quite unashamedly, without hesitation. They ask simply: 
what is the sensible way of dealing with this situation so as to 
give effect to the presumed purpose of the legislation? They 
lay down the law accordingly. If you study the decisions of the 
European Court, you will see that they do it every day. To our 
eyes—shortsighted by tradition—it is legislation pure and simple. 
But, to their eyes, it is fulfilling the true role of the courts. They 
are giving effect to what the legislature mtended, or may be 
presumed to have intended.” 


We have cited this passage at length because it is, with respect, 
misleading, both in its implication that the teleological approach is 
used ‘‘ every day,” ** and because it telescopes several situations. To 
take the second point first, there may be a “gap” in legislation, 
which can be filled by considering the design or purpose of the 
legislation. Here the norm chosen to fill the gap is founded, at least 
ifdirectly, on the legislation. But a second situation may exist in 
which the court modifies enacted statute either because circumstances 
have radically changed since enactment of the statute, or because 
the statute is so old that its literal application would create injustice.“ 
Yet a third situation exists when the judge creates new legal concepts 
never envisaged by the law.** 

In all these situations the judge acts undeniably as lawmaker—a 
fact acknowledged by Art. 1, para. 2 of the Swiss civil code which 
provides that: “ .. where no legal provision is applicable, the 
judge decides according to customary law, and, m the absence of a 
custom, according to the rules which he would establish if he had 


13 This term is borrowed from Kutscher, op. cit., although the latter considers 
the “schematic” and “ teleological” methods to be separate. It should also be 
stressod that the European Court, in contrast to national courts, favours the 
“comparative ” method of interpretation (Kutscher, I-23; Ehlermann, p. 5). Dumon, 
however (U-94), calls this “ more of a ‘means’ than a a For a wellkncen 
example, see the “ ERTA ” case, Case 23/70 [1971] CM.L.R. 356. 

13 At p. 112, 

14 See further below. 

18 For example, the development by French judges of Art. 1384 of the ciil code 
Se a aaa ae a ae a cit., 
p. 247. 

16 As, for example, the development of the principle of “abuse of rights” in 
French law. Lawson, Negligence in the Crvil Law (1950), p. 15. 


Sept. 1977] NOTES OF CASES 581 


to act as legislator.” This, too, has been called ‘“* teleological 
extension,” or, by one writer, “ open legal development.”’ >’ 

It is clear, then, that the teleological method covers a number of 
different situations which may be differently classified by different 
writers. Obviously the municipal courts must use this method 
sparingly if they are to avoid the reproach of “‘ naked usurpation 
of the legislative power.” 1! But different considerations apply ‘to 
the European Court. The institutions of the Communities are not 
those of a sovereign state, the difficulties inherent in the amend- 
ment process together with the absence of parliamentary scrutiny 
make judicial legislation less offensive.1* Furthermore, the Treaties 
have multilingual texts and are both general and imprecise, so that 
“ gaps” may frequently arise. In the case of the Treaties themselves, 
the absence of traveaux préparatoires rules out the historical 
method.?° Even so, it is probably still an exaggeration to say that 
the “ teleological ” method is used “ every day.” *™ 

Teleological mterpretation of mternational conventions by the 
municipal courts as Megaw L.J. has remarked,” actually increases 
the risk of divergent decisions, since the opinions of a number of 
judges in a variety of countries are certain to differ as to the real 
purpose of any given provision. They may even differ as to whether 
the provisions do leave a “‘ gap.” It is suggested, therefore, that a 
literal approach is more appropriate.** In the instant case the 
semantic approach of Lawton L.J. seems nearer to common law 
principles and yet more truly European. It must be permissible for 
a judge, faced with ambiguity m a multi-lingual text, to refer to 
other versions.** To hold otherwise would deny equality to the 
different languages of the Community, and increase the likelihood 
of conflicting decisions in the national courts.” Study of the French 


17 Larenz in The Role of Judicial Decisions and Doctrines: Authorities in Crit 
Law, ed. Danow (1975); Aekelof, “ Teleological Construction of Statutes,” 
Scandinavian Studies in Law, Vol. Il, p. 7. 

18 Dictum of Lord Simonds in Magor and St. Mellons R.D.C. v. Newport Corpn. 
[1952] A.C. 189, 191. 

1® Kutscher, ]-29-36, explains exactly why, in his view, the “ special nature” of 
the Community and of Community law necessitate a special approach to 
interpretation. 

20 See Damon, op. cit., II 95-101, for a clear account of the use of the historical 
method by the European Court. 

21 See the remarks of Lord Mackenrie-Stuart in The European Communines 
and the Rule of Law (1977), p. 77. For a striking recent example, see Defrenne 
v. Sabena, Caso 43/75 [1976] 2 C.M.L.R. 98; 1976 E.C.R. 455. 

23 Ulster-Swift Ltd. and Pig Marketing Board v. Taunton Meat Haulage and 
Fransen Transport [1977] 3 C.L. 401; 121 S.J. 169 (C.A). 

23 de Vries, op. cit., p. 261, states that the teleological approach fs never used 
by municipal courts in the case of treaties. In Fothergill v. Monarch Airlines (above), 
Kerr J. favoured a literal interpretation of the Warsaw convention on carriage by air 
on the ground that the “ordinary afr passenger” could have no access to the 
travaux préparatoires, hence ought not to be affected by them. 

24 Post Office v. Estuary Radio Ltd. [1968] 2 Q.B. 740, 760, per Diplock L.J. 

25 Kutscher (I-18) states that national courts tend “to adhere exclustvely to the 
version of the text in their own language,” and deplores this practice. Thirty or more 
conflicting decisions of various articles of this convention already exist. 
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text of the article in question rapidly convinced both Lawton and 
Roskill L.JJ. that the excise duty ought properly to be recoverable.** 
If the aim of the courts is, as Lord Denning insisted, to secure 
uniformity, then a grammatical approach may be inevitable. 
Teleology is clearly a last resort. 
VERA SACKS 
CAROL HARLOW. 


SOLUS Tres REVISITED 


Yer another case concerning solus ties in the petrol industry has 
been decided by the Court of Appeal. The case, Shell U.K. Lid. v. 
Lostock Garage Ltd., is worthy of note because of the divergent 
views of the court on both the restraint of trade doctrine, and 
the implication of terms into contracts. 

The defendants carry on the business of a petrol filling station 
in Northwich, Cheshire. The company is owned by a Mr. Clarke 
(who took over from his father). It is a small garage with four 
pumps and a repairs workshop, and it employs two men. The garage 
is open 81 hours a week.” As is common in petrol retailing the 
defendants entered into a solus tie agreement with Shell.* Things 
ran smoothly until 1975.4 In that year there was a price war as a 
consequence of the oil crisis. The defendants were in a vulnerable 
position. Within a two-mile radius there were four other garages. 
One was owned by Shell, another tied to Shell, and the other two 
were independents. Before the price war the prevailing price was 
75p a gallon. The independents dropped their price to 70p. The two 
other Shell garages did likewise. The unfortunate defendants, how- 
ever, were still being charged 68p a gallon by Shell. If the defendants 
reduced their price to 70p they would be selling at a loss. If they 
maintained their price at 75p they would be unable to sell sufficient 
petrol to earn a profit.” Not unnaturally the defendants wished to 
end the tie and obtain petrol from an alternative source. Indeed 
from January 29 to March 6, 1976, they obtained petrol from M. 


46 pp. 118, 121-122. For Lawton L.J., the French term “indemnité” has a 
legal 


English equtvalent “ seta aed akong Sake AN at 

1 [1977] 1 A BR. 481. 

2 Clause 5 of the solus tle agreement contained the standard provision that the 
“ buyers agreed to keep open for the sale of motor fuel at all reasonable times and 
to ensure that a proper and effective service is provided to the public.” 

3 See the MonopoHes Commisston’s ‘‘ Report on the Supply of Petrol to Retaflers 
tn the United Kingdom,” 1965 H.C.P. 264. 

4 The tle which was entered Into tn 1955 which originally was for a 20-year 
period. In 1966 following the decision of the House of Lords in Esso Petroleum Co. 
Ltd. v. Harper's Garage (Stourport) Lid. [1968] A.C. 269 the agreement was 
varied. The varied agreement enabled the defendants to terminate the agreement 
by giving 12 months’ notice at any time after the exptration of a perlod of five 
years from the date of fhe varied agreement. 

s Indeed on 28 Jan., 1976, they sold a mere 354 gallons compared with the pre 
Price-war average of 250 gallons a day. 
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Ltd. These cheap supplies enabled them to reduce their price to 
70p and their business started to pick up again. M. Ltd. stopped 
supplying, following the threat by Shell of an action for inducement 
to breach of contract. Thus the defendants had to rely on Shell 
again. 

In the course of the subsequent litigation a fact emerged which 
was to have a substantial bearing on the arguments before, and the 
decision of, the court. It emerged that the two other Shell garages 
had been able to reduce their prices because of the Shell “ support 
scheme.” Under this scheme Shell made up any losses suffered by 
the garages as a result of their reducing prices to meet competition.* 

Thus the stage was set for a legal battle between a small retailing 
outlet facing extinction, and a giant multinational company who 
wished to maintam their orderly solus tie network. The former 
claimed that the tie had gone altogether. The latter maintained that it 
remained in being throughout the whole period, and that they were 
entitled to an injunction and damages. 

Lord Denning M.R. based his decision on the restraint of trade 
doctrine, or more accurately on a variation of the doctrine as it 
had been previously understood. The one thing that is certain is that 
petrol solus ties are agreements in restraint of trade. The court 
must thus determine if the agreement is reasonable. Lord Denning 
M.R. accepted that in the general run of cases the courts consider 
the reasonableness at the time when the contract is made.’ Testing 
the agreement at the time it was varied in 1966 Lord Denning M.R. 
was satisfied that there was nothing unreasonable about the ti. 
Thus one would have expected that the restraint of trade doctrine 
could not have assisted the defendants. Not so was the surprising 
answer given by His Lordship. For centuries it appears that the 
courts have been taken in by a fallacious argument. Namely that a 
restraint of trade covenant is either valid or void ab initio.* On the 
contrary they are merely enforceable or unenforceable. To support 
his argument Lord Denning M.R. relied on the House of Lords deci- 
sion in Esso Petroleum Co. Ltd. v. Harper’s Garage (Stourport) Ltd.’ 


* The scheme only applied to garages that had suffered a loss of 40,000 gallons 
in 1975. It was not appHed to all Shell garages because they wished to avoid the 
Impact of the Price Code in the overall meantng of their business. The scheme 
ended in late April 1976. 

1 [1977] 1 AD E.R. 481 at 488. Kerr J. at first Instance stated that the authorities 
clearly show that the reasonableness or otherwise of an agreement in restraint of 
trade must be determined once and for all at the time when the agreement is 
concluded: at 493. (My italics) 

8 See Cheshire and Fifoot, Law of Contract (9th ed.) at p. 378. “In considering 
the issue of justification the court must scrutinize the restraint at the date when 
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Lord Denning M.R. suggests that Lord Reid made it clear that 
restraint of trade covenants were merely enforceable when the latter 
said “ One must always bear in mind that an agreement in restraint 
of trade is not generally unlawful if the parties choose to abide by 
it; it is only unenforceable if a party chooses not to abide by it.” 1° 

It is submitted that Lord Reid was directing his mind to a totally 
different issue and cannot be taken as giving support to Lord 
Denning’s argument. Indeed, if, as is commonly supposed, a restraint 
of trade covenant is either valid or void ab initio the agreement will 
still govern the relationship between the parties providing that neither 
party challenges its validity. This is all Lord Reid and the other 
members of the House can be taken as saying. Moreover in the Esso 
caso itself, their Lordships looked at the reasonableness of the agree- 
ment at the time it was entered into and did not suggest that there 
might be exceptions. None of their Lordships averted to the “‘ void ” 

r “unenforceable ” distinction because the former term is so well 
established that it goes without saying. 

Applying this new principle to the facts of the case Lord Denning 
M.R. considered that the contingency that Shell would subsidise 
neighbouring garages was so improbable and extravagant that it did 
not invalidate the tie when it was made. Nevertheless as the tie was 
found afterwards to operate unfairly and unreasonably the court 
would not enforce it. Was the tie unenforceable only for the short 
period the *“* support scheme ” was in operation, or did the tie dis- 
appear altogether? On this question Lord Denning M.R. was 
equivocal.** This equivocality illustrates the novelty and shortcomings 
of the restyled restraint of trade doctrine. Bridge L.J. exposed the 
major shortcomings. First the principle has limited value to the party 
in whose favour it is to operate. 


“Tf a situation arises in which justice requires that one party 
should be relieved of his contractual obligations because of the 
conduct of the other, it is of no practical assistance to him to 
tell him that he is free of the contract so long as the other 
party’s offending conduct continues, but that as soon as the 
other party chooses to desist, he will again be contractually 
bound. This leaves him in a kind of limbo in which he cannot 
predict whether or when the other parties will unilaterally decide 
to re-impose contractual obligations on him and makes it com- 
mercially impossible for him to plan and organise his affairs on 
a business like footing.” 1? 


Secondly, when is the covenantor to be permanently as opposed 
to temporarily free of the tie? Apparently, when the scheme con- 
tinues for a “substantial length of time” Bridge L.J. considered 


10 [1968] A.C. 269 at 297. 

11 [1977] 1 All BR. 481 at 490. “ To insist on the tle in these circumstances 
.. . Was most unfair and unreasonable. So much so that I think the court should 
decHne to enforce it. At any rate they should not enforce it so long as Shell operated 
their support scheme to the prejudice of Lostock.” 

13 At 493. 
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that this introduced a most unsatisfactory state of uncertainty into 
the law.” 

As the Court of Appeal disagreed about the utilisation of the 
restraint of trade doctrine they also held divergent views about the 
implications of terms into agreements. The disagreement arose partly 
from defects in the pleadings, but its root went deeper. 

Bridge L.J. recognised that it was not possible to imply a term 
that would inhibit any discrimination against the defendants.** At 
the other extreme not to imply a term stopping certain types of dis- 
crimination could lead to absurdity. Bridge L.J. gave the example of 
giving a much greater rebate to garages B and C the day after 
entering into a solus agreement with their nearest competitor, garage 
A." Could a term be implied in the present case which fell between 
the two extremes? Bridge L.J. recognised the “‘ extreme difficulty of 
defining appropriately the degree of discrimination which any implied 
term is to preclude.” ** Nevertheless, he favoured a pragmatic 
approach with judges deciding on its own facts on which side of 
the line each case fell. When the degree of discrimination is such 
as to render the defendants’ commercial operations impracticable it 
is prohibited. 

The advantage of Bridge L.J.’s approach is that once excessive 
discrimination is shown then the tie is ended and not merely sus- 
pended. However, he was in a minority because the other judges 
refused to imply a term to the effect that Shell should not abnormally 
discriminate. On this point Lord Denning’s judgment is particularly 
interesting because of his analysis of the House of Lords decisiqn 
in Liverpool City Council v. Irwin." Lord Denning M.R. could find 
two broad categories of implied terms. The first category includes all 
relationships of common occurrence. Here general considerations 
are relevant, and not the actual or presumed intention of the parties. 
Unless the law has already defined the obligation or extent of it one 
must look to see what is reasonable. The second category includes 
all other cases (in which category Lord Denning M.R. reluctantly 
included solus ties) and here one must apply the “ officious 
bystander” or “ business efficacy” test. In contrast to the first 
category a term will not be implied because it is reasonable. It will 
only be implied if it is necessary (which is a stringent test **) and, 

13 Ormrod L.J. thought that the power to suspend would alter the approach 
of the courts to restraint of trade covenants Ce nn a 


temporarily suspended when it was operating oppreestvely, man more covenants 
would pess the normal test at the time they were entered into ” (p. 492). 


him by suppHers are essentially tory and are in no way related to the 
costs of distribution ” (at 172) 
18 Ormrod L.J. (applying the “ officious ” test) agreed that a term 


could be implied that Shell would not deliberately or intentionally use the “tie” to 
injure the garage tn its petrol retailing bustness at 491. 

16 At 494, 

17 [1976] 2 AN E.R. 39; [1976] 2 W.L.R. 562. 

18 Ormrod L.J. [1977] 1 All E.R. 481 at 491. 
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moreover, can be formulated with a sufficient degree of precision. 
Lord Denning M.R. and Ormrod L.J. held a term forbidding 
abnormal discrimination could not be implied because it was neither 
necessary nor sufficiently precise. 

Possibly because of the novelty of his views on the restraint of 
trade doctrine Lord Denning M.R. gave an alternative ground for 
reaching the same result. On this ground he was supported by 
Ormrod L.J. They relied on the age-old doctrine of ‘‘ he who comes 
to equity must do equity.” Because Shell’s conduct was unfair to the 
defendant (albeit not in breach of contract) it would be unreasonable 
for them to insist on the maintenance of the tie. Thus a court of 
equity would not grant relief by way of an injunction for as 
long as Shell were operating their “ support scheme.” One difficulty 
of this approach is that the covenantor is again left in limbo. Its 
only merit is that it relieves the defendants temporarily from the 
tie (which is what all three judges wished to do) without artificially 
stretching existing concepts. 

What would have happened if the untied garages reduced their 
price to 70p a gallon and Shell had not discriminated between their 
garages? In order to cover their expenses, all the Shell garages 
would be forced to sell at 75p a gallon and so might have been 
operating at a loss if Shell would not (or could not) reduce their 
wholesale prices. Would the defendants have been bound by the tie? 

Kerr J. suggested (and Bridge L.J. agreed °) that “the advent 
of the VIP garage, together with the operations of the ICI and 
Esso garages, would probably in any event have put Lostock under 
gfeat pressure and perhaps have forced them into a loss-making 
situation. This would be a situation which they would have had 
to accept.” The other two members of the Court of Appeal seemed 
to agree. It is suggested that the need to show discrimination on 
the part of the covenantee greatly reduces the potential scope of 
the decision. 

Assume one adopts Bridge L.J.’s test (that a covenantor may 
escape from a tie if discrimination renders commercial operations 
impracticable). Why not take this a step further and hold that a tie 
is terminated (or suspended) if, because of changed economic condi- 
tions, a covenantor faces business ruin if he continues under the 
existing agreement? This would, of course, involve the courts in an 
examination of business and economic considerations which they 
have always been reluctant to undertake.** However this is inevitable 
(as the present decision illustrates) when dealing with the restraint 
of trade doctrine. It is surely only a matter of degree. However to 
the courts the degree of involvement is all important 7! and they are 


unlikely to take the further step suggested. Perre RUSSELL. 


19 At 495. 

320 See, for example, Stevens and Yamey, The Restrictive Practices Court. 

21 See e.g. Ungoed-Thomas J. in Texaco Lid. v. Mulberry Filling Station [1972] 
1 W.LR. 814. 
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JURISDICTION OF SHAREHOLDERS’ MEETINGS 


RECENTLY in the pages of this Review) the Editor dealt with the 
“ puzzling area of authority to initiate corporate litigation.” * This, 
of course, is merely one aspect of the jurisdictional interrelationship 
between shareholders and directors in the management of a com- 
pany’s affairs. Winthrop Investments Lid. v. Winns Lid.’ a 
recent decision from New South Wales, shows that this interrelation- 
ship causes puzzling difficulties in areas other than that of the use 
of the corporate name in litigation. The case involved the now 
familiar “ classic battle of tactics arising out of [a] take-over 
offer ” + made by Winthrop to the shareholders of Winns whereby 
the directors of Winns proposed to allot shares in return for property 
to a friendly third party and thereby effectively block the plaintiffi’s 
bid. This proposed allotment was endorsed by the Winns shareholders 
in general meeting, but the court held that the notice summoning 
the meeting was defective and therefore an injunction would issue 
to prevent the company from acting on it. The court, however, 
dealt with the shareholders’ jurisdiction to ratify such an act, an 
analysis which shows that this problem may be more complex than 
was hitherto thought. Before examining the issue a number of 
general points need to be made. 

First, where the board of directors is deadlocked or unable to 
act, the power of the board reverts to the shareholders in general 
meeting.* This doctrine applies not only where the board is legally 
unable to act, for example, it is inquorate, but also where in any 
sensible commercial sense it is unable to act as an effective manage- 
ment organ. In the words of Lord Hailsham in Alexander Ward 
and Co. Ltd. v. Samyang Navigation Co. Lid. the residual authority 
of the shareholders arises “in the absence of an effective board.” 7 
In this situation the shareholders are exercising an original juris- 
diction which the exigencies of business, and not the terms of the 
articles, vest in them.’ In particular, the shareholders are not ratify- 
ing or waiving any breach of duty by the directors. The significance 
of this is that where the doctrine operates “it [enables] the share- 
holders to make their own decision in place of a decision by the 
directors.” ° 

1 (1976) 39 M.L.R. 327. 2 Ibid. at 329. 

s [1975] 2 NS.W.L.R. 666. 

4 Ibid. at 670c. 

5 Citing in this context Kaye v. Croydon Tramways Co. [1898] 1 Ch. 358 at 
373; Re Dorman Long & Co. Ltd. [1934] Ch. 635 at 666. This, of course, confirms 
vara ris the so-called “tricky notice ” cases: soo Wedderburn [1957] CL.J. 

s Barron v. Potter [1914] 1 Ch. 895; Foster v. Foster [1916] 1 Ch. 532; Gower, 
Modern Company Law (rd eL) at pp. 136-137. 

Y [1975] 2 All E.R. 424 at 428 (HLL.). 

8 This would be so even if there were a general management clause along the 
lines of Article 80, Table A, to which, of course, the reasoning In Campbell v. Rofe 
[1933] A.C. 91 (P.C.) would apply. 

® Winthrop Investments Ltd. v. Winns Ltd., supra, note 3 at 682F. | 
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The operation of this residual authority principle is, however, a 
little hazy at the edges. Two problems cause difficulties. The first 
involves the question of what happens if directors wish to exercise 
their power to allot shares to block a take-over (assuming this is a 
breach of duty).?° Would the power of allotment in this situation 
revert to the shareholders in general meeting??? This was one of the 
points dealt with n Winthrop Investments Ltd. v. Winns Lid. and 
will be discussed in detail later. The second situation where the 
residual authority principle is unclear in its operation is in a situation 
like that in Quin & Axtens Lid. v. Salmon™ where the deadlock 
is caused by a specific power in the articles enabling a director to 
bring about this state of affairs. In this situation it has been suggested 
that the residual authority principle does not apply as the deadlock is 
“produced by the application of power secured by the articles,” 1 
This type of reasoning, however, may be difficult to apply, and may 
not be compatible with authority ™* if one accepts that quorum 
requirements at board level are designed to enable a director to stymy 
the company’s business by absenting himself from meetings. It may 
be that the Barron v. Potter principle will not apply where the board 
is deadlocked over a limited purpose, but otherwise the corporate 
management can effectively operate.’ This, of course, would mean 
that it would not apply in a situation like that in Quin & Axtens 
Ltd. v. Salmon. The shortcoming of this solution is that it could 
impair significantly a company’s effectiveness if the deadlock related 
to matters of commercial importance. However, a solution on these 
latter lines would be in keeping with the rationale underlying Barron 
v. Potter, namely, that as far as possible the law should ensure that 
companies possess an effective management organ. A principle, 
however, which gives way to a clearly expressed contrary intention 
in the articles. 

One other relatively uncontroversial rule has to be dealt with 
before examining the juridical nature of shareholder ratification of 
a collateral exercise of power by directors. Where directors act in 
an ultra vires manner then their acts can be ratifled by the share- 
holders, but if the shareholders wish to confer power on directors 
to act in this way in futuro then they must alter the articles of asso- 
ciation.** This limitation on the power of the shareholders to author- 


10 This, of course, involves the controversy surrounding T ata gabriela 
v. Millar (1973) 33 33 DLR. Gd) 288 (B.C.S8.C.) and, in particular, an 
incumbent board can entrench tts policy preferences. 

11 Gower, op. cit., at 137. 12 [1909] A.C. 442, 

13 Winthrop Investments Ltd. v. Winns Lid., supra, note 3 at 683D. 

14 See e.g. Barron v. Potter [1914] 1 Ch. 895 at 902, 

1s Cf. the situation with respect to shareholders’ meetings: Re H. R. Paul & Son 
Ltd. (1973) 118 S.J. 166. In Palmer’s Company Law (22nd ed.) Barron v. Potter and 
Foster v. Foster are narrowly confined to situations involving the appointment of 
directors (at 639). 

18 Grant V. Untted Kingdom Switchback Rallways Co. (1888) 40 Ch.D. 135 
(although often cited on this point, ft was a case where the directors could not act 
because they were interested in the transaction); Irvine v. The Union Bank of 
Austraita (1877) 2 App.Cas. 366. 
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ise in advance what they can ratify retrospectively has been criticised 
as being illogical." Also, it is not in keeping with the spirit of the 
cases which recognise the jurisdiction of the shareholders to ratify 
prospectively improper acts of directors. It has been suggested that 
“ members may authorize directors to do an act which is outside the 
directors’ own powers, but within the company’s powers, by passing 
an ordinary resolution either before or after the directors act... .” 1$ 
Arguably this would facilitate an alteration to the articles by simply 
majority vote. There is, however, a difference between appointing 
agents to exercise a specific mandate and abdicating or delegating 
authority over a given matter.’* Also, shareholders have to appoint 
someone to implement their will and it is difficult to see why this 
should not be the directors. 

This brings us to the specific issue in Winthrop Investments 
Lid. v. Winns Lid. which, as was stated above, involved an ante- 
cedent shareholder ratification of a collateral exercise by the direc- 
tors of their power to allot shares. In this situation it is arguable, 
on the one hand, that the board cannot act and therefore the power 
of allotment reverts to the shareholders in general meeting. On the 
other hand, it is arguable that all the shareholders are domg is “ to 
release the rights which the company would otherwise be able to 
assert to set aside the act impugned.” *° If the latter categorisation 
is correct then there is no question of an exercise of a residual 
authority by the shareholders as that doctrine, where it operates, 
“looks to an original decision by the general meeting, and not to a 
resolution approving a decision to be taken by the directors.” ? 
A majority of the court m Winthrop Investments Ltd. v. Winns 
Ltd. opted for the latter solution which means, of course, that the 
power of initiation on these matters will rest with the board. What 
this means also is that the collateral purposes doctrine deals 
primarily with the abuse of power by the directors and not with 
an improper usurpation of power by the board. In other words, the 
proper purposes doctrine does not operate as part of the terms on 
which a power is vested in the board ** so that, for example, a share- 
holder would find it difficult to argue that the collateral exercise of 
power by the directors constituted a breach of his contract with the 
company constituted by section 20 of the Companies Act 1948. It 
was argued in Winthrop Investments Ltd. v. Winns Lid. that the 
individual rights of the shareholders had been violated: “ [T]he 


17 Be ee en ed.) at 505. 

18 Tbid., op. cit. at 505—506 (Halics added) 

19 Cf. a similar problem with respect to directors’ discretionary powers: Thormby 
v. Goldberg (1964) 112 CL.R. 597; Gower, op. cit. at 525-526. 

2° Winthrop Investments Ltd. v. Winns Ltd., supra, note 3 at 68ls-¥, per 
Samuels J. A.; seo also Mahoney J. A. at 707c. 

21 Ibid. at 682F. 

a Eis ponn Teue oDe AA ie oe ne ee 
33 MLL.R. 700 at 703 on the nature of the collateral purposes doctrine. While the 
articles of association are of considerable importance in this regard, they are not 
disposittre. 
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individual right sought to be established was the right of a share- 
holder to have the directors’ power to bind the company to pay 
money and to allot shares exercised for the purposes of the company, 
and not for a collateral purpose.” ** Mahoney J.A. clearly doubted 
the existence of “‘ the right of individual shareholders to enforce... 
all of the articles of association of a company... .”** But this 
observation is in many ways irrelevant when one accepts that the 
collateral purposes doctrine, as was stated above, deals with an 
abuse of power and not strictly with a violation of the articles.™ 
The court did concede, however, that if there was a violation of a 
specific shareholder right then this would be enforceable.** 

One last point concerning the ratification of a collateral exer- 
cise of power by directors should be noted. Where the shareholders 
approve prospectively a collateral use of power by directors the 
question arises as to the effect of such a resolution. Does it bind 
the directors or do they have a discretion to ignore it? In Winthrop 
Investments Lid. v. Winns Lid. Glass J.A. considered that there 
was “no reason in principle why the general meeting may not bind 
the company by an expression of its will which the board has 
intentionally solicited.’??” Samuels J.A., however, considered that 
directors were at liberty to accept or reject the views of the share- 
holders as embodied im the resolution.** This is probably the better 
view. The power to initiate, which is vested in the board, implies 
the power to discontinue. Shareholder approval is only needed to 
render the directors’ breach of duty unimpeachable.”® 


s D. D. PRENTICE. 


CAVE CANEM 


Cummings v. Granger ' is the first reported decision on the new 
statutory form of scienter embodied in section 2 of the Animals Act.? 


D Supra, note 3 at 691A. 

™ Ibid, at 6924-2. 

35 Of more relevance to the scope of the general right of enforcement was the 
observation of Mahoney J.A. that it would be subject to the “internal manage- 
ment ” aspect of the rule in Foss v. Harbottle and Mozley v. Alston (at 692). Also, 
at a subsequent point Mahoney J.A. in commenting on the standing of a shareholder 
to have an invalid allotment set aside stated that the “ relationship between this and 
the ‘internal management’ aspect of the rule in Foss v. Harbottle may require 
consideration fn an appropriate case”: (ibid. at 697). Cf. the unsatisfactory treat- 
ment of this issue in Bamford v. Bamford [1970] Ch. 212 at 242 (C.A.). 

26 Grant v. John Grant and Sons Pty. Ltd. (1950) 82 CLR. 1; Galloway v. 
Hallé Concerts Society [1915] 2 Ch. 233. 

27 Supra, note 3 at 674c-p. 28 Ibid. at 6844 

29 Because a collateral oxerciso of power is merely a voldable act, tt means that 
H would be enforceable by a person dealing with the company who had no notice 
of the improper exercise of power: seo [1975] 2 N.S.W.L.R. 666 at 689; Charterbridge 
Corporation Ltd. v. Lloyds Bank Ltd. [1970] Ch. 62. 

1 [1975] 1 W.L.R. 1330, [1975] 2 All E.R. 1129, O'Connor J; reversed [1976] 3 
W.L.R. 842, [1977] 1 All E.R. 104, C.A., Denning M.R., Ormrod and Bridge LJ. 

2 See generally P. M. North, The Modern Law of Animals. Chap. 2: Carey 
Miller [1973] Jur.Rev, 61. 
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The plaintiff was savaged by the defendant’s Alsatian, on entering 
(as the trial judge found) premises where it was allowed to roam at 
night. It was not disputed that the dog served as an untrained guard 
dog. O’Connor J. held that the plaintiff succeeded m establishing a 
breach of duty under section 2 (2), and that the defence of trespass 
in section 5 (3) was not open to the defendant.? The Court of Appeal 
reversed the decision. While agreeing that there was a breach of 
section 2 (2) (though on rather different grounds), their Lordships 
rejected the restrictive view of the available defences taken by the 
court below. 

Section 2 (2) contains three requirements, of which the first two 
each have alternative limbs. First, the plaintiff must prove either 
(a) Q+ that the damage is of a kind which the animal, unless 
restrained, was likely to cause, or (a) (ii) that the damage (though 
impliedly not likely to be caused) would, if caused, be likely to be 
severe.’ The expert evidence was to the effect that Alsatians are 
normally quite docile, though nervous,* but that in the circumstances 
of this case (where the dog had no formal training, had a terr#tory 
to defend, and could sense that the person trying to pat it was fright- 
ened of it) it was likely to leap up and bite.” O’Connor J. held that 
the plaintiff had satisfied both alternatives.* The issue was not dis- 
cussed in the Court of Appeal, though Lord Denning clearly con- 
sidered (a) Gi) alone to be relevant.’ In this, it is submitted, he was 
certainly correct. The structure of the section is such that the par- 
ticular circumstances of the damage are relevant only to the deter- 
mination of the animal’s characteristics under section 2 (2) (b). On 
this basis, the relevant fact in relation to section 2 (2) (a) was that 
the animal was normally docile. The precise construction of sections 
2 (2) (a) and (b) will no doubt be a source of some difficulty. But 
from the fact that the two sub-subsections are separate and mdepen- 
dent requirements, it must be deduced that section 2 (2) (b) is not to 
be regarded as providing an evidentiary test of section 2 (2) (a). 
Rather, the characteristics in section 2 (2) (b) must be shown to be 
the cause of the likelihood in section 2 (2) (a), and the likelihood in 
section 2 (2) (a) must be shown by evidence other than that estab- 
lishing the nature of the characteristics. This is logical in so far as a 
state of affairs may be proved to exist by evidence other than that 
pointing to its cause. But whether such a distinction will commend 
itself in practice may be doubted. 

The second requirement under section 2 (2) is that the likelihood, 
whether (a) (i) or (a) Gi), be due to characteristics of the animal which 

3 The damages were, however, reduced on the ground of contributory negligence, 
in accordance with s. 10 of the Act: [1975] 1 WLR. 1337B-F. 

4 The Roman numerals are here added for convenience of discussion. 

5 The classical case of (a) (i) is that of the tame circus elephant “Buln” 
(which would now fall under 3. 2 (1) of the 1971 Act) in Behrens v. Bertram Mills 
Circus Ltd. [1957] 2 Q.B. 1. 

¢ [1975] 1 WLR. 1333B-C. T [1976] 3 W.L.R. 845C-E. 
s [1975] 1 WLR, 1335F. 

» [1976] 3 W.L.R. 846C. 
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are either * (b) (i) not normally found in animals of the same species 
or (b) Gi) not normally so found except at particular times or in 
particular circumstances, The characteristics of the dog were shortness 
of temper, attributable to maltreatment by a previous owner, and a 
special aversion to coloured people.!° O’Connor J. found that the 
species Alsatian’? was not naturally vicious, and concluded that 
section 2 (2) (b) was satisfied. In so deciding, he failed to distinguish 
Clearly between (b) G) and (b) (ii).?? If his ratio was the former, based 
for example on the view that racial prejudice is not normally found 
in Alsatians even at particular times or in particular circumstances, '* 
the case would be of little assistance in determining the general ques- 
tion of the civil liability of the keepers of guard dogs. Fortunately, 
however, the Court of Appeal put less weight on the individual 
peculiarities of the dog m question. Indeed, Lord Denning concluded 
that “this Alsatian was just a typical guard dog,” ** and proceeded 
to hold that the normal characteristics of guard dogs constituted 


a particular circumstance which gives the dog characteristics not 
normally found in the species Alsatian! Whether the same conclu- 
sion will hold if the guard dog is tramed or is accompanied by a 
handler, or where it attacks while not guarding territory, remains to 
be seen. It may, however, be noted that in South Africa, where the 


© 
19% [1975] 1 W.L.R. 1332C-F. 
11 According to s. 11 “ species ” inciudes and variety, words which, 


13 [1975] 1 W.L.R. 133B-C. 

18 At [1975] 1 W.L.R. 1335H he conchided, after quoting the whole of s. 2 (2) 
(b), that “the characteristics of ferocity in this dog are not normally fonnd in 
Alsatians, LJ. 


15 [1976] 3 WLR. 845G. Cf. Ormrod LJ. at 848F-H, Bridge 
18 [1976] 3 WLR. 346C-D (Lord Denning M.R), 849A (Omod LJ.), 850D-F 
(Bridge LJ.). 

17 Via Baron Alderson in Jackson v. Smdthson (1846) 15 M. & W. 563 at 565, 
153 E.R. 973 at 974. Bot the iæuo continued to be debated. See 


<b 


ing also the tlons of the new statutory f In fact, the phrase “ not 

y found” was not in the Law Commission's draft bill, bot was added to 
protect the owner from: Hability resulting from normal ects, such as a large dog 
knocking small children, or a stray cat causing a car to swerve. Seo L., C. 
Hailsham, H.L. Deb. Vol. 312 Col 197, October 29, 1970. But in thus protecting the 
DOB Coe Ts oe ee ew Pierro Y E Ds and 


: 
i 


A.D ; 
On an attack), Parliament created a danger that the new statutory Habiltty 
extend to many cases of plainly aggressivo animal behaviour. 


Sept. 1977] NOTES OF CASES 593 


pauperie is brought should have acted contra naturam™ has been 
received,” no great difficulty has been encountered from the sugges- 
tion that Dobermann Pinschers and the like are only doing their thing 
when they attack strangers.” 

The final requirement, section 2 (2) (c), is that the keeper should 
have known the characteristics specified in section 2 (2) (b). Neither 
O’Connor J. nor the appellate bench found any difficulty on this 
score,”* even though, as Ormrod L.J. noted, there was no evidence 
of the dog’s having snared at anybody or jumped up at the fence 
during the night or anything of that sort.** But it would be rash to 
sec in this confirmation of the view?’ that the meaning of know- 
ledge under section 2 (2) (c) is the same as for liabilty under the 
sclenter action **; the Court of Appeal’s readiness to assume know- 
ledgo against the defendant was immaterial given its decision to 
allow the defendant’s appeal on the grounds of section 5. Neverthe- 
less, close inspection of section 2 (2) reveals that the plaintiff need 
only show that the defendant knew the animal had certain charac- 
teristics; he need not show that the defendant appreciated the likeli- 
hood of damage, or, if he appreciated the likelihood of damage and 
knew of the characteristics, that he knew that the likelihood was due 
to those characteristics, or that the characteristics were in fact 
abnormal. The statutory requirement is indeed consistent with the 
principle of scienter rather than negligence. 

The grounds of reversal by the Court of Appeal present far fewer 
difficulties in law than the conclusions which were affirmed. Though 
holding that the plaintiff was a trespasser,“ O’Connor J. rejected 
the defence under section 5 (3),?* on the grounds that it was unreason- 

18 Digest 9.1.1.7; Institutes 4.9 pr. 

18 O'Callaghan v. Chaplin, 1927 A.D. 310. See also R. G. McKerron, The Law 
of Delict (Tth ed.), pp. 252-253, and esp. Hunt (1962) 79 S.ALJ. 327. 

30 Watson v. Absche, 1931 T.P.D. 499; Nicholson v. Morrow, 1942 T.P.D. 315; 


Velera v. van Rensberg, 1953 (3) S.A. 647 (T.P.D.}—a lne of cases whero the 
claim of the victim of a guard dog was contested on the grounds of trespass, the 
In 


more recently, 
In v. Portwood, 1970 (1) S.A. 144 (R), the trial 
t a guard dog which bit a rescuer who tried to disentangle it from 
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25 The result of an fl-advised concession on the plaintiffs behalf. The 
evidence was that she was outside the yard when the attack took place, but her 
story was rejected by she was probably a licenses: [1975] 


of this Act for any damage caused by an 
kept on any promises or structure to a person trespassing there, if it is 


property) that keeping it there for that purpose was not unreasonable.” It is for the 
endant to prove that his use of the animal is reasonable: [1975] 1 W.L.R. 1337B. 
For criticlem of the terms of the defence, see H.C.Deb., Vol. 886, col. 845, 
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able to keep the dog loose in the yard by night “to protect a lot of 
old broken-down scrap motor cars.” °?! The Court of Appeal took a 
morfe sanguine view ofthe economic and social realities,** and held 
that the defence was available. But two members of the court sug-' 
gested that where trespassers were injured by guard dogs after the 
coming into force of the Guard Dogs Act 1975, conduct by the defend- 
ant .which.would be criminal under that Act (such as allowing a 
guard dog, as here,.to roam loose without a handler) ** would be 
regarded as ‘‘ unreasonable” for the purposes of section. 5 (3).?° 
Criminal liability under the Guard Dogs Act is, in fact, far more 
extensive than the existing civil liabilities: it depends on proof neither 
of damage or injury nor of special characteristics of the animal’: 
known to the user. And there is no indication that failure of reason- 
able control, as for example where a dog. slips a defective but 
apparently sound collar, would be a defence. 

The defendant in Cummings v. Granger submitted also that the 
trial judge, having found that.the plaintiff was a trespasser, ought 
to have concluded that she had voluntarily accepted the risk.” Some- 
what surprisingly, their Lordships unanimously allowed the appeal 
on this ground too.*? Ormrod L.J., in’particular, stressed that the 
defence under section 5 (2) was not to be equated with volenti. Sec- 
tiot S’provided defences to a strict liability, not a fault liability situa- 
tion; accordingly, they were not to be whittled away. The 
jurisprudeéntiail analysis of scienter liability and its statutory reincar- 
nation is beyond the scope of this note. But the clear differentiation 

ithe two forms of liability here contrasted by Ormrod L.J., 
and recognised also by the Master of the Rolls, has been slightly 
obscured by a Court of Appeal decision less than a month later, _ 

' In Losner-v. ‘Barnett ** the plaintiff sued both in negligence and 
under section 2 (2) of the Animals Act for bites received from the 
defendants’ .dogs -on three separate occasions. The. county ` court 
judge held the defendants both negligent and liable-under section 2 
(2) for the second and third. bites, but not liable at all m respect of 
the first. The plaintiff- appealed -against the decision regarding the 
first attack,** and conducted his'case without benefit of counsel. That 


37 [1975]4 W.L-R. 1336H-1337A.- i 

28 [1976] 3 “W.L.R.° 846-84 7A (Lord ‘Denning MR), 849C-F (Ormrod | LJ.), 
851B-—G (Bridge LJ. >` 

a% Guard Dogs Act 1975, s. 1 (1). ` 

'3¢'Lord Denning af [1976] 3 W.L.R: 847E-G; Bridge: ‘LI. at 830H-851A. 

bi A defence ynder the Animals Act 1971, t 5 (2). 

‘33 [1976] 3 WLR. 847A-B (Lord Denning M.R.), 849F-850A (Ormrod ny 
851852 (Bridge LJ.). 

"33 [1976] 3 W.L.R. 849B. 

, M [1976] 3.W.L.R. 845G-H: F 

al Coue of Appeal. Cani (Sisphenson and Bade LIT: June 18, 1976, unre- 
ported. Tho remarks that follow-are based on a copy of the Bar Library transcript. 
36 He algo appealed ‘for damages in excese of the £150 awarded in respect cf the 
second and third 'incikdents, and for special costs.: These aspects of the case need 
not concern us. E 
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he was not legally represented should perhaps be taken into account 

Maen tne rere ere ’s statement of 

principle: 

“ “He (the plaintiff), of course, i that he could only 
succeed in his action in respect of bites which were made by 
dogs that were known to have this propensity. He had to 
establish, as we lawyers ‘put it, scienter, in relation to the claim 
in negligence as well as in relation to the statutory claim. 
Therefore, the most material consideration for the judge at 
each stage was: Did the defendant know that the dogs were 
likely to behave in this way? ” 


If scienter does in fact mean no more than foresight, however ob- 
tained, of the likelihood of aggressive behaviour, then the learned 
Lord Justice’s conflation of scienter and negligence may perhaps be 
justified. But such a conflation runs counter to both authority * and 
the drafting of section 2 (2) of the 1971 Act, though not without 
respectable antecedents.** Despite the statutory reformulation in 
1971, the principal differences between negligence and -“‘ know- 
ledge ” liability remain, pace Cairns L.J., that in the former con- 
structive knowledge (foreseeability as against foresight) is sufficient 
but in addition breach of duty must be proved, while in the latter 
knowledge must be actual or imputed (in one of the limited forms 
allowed by section 2 (2) (c)) and may not be constructive,®® but, be- 
yond that, fault is not relevant.“ Of course, such evidence as would 
establish knowledge under section 2 (2) (c) is likely to establish a 
duty of care in negligence, but the sufficiency of such evidence does 
not imply, as Cairns L.J. suggests, its necessity. 

Before the Bill which ultimately became the Guard Dogs Act was 
introduced, an interdepartmental working party had already been 
established “‘ to examine the law, custom and practice relating to the 


37 Fardon v. Harcourt-Rivington (1932) 48 T.L.R. 215; Draper v. Hodder [1972] 


39 Willams, Liability for Animals, pp. 289-292, 305-306; North, The Modern 


ts Whatever the position at common law, there. is no defence of inevitable 
accident under the Act. 
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control of dogs.” The main recommendations of its report “1 con- 
cern the extension of existing dog warden schemes, the impounding 
and disposal of stray dogs, and licensing. It suggests (though not 
expressis verbis) that existing civil and criminal liability is insufficient 
to meet the dog problem where—if one may so put it—it bites. 

The problem of strays is regarded by the report not merely as 
environmental, but as a major element in almost all aspects of the 
dog problem (2.4), including attacks on people and livestock (3.5). 
Surprisingly, however, its review of the present law fails to take 
account of the keeper’s civil liabilities under the Animals Act 1971, 
which (i) retains (s. 3) a very ancient “ (though for centuries sub- 
merged “*) form of strict liability for sheep-worrying, in which fore- 
knowledge of vice need not be proved; and (ii) includes abandoned 
strays within the new statutory form of scienter by enacting (s. 6 (3) ) 
that any “‘ keeper ” retains his status as such, despite ceasing to be 
owner or possessor of the animal, until such time as another person “ 
steps into his shoes. The problem of the quondam dominus *5 is thus 


avoided, 
BERNARD S. JACKSON 


ARTICLES FOR USE IN THE COURSE OF A CHEAT 


By section 25 (1) of the Theft Act 1968, it is an offence for a person 
to have with him, when not at his place of abode, any article for 
use in the course of or in connection with any burglary, theft or 





41 Department of the Environment, Report of the Working Party on Dogs, 
August 1976, The report provoked a third leader from The Times, August 6, 1976, 
and some bemused correspondence in the weeks that followed. 


jor Animals, p. 273, n. 1, observes that the attribution of this dictum to Candish 
J. puts it after 1371, rather than the Y.B. date of 1333. 

43 As a result of Dyer, f. 29a, no. 195, for which, see Willams, 278, and further 
at 283-284. But Cowell in 1605, Institutiones luris Anglicani, TV.9.2, still took the 


nisi dominus canem prius mordacem esse noverit aut eum incttavertt. Au- 
was restored to this view by (1865) 28 & 29 Vict. c. 60, after the isuse had 
highlighted by a Scottish appeal to the House of Lords, Fleeming v. Orr, 2 

an attempt had been made to resolve it for Scotland in (1863) 
c, 100. For the history in Scotland, see further Jackson, 1977 Jur. 


44 Other than someone (such as a dog warden) who takes possession of the 
animal to prevent it from causing damage or to restore it to its owner—. 6 (4). 

45 Digest 9.1.1.10; Institutes 4.9. pr. It appears that some of the institutions of 
Roman law still commend themselves to the modern mind. Under the Dogs Act 
1871, s. 2, magistrates’ courts may impose what are now called ‘‘ restraining orders ” 
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cheat. According to section 25 (5), “cheat” means an offence of 
obtaining property by deception contrary to section 15 of the Act.’ 

_ In the Report on Theft and Related Offences,’ the Criminal Law 
Revision Committee gave examples of articles intended to be covered 
by section 25. Specifically mentioned were “firearms and other 
offensive weapons... any articles for the purpose of concealmg 
identity (for example, masks, rubber gloves and false car number- 
plates) . . . and confidence tricksters’ outfits.”’? In the light of 
experience, perhaps the Committee could have been a little more 
Imaginative in rts choice of examples, for it is now clear that two 
loaves of sliced bread and a bag of tomatoes can also be articles 
“for use in the course of or in connection with any... cheat.” 

In R. v. Rashid* the facts were that the appellant worked as a 
steward for British Rail. He was supposed to devote his time to selling 
his employer’s sandwiches (tomato, of course) to passengers on the 
Euston to Glasgow line. Instead, Rashid had an idea. He would make 
his own tomato sandwiches, sell them as British Rail’s, and pocket 
the proceeds. Unfortunately for him, Mr. Rashid, clutching a bag of 
tomatoes, was caught red-handed (so to speak) as he was about to 
board the train at Euston and execute his plan. 

Could he be prosecuted for any crime? At the time he was appre- 
hended, no offence under section 15 had been committed, nor had 
there been an attempt, for Rashid had not done any act sufficiently 
proximate to the commission of the full offence. Accordingly, the 
prosecution fell back on the preparatory offence under section 25, 
and Rashid was convicted after the trial judge had directed the jury 
that it must be satisfied that he intended, by his dishonest conduct, 
to perpetrate a fraud on his employer. 

On appeal, the Court of Appeal held that the judge had not 
directed the jurors’ minds to the right issue. The real question was 
whether Rashid intended to use the bread and tomatoes to obtain 
money from the passengers by deception. That depended on whether 
he meant to pass off his own sandwiches as British Rail’s, believing 
that passengers would not have bought them if they had known the 
truth. Bridge L.J. stated: 


“ At the very least what would jaye been necessary would 
have been a direction to the effect that the offence intended 
to be committed would have been the obtaining of property 
by deception from the passenger and that a necessary element 
in the defendant’s mens rea on which the jury would have 
to be satisfied would be that he believed the passenger, if he 
knew that the sandwich offered him was made with bread and 


ing 10 years. 
2 Criminal Law Revision Committee, Eighth Report, Theft and Related Offences, 


4 [1977] 1 W.L.R. 298. 
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tomatoes belonging to the -defendant ‘and not belonging: to 
-British Rail, would have declined to purchase.” § . 


Quashing the conviction; the court clearly felt that the prosecution 
would ‘have’ had considerable ‘difficulty in’ persuading a ‘properly 
directed jury that this was the appellant’s state of mind. ` 

‘In reaching this conclusion, the court considered whether the 
‘appellant could have been convicted of'an offence under section 15 
if he had executed his plan and sold a sandwich to one of the passen- 
gers. Bridge L.J. was of the opinion that in those circumstances the 
representation made to the passenger would have been that the in- 
gredients in the sandwich were British Rail’s and not Rashid’s. Of 
course, that representation would have been false, but the stumbling 
block to a successful prosecution would have been to show. that this 
representation induced the passenger to buy the sandwich. After all, 
the court opined, it would probably have made no difference to him 
whether the bread and tomatoes belonged to British Rail or anyone 
else. Indeed, Bridge L.J. even had the temerity to suggest that the 
passenger might have been happier with Mr. Rashid’s product: 

“ Who knows but the steward’s sandwiches might have been fresher 
than British Rail’s? ” * 

No doubt there is some truth in this, but it must be remembered 
(as the House of Lords has recently reminded us in Metropolitan 
Police Commissioner v. Charles") that a trial court is concerned 
with the totality of the defendant’s false representations. In this case, 
if Rashid had sold a sandwich to one of the passengers, he would 
Certainly have represented that its ingredients belonged to British 
Rail. He might also have represented that he was acting in the proper 
course of his employment, and not simply making some extra money 
for himself “on the side.” Moreover, though it might have been 
difficult to prove that the passenger cared a jot who owned the in- 
gredients used in making -the sandwich, it might not have been so 
difficult to adduce evidence showing that he would not have bought it 
if he had known that he was assisting in Rashid’s unquestionably 
dishonest plan. 

There is a close parallel between this case e and an earlier decision 
of the Court of Appeal in R. v. Laverty.* There, the appellant, who 
had been: in possession of a stolen car, changed its number-plates 
and sold it to the victim. Unhappily for the prosecution, the decep- 
tion on to which it latched was that the number-plates were not the 
ones under which the car was in fact registered. The conviction of 
obtaining the price by deception was quashed because it had not been 
proved that this deception had induced the buyer to part with his 
money. But if the deception alleged in the mdictment had been that 


5 Ibid. at pp. 301-302. 
¢ Ibid. at p. 300. 

7 [1977] A.C. 177. 

e [1970] 3 Al E.R 432, 
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the appellant falsely represented the car to be. his own: the prosecu- 
tion would have been on safer ground. A purchaser is Clearly in- 
terested to know that-the vendor has a right to sell the property, and, 
in most.cases, will not enter the transaction if he’knows otherwise. - 

To clinch a prosécution under section 15, the prosecutor must 
allege a deception about which he can prove.two things. First; he 
must show that it induced the victim to part with his property. 
Secondly, he must prove that the defendant believed the deception 
would induce the victim_into parting with it, or was reckless in that 
regard. Of course, where an attempt is charged, or some act prepara- 
tory to the commission of the full offence (viz the conduct pro- 
hibited by section 25), it will not be necessary to prove the first of 
these, but it will still be necessary to show that the defendant 
intended to commit the full offence. That is, it will be necessary to 
show that he believed the deception would induce the victim to part 
with his property. On this point, it is worth reiterating that the pro~ 
secution and the trial court are concerned with all the false represen- 
tations made by the defendant. In Rashid, the prosecution might 
well have succeeded if it had proved that-the appellant believed that 
at least certain passengers would not have bought his sandwiches if 
they- had known they were assisting him to break his contract of 
employment as a British Rail steward. On the facts, however, that 
might have been a difficult burden:to discharge. ; 


G. SYROTA 


Mrs. WALES’ Dowry 
Wuere A contracts with B on the strength of a representation made 
to him by B, and that representation was false at the time when A 
relied upon it, it is usually open to A to seek the equitable remedy 
of the rescission of that contract. It may be conjectured that in the 
distant past the courts, when considering rescission, were fiot con- 
cerned. with the nature of the subject-matter of a representation 
save to the extent that it was false, fraudulent or material to the 
inducement of °A to enter the contract *; but in the nineteenth 
century the courts were invited to refuse rescission on the ground 
that B’s representation was not a statement of existing fact, but 
was instead a statement of law,? of opinion ® or of B’s future inten-’ 
tion. So far as concerned the representee, such distinctions were 
of ‘no more than metaphysical significance. After all, the f 
deceived was equally deceived by untrue statements whether they be 
of fact, intention, law or. opinion, and his ‘loss: would be-as real in 
each case: The courts, while recognising that there was a difference 


1 See e.g. Edwards v. McLeay (1815) Coop. 308, when it was not argued that 
a representation as to Utle was a representation of law. : ay 
2 Lewis v. Jones (1825) 4 B. & C. 506. 
3 Ingram Y. Thorp (1847) 7 Ha. 67. 0 n : 
4 Jorden v. Money (1854) 5 H.L.C. 185. eee ES a 
$ 
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in fact between the various categories of representation, gave little 
legal effect to it, and remained in most cases a jealous guardian of 
the plaintiff’s remedy. Representations of law were treated as repre- 
sentation of existing fact in a preponderant majority of cases *; and 
while representations of mere opinion, ceteris paribus, would not give 
rise to rescission,* statements of future intention were clearly treated 
as statements of existing fact. Bowen L.J. in the well-known deceit 
case of Edgington v. Fitzmaurice," said: 


“There must be a misstatement of an existing fact: but the 
state of a man’s mind is as much a fact as the state of his 
digestion. It is true that it is difficult to prove what the state 
of a man’s mind at a icular time is, but if it can be ascer- 
tained it is as much a fact as anything else. A misrepresentation 
as to the state of a man’s mind is, therefore, a misstatement of 
fact.” 


Several years before Bowen L.J.’s words were spoken, the principle 
he laid down had in fact been applied by Fry J. in a case involving 
rescission for misrepresentation, Davies v. London & Provincial 
Maritime Insurance Co.* The plaintiff was a friend of E, an agent 
of the defendant company. The company suspected that E had 
committed certain felonies against it, and decided to have him 
prosecuted. The plaintiff, hoping to save E from the ignominy of 
arrest, negotiated to deposit with the defendant a large sum of 
money by way of security for the losses which E had inflicted upon 
the latter. Before the negotiations were completed the defendant 
was told that E had not in fact committed any felonies at all; on 
hearing this, it was decided not to go ahead with the prosecution. 
This change of intention was not communicated to the plaintiff, 
who subsequently deposited the money. When he heard what had 
happened he sought to rescind the agreement on the ground of, inter 
alia, the defendant’s misrepresentation as to its future intention. 
Granting the plaintiff’s relief, Fry J. found that the plaintiff’s pay- 
ment of the money had been induced by “. . . the belief that the 
company had a probable cause for prosecution; by the belief that, as 
a matter of fact, they did intend to prosecute *; by the belief that the 
police were instructed to arrest Evans.” +° 

Whether this is good law today may be questioned in view of 
the treatment of Davies’ case by Tudor Evans J. in Wales ~v. 
Wadham," before the Family Division. The facts were as follows: 
Mrs. Wales petitioned for a divorce, on the breakdown of her long- 
standing marriage. She and Mr. Wales agreed upon the terms of 


5 See e.g. West London Commercial Bank v. Kitson (1884) 13 Q.B.D. 360, 
Eaglesfield v. Lord Londonderry (1876) 4 CLD. 693. 

$ Bisset v. Wilkanson [1927] A.C, 177. 

7 (1885) 29 Ch D. 459 at 485. 

2 (1878) 8 Ch.D. 469. 

® Italics added. 


1¢@ Note 8, supra, at 476. 
11 [1977] 1 WLR. 199. 
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generous provision which she would take in full settlement of 
her claim against him. Mr. Wales knew that his wife was opposed 
on religious grounds to remarriage, for she had told him so in the 
past; but Mrs. Wales did indeed later form the intention of marrying 
Mr. Wadham, and did so shortly after her divorce decree was made 
absolute. When Mr. Wales discovered this he sought to rescind the 
agreement on the ground, inter alia, that he had been induced to 
agree upon its terms by his former wife’s false representations that 
she did not believe in remarriage and consequently did not intend to 
enter any future matrimonial relationship. One of the grounds upon 
which Tudor Evans J. rejected this submission was that since Mrs. 
Wales’ representation was not a representation of existing fact, but 
merely conveyed her then current intention, it could not give rise to 
a remedy of rescission. 

On the face of it, the case before the court appears to be indistin- 
guishable from Davies.’? In each case A has made a representation 
to B; there was m neither case any suggestion that the statement 
was made other than honestly; m both cases the statement made 
concerned the intention of A; A’s intention subsequently alters; the 
alteration of A’s intention is not communicated to B; B relies upon 
the uncorrected representation, and a contract is concluded. There 
do exist two grounds on which the two cases can be distinguished, 
but they are tenuous and unconvincing. The first is that Davies could 
have been decided without reference to the statement of A’s intention, 
because the plaintiff relied both upon statements of intention and 
upon those of fact. The second is that in Davies the plaintiff was 
induced to enter into a contract which he would not otherwise have 
made at all, whereas in the Wales case the plaintiff would probably 
still have entered a contract, though under different terms. Neither 
of these distinctions was adopted by the court, but Tudor Evans J. 
concluded instead that in Davies’ case. 


“ The representations . . . related to existing fact and not to a 
statement of intention in relation to future conduct. A statement 
of intention is not a representation of existing fact, unless the 
person making it does not honestly hold the intention he is 


expressing, in which case there is a mi esentation of fact 
in relation to the state of that person’s mind.” 14 


It is submitted that it is not possible to reconcile the first sentence 
of the quote with the words of Bowen L.J. above, or with the treat- 
ment of Davies by Fry J. Nor can the qualification in the second 
sentence be accepted, unless the principle of With v. O’Flanagan," 
that a statement true when made but fasifled by the time it is acted 
upon is no less a remediable misstatement, applies only to statements 
of fact qua fact, and not to statements of future intention which are 

12 At 211m. 

13 Note 8, su 


pra. 
14 Note 11, supra, at 211x. 
1s [1936] Ch. 575. 
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‘deemed to be facts by the rule in Edgington v: Fitzmaurice.'* If the 
second sentence is good law, then we are left to conclude that if: 
-- (a) A represents falsely to B that fact X is fact Y; B can ‘rescind. 
(b) A. represents falsely to B that’ his intention X'is intention Y; 
_ B œn rescind. 
(c)-A represents truly to B that fact X is true, but fact X is no 
` longer true when B me on the a B can rescind; 
. but 
(d) A represents truly to B that his intention j is X, but A intends. Y 
by the time B relies upon his representation; B cannot descind. 
Such a conclusion would be rightly criticised as an arbitrary and 
anomalous piece of legal a if it were indeed.the conclusion 


of the courts. 
J EREMY PHILLIPS. 


NOTICE OF UNPROTECTED TRUSTS 


It is a truth almost universally acknowledged that a purchaser of a 
registered interest in land takes free from minor interests which do 
not appear on the register." Such cases that address the point 
assume, and have been taken to decide, that even express notice is 
irrelevant; the register is all. In Peffer v. Rigg? Graham J. shrank 
from such an “‘ unreasonable result ” and held that a purchaser with 
express notice of a trust was bound by it. 

Mr. Peffer and Mr. Rigg had provided money for the purchase of 
a home for their mother-in-law. She was to live in the ground-floor 
flåt, while the rents from the top-floor flat were to pay off the 
mortgage on the home. For various reasons the house went into Mr. 
Rigg’s name alone, though it was never disputed that he held on 
trust for himself and Mr. Peffer. Several years later difficulties arose 
between Mr. Rigg and his wife, culminating in a divorce, and 
between Mr. Rigg and Mr. Peffer over whether to relet the then 
vacant top-floor flat. The latter issue was resolved in 1969 when 
Mr. Rigg relet the flat on his own initiative as a result of which 
Mr. Peffer said: . Lam not prepared to spend any more money 
on -the property and wash my hands of the-situation.” The Riggs 
were divorced in 1971 and in 1972 the house was transferred for £1 
to Mrs. Rigg who undertook responsibility for the mortgage. 
Though unimpressed by Mr. Rigg as a witness, Graham J. held 
that he had not ee a ia to his wife that he was free 


16 Note 7, supra. 
oa ieee ca Wale Uha aw ok Real Popeye Pa e Williams on Title 
(4th ed), p. ae Cheshire, Adodern Law of Real Property, p. 110; Farrand, Contract 


Land Registration Act 1925, p. 107, note (1), was also cited, 
a different situation. ` 
2 [1977] 1 W.L.R. 285. 
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to transfer the entire beneficial interest to her and that she, though 
possibly misled by Mr. Peffer’s withdrawal from active participation 
in the scheme, knew that he could not do so. The title was registered 
and, of course, Mr. Peffer had not protected his interest on the 
register.’ 

The judge’s first ground for holding Mrs. Rigg bound by the trust 
was that she had not given “‘ valuable consideration ” and that she 
therefore took subject to the minor interests which had bound her 
husband.‘ This seems uncontroversial if one is prepared, as the 
judge was, to take the expression of the nominal consideration in 
the transfer as final.” However, it was argued that -the real con- 
sideration included the obligations undertaken by Mrs. Rigg con-' 
sequent upon the divorce and property settlement and that this 
would be valuable consideration. Assuming this to be so, Graham J. 
held in the alternative that Mrs. Rigg still did not take free from the 
trust since she was not a “ purchaser” and, he held, the clear 
Implication of section 59 (6) is that only purchasers take free from 
unprotected interests. He admitted that section 20 (1), giving pro- 
tection from unregistered minor interests, uses not “‘ purchaser ” 
but “transferee”? and that “ transferee” is given a very wide 
meaning by section 18 (5), but held that where the transferee is in 
fact a purchaser, it is section 59 (6) that prevails. ‘‘ Purchaser ” is 
defined in section 3 (xxi) as a purchaser in good faith and Mrs. 
Rigg lacked good faith since she knew that her husband could not 
transfer the estate free from Mr. Peffer’s interest. Therefore she was 
not protected by section 20 (1) and was bound.* 

The argument is difficult to accept. First, section 59 (6) appears to 
apply only to land charges and its words seem inapt to include a 
trust interest.’ Secondly, section 74, which was not referred to in 
the judgment, provides that no “. . . person dealing with a regis- 
tered estate . . .-shall be affected with notice of a trust express, 
implied or constructive... ” Admittedly the section is made sub- 
ject to the provisions òf the Act, but it seems to fit more easily with 
section 20 than with the rather limited section 59. If this is so, the 
definition of “‘ purchaser ” is inapplicable in these circumstances. 
Even if it is applicable, it is not clear what meaning is to be given to 
“in good faith.” It has been assumed by several courts that a 
purchaser with express notice of an unprotected minor interest’ 





3 Mr. Peffer was not in occupation. If the transfer had taken place during one 
of Mr. Rigg’s absences abroad and Mr. Peffer had been recetving the rents from 


5 he panes See Farrand, op. cit. pp. 294—296 and the cases cited there. 
e Citing Ruoff and Roper, loc. cit., note 1, above. 
T Compare Hayton, Registered Land, pp. 92-93. One could counter that the . 


8. 74 could then be read down accordingly. 
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takes free from it,* but the three cases which tackle the point 
directly differ in their conclusions. First is Jones v. Lipman,’ in 
which the defendant, having agreed to sell land to the plaintiff 
formed a two-man company and conveyed the land to it instead. 
Russell J. ordered specific performance of the contract against the 
company, summarily dismissing an argument that sections 20 and 
59 rendered it free from the unprotected estate contract. Graham 
J. cited this with approval, though seemingly as an afterthought. 
Next came De Lusignan v. Johnson,® which also concerned an 
unprotected estate contract of which the defendant chargee had 
express notice. Brightman J. held that “ bad faith, in the sense of 
acquiring a legal estate for valuable consideration with notice of the 
existence or possible existence of an unregistered land charge, was as 
irrelevant under section 20 of the Land Registration Act as it was 
under section 13 of the Land Charges Act.” However, the case was 
decided solely on the basis of section 20, with no mention being made 
of section 3 (xxi) nor of section 59 (6), which does seem relevant 
here; nor was Jones y. Lipman cited. More substantial is Smith v. 
Morrison ** which again concerned an unprotected estate contract of 
which the purchaser had actual notice. The case concerned the 
meaning of “‘ purchaser ... in good faith” in the Land Regis 
tration (Official Searches) Rules 1969, the point litigated being one 
of priorities. Plowman J., after a long review of several authorities 
including neither of the above two, concluded that honesty is the 
test and that the purchasers and their agent had not acted dis- 
honestly, since they “had no ulterior motive, but an honest doubt 
as to the validity of [the plaintiff’s] claim...” = 

It is difficult to tell just which of the rather differing authorities 
influenced Plowman J., but he said that he took the words of Lord 
Denning in Central Estates (Belgravia) Ltd. v. Woolgar™ as a 
guiding principle. These include the words: ** [the claim] must be 
made ... honestly in the belief that he has a lawful right to 
acquire [the estate], and it must be made without any ulterior 
motive...” A similar requirement of a belief in the legal rightful- 
ness of the transaction can be found in Mogridge v. Clapp, also 
cited by Plowman J. If so, Smith v. Morrison can be said to turn 
upon the honest (and reasonable?) doubt held by the purchasers, 
who had done quite a lot to investigate the plaintiff's claim. If so, 
it is distinguishable from Peffer v. Rigg, and the failure to cite it (and 
De Lusignan v. Johnson) there may not be quite so reprehensible as 
at first appears. One could then argue that “‘ good faith ” includes a 


8 Especially Strand Securities v. Caswell [1965] Ch. 373, 390 (Crom J.) and 
thid. p. 958 (C.A.). See also Hodges v. Jones [1935] Ch. 657, 671, Parkash v. Irani 
Finance [1970] Ch. 101, 110, Miles v. Bull (No. D) [1969] 3 All E.R. 1585. 

® [1962] 1 W.L.R. 832. Perhaps this was a “sham transaction,” on which see 
Miles v. Bull (No. 1) [1969] 1 Q.B. 258 and the cases there cited. Compare Frazer 
v. Walker [1967] 1 AC. 569, 585. 10 (1973) 230 E G. 499. 

11 [1974] 1 W.L.R. 659. 13 At p. 676. 

13 [1972] 1 Q.B. 48, esp. at p. 55. 14 [1892] 3 Ch. 382, 401, per Kay L.J. 
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requirement that there be no express notice of the claim, but that 
notice of disputed claim which the purchaser believes to be doubtful 
does not affect his good faith. Leaving aside the logic of the scheme 
of registration it is hardly to be denied that there is something dis- 
tasteful in seeking to cash in on another’s failure to protect his 
interest, and that Graham J.’s description of a result permitting that 
as “ unreasonable ” errs on the mild side. Nonetheless, it is arguable 
that even if section 3 (xxi) does carry this meaning and even if 
section 59 (6) applies to trusts, the reasoning is still wrong. Section 
3 begins “‘. . . unless the context otherwise requires, the following 
expressions have the meanings assigned to them . . .” It is arguable 
that in section 59 (6) the context, especially sections 20, 18 (5) and 
74, does otherwise require. This may have been the view of Plowman 
J. in Smith v. Morrison when he said cryptically ** that had the 
transfer there been completed section 59 (6) would have been a 
complete defence to the plaintiff’s claim. Graham J.’s result makes 
moral sense, but, sadly, the structure of the Act seems to tell against 
it. 

There was another string to Graham J.’s bow. Assuming that 
sections 20 and 59 rendered Mrs. Rigg immune from the trust that 
bound her husband, the court would impose a constructive trust 
upon her directly. Authority was given as Snell’s Equity (pp. 98-99), 
which merely defines constructive trusts without saying anything 
about the conditions for their imposition. It is commonly said that a 
stranger taking trust property may properly be described as a con- 
structive trustee,?* but this seems merely the corollary of his failure 
to prove himself a bona fide purchaser for value without notiée. 
If, as is argued above, the land registration system excludes this 
doctrine, one would expect it also to exclude the corollary. Graham 
J. claimed that the constructive trust would not be the same one as 
the express trust that bound Mr. Rigg. Nonetheless, the duties in 
such a case seem to be the most extensive of all those imposed upon 
the various categories of constructive trustees, so extensive that it 
would not seem an abuse of language to say that the transferee with 
notice had succeeded to the express trustee’s position.’” If this is so, 
it is difficult to see any room for a constructive trust here. If, 
however, the constructive trust is properly to be regarded as a 
remedy to do justice between the particular parties,’* its closeness 
to the express trust becomes irrelevant. The case then becomes 
similar to Binions v. Evans °? in which Lord Denning would have 
imposed a constructive trust on purchasers of unregistered land who 
had bought it with actual notice of a contractual licence. That has 





18 [1974] 1 W.L.R. 659, 676. 

16 e.g. Soar v. Ashwell [1893] 2 Q.B. 390, esp. at p. 405; Karak Rubber Co. v. 
Burden (No. 2) [1972] 1 W.L.R. 602, 632; Hanbury and Maudsley’s Modern Equity 
(10th ed.), p. 308. 

17 onare Maudsley (1959) 75 L.Q.R. 234, 237, and see Sealy [1963] C.LJ. 119. 

18 See genorally Waters, The Constructive Trust, and Oakley (1973) 26 C.L.P. 17. 

19 [1972] Ch. 359. 
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been criticised as giving proprietary protection to an interest which 
is merely personal, on the theory that constructive trusts should 
operate only to protect existing property or fiduciary relationships. 
If, however, one accepts that it is within the power of the judges to 
elevate the contractual licence into a full property right ?° and that 
it is desirable that they should do so, the objection loses its weight. 
In Peffer v. Rigg, however, one again comes face to face with the 
statutory scheme of land registration, especially section 74, with its 
preference for administrative certainty. Similarly if one adopts the 
view that constructive trusts should be imposed to prevent unjust 
enrichment,” it is difficult to avoid the conclusion that the statute 
has provided its own system of justice, and that notice has no part 
in it. Moreover, the imposition of a constructive trust in this case 
would necessarily lead to the imposition of a constructive trust in 
every case where a purchaser of registered or unregistered land had 
actual notice of an unprotected interest,” since it was the notice 
alone that led to the imposition of the trust in this case. This might 
well be a desirable result to reach, for it is by no means self-evident 
that persons with actual notice should be able to take free from these 
interests, but it cannot be denied that both the Land Charges Act 
and the Land Registration Act seem clear statutory rulings to the 
contrary. 

Solutions seem difficult, as the injustice or, to use Graham J.’s 
word, unreasonableness of a contrary result seems to flow naturally 
and inevitably from the statute. Merely to plead that the matter can 
be left to the rectification jurisdiction ** seems unsatisfactory. First, 
to Sweep the problem under the Registrar’s discretionary carpet wilt 
not make it go away. Secondly, not all cases will fall within section 
82 (1) (d), unless fraud is given an extended meaning. If it is to be 
given such an extended meaning it must always be given it, and the 
result unattainable directly will have been obtained indirectly, except 
that instead of happening automatically it will be dependent upon 
an order for rectification. Thirdly, if section 82 (1) (d) does not 
have this effect, the only remaining head of jurisdiction is section ` 
82 (1) (A). Yet even if “ error or omission ” is wide enough to cover 
all cases, the claim to rectification must still be “just,” and we are 
led back into the same difficulties. Would it really cause the collapse 
of civilised conveyancing if the statutes were altered to make actual 
notice of an unprotected interest binding upon a purchaser? * 


STUART ANDERSON. 





20 By ignoring what seems the natural reading of the proviso to L.P.A. 1925, 
s 4(1). 21 See, for example, Goff and Jones, The Law of Restitution, pp. 36-38. 
te eee en ee Seely, E GER: 17, 34. And see Law Commision Working 
Paper No. 67, para. 66 a3 Farrand, Contract and Conveyance, p. 183. 
m If Graham J. is right about the meening and relevance of “ purchaser ” in the ` 
L.R.A. yet another difference has been found between this statute and the Land - 


on this ground, though lable to be outflanked by Graham J.’s constructive trust. 


` r re! r" “a 
A a i F GS 2 usd» ta, P 


- ` al 
’ ` 1 wie = = 
‘ r 
q ba = 
» A 7 + ` - 
, d 
é - ` - 1 . 
” 


Ta SocioLocY oF Law. Edited by PAT CARLEEN. -[Keele: Socio- 
logical Review Monograph 23. 1976. 250 pp. Paperback, £4-00.] 


, Tms collection of British egsaya represents a wide variety of approaches within 

the “ radical” sociology of law. They are critical, from their different stend- 
‘points, of past and existing theory and practice and, as Carlen’s introduction 
claims they “ will contribute to a scientific knowledge of law within capitalism ’’; 
even if one does not accept her implied equation of “ critical ” with ** Marxist.” 

Tho divergence of themes and approaches in the essays makes the editor’s 
task difficult, but that does not excuse this introduction, so full of fargon and 
compressed ideas. Those readers who can understand a sentence like ‘‘ Result: 
epistemological anarchism, normative relativism and political nihilism ” have 
no need for jargon; those who do not will be put off. Unlike Aubert’s excellent 
introduction to his Sociology of Law this one suffers by trying to do too much: 
present, in a fraction of the space, a thesis similar to Hunt’s essay on the 
sociology of law and reconcile 11 different essays. The esenys vary from theory 
to practice, from polemic to empirical, from legal rule based to social norm 
based and from judge-centred to community-centred. If we are to draw con- 
clusions for the soclology of law as well as for capitalist society we should 
say that this diversity is necessary and valuable, rather than risking submerging 
these Individual approaches under a general attempt at reconciliation. 

The essaya are grouped under four headings. The first, “Theory,” contajns 
“Mar Weber’s Sociology of Law: A Critique ” by Walton and “ Perspectives 
in the Sociology of Law ” by Hunt. Walton’s essay, a radical critique, presumes 
a reasonable knowledge of Weber's legal and political sociology since it is 
about those subjects rather than an analysis of them. It might have been more 
helpful, especially for the first easay in a collection, to have taken the further 
step of relating this critique to modern sociology of law theory. Such a general 
theory is, however, attempted by Hunt, who tries to circumsacribe the theoretical 
framework for “law as a mode of reproduction of the social order ” as an 
Intrinsic part of sociological inquiry into repreasive domination. Is one to read 
a book such as this as a whole or as 11 separate essays? No doubt it is 
asking too much for the authors to have read each others’ pieces before 
rewriting their own for inclusion in a collection, far less can one expect crosp- 
references. However, themes do recur, and it would have been interesting if, 
for example, McBarnet had referred expresely to Hunt’s piece since there are 
common threads in their approaches. On the other hand, the editor’s introduc- 
tion and both theoretical essays (Walton and Hunt) come close to equating 
“critical” with “ Marxist.” Yet although several essays are recognisably 
Marxist In tone some, notably those by Sachs, Mayhew and Rendel, owe 
little or nothing to Marxism and one, by McBarnet, could be fitted into other 
radical theories. Perhaps it would have been helpful to have included another 
theoretical piece to help put these essays into context. 

The second head is “ Law as a mode of reproduction of the social order,” 
comprising Spicer on “ Conspiracy Law, Class and Society,” Beirne on “ Rent 
and Rent Legislation in the U.K. 1915-72” and Burton on “ The Irish 
Republican Army and its Community: A Struggle for Legitimacy.” These 
should be considered with Sachs’s “ The Myth of Judicial Neutrality,” based 
on the “ person ” cases from 1869 to 1929 and included in the third section on 
“Women and Law.” The danger in using historical material as the 
bazis of sociology is that the limitations of the material will be ignored. 
This is particularly true of studies limited to reported cases. The difficulty 
is seen by Sachs who, rightly, seeks only to draw lessons about judicial ideology 
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and the ideology of law from his materials. Beirne, too, evades the difficulty 
by adopting a thoroughgoing Marxist approach which, with a generous dose of 
historical necessity to explain why things happened, makes his a piece strictly 
for the believer. Spicer, however, falls into the trap of appearing to believe 
that law reports are accurate accounts of events and, more seriously, that an 
abeence of a reported case indicates an absence of events. Thus because there 
are no reported cases of conspiracy to intimidate in the area of industrial 
relations from 1875 to 1973 Spicer concludes that there were no mich cases. 
This will not do. Law reports include the marginal case of interest to practi- 
tioners and, sometimes, the case of widespread public interest. For other cases 
one must search court records or, at the very least, newspapers. More generally, 
there are dangers in using potted historical summaries to introduce sociological 
themes. For example, Mayhew’s introduction to her “ Women at Work: A 
lawyer discusses the legislation relating to women employees ” covers three 
hundred years in less than a page. At best this adds nothing and at worst 
it can be positively misleading. 
Of the Part Three essays, that by Sachs has already been mentioned. It is a 
useful study of judicial ideology, but it is too long and becomes repetitive. 
pg lata ei again already mentioned, and Rendel’s “ Law as an instrument 
of Repression or Reform ” lack sociological substance, In Part Four, * ‘ Legal 
Profession and Judicial Process,” McBarnet’s study “ Procedures 
and Construction of Conviction ” is extremely interesting but of more direct 
relevance to students of the Scottish system than the English. Readers familiar 
‘with Mungham and Bankowski’s other writings are unlikely to find that their 
“The Jury in the Legal System ” (or, according to the contents page, “‘ The 
Jury as Process,”’ an interesting and rare example of a choice being provided 
for readers) offers anything substantlally new. Using sociological materials 
and methods, Cain’s “ Necessarily Out of Touch: Thoughts on the Organisation 
of the English Bar ” demonstrates the perpetuation of ideological consistency 
at the bar in an interesting way, but with results not altogether surprising to 
lawyers. In conclusion, this is a mixed beg of ecasays, and valuable for that 
reason. It shows that a variety of work is being done in new areas by both 
layers and sociologists and provides useful starting points for students of both 
disciplines. 
Dav Scuirr. 
STUART ANDERSON. 


Tort IN TRANSITION. By P. D. McKeEnziz, G. W. R. PALMER and 
R. S. Clare. [Wellington, New Zealand: Fourth Estate Books. 
1976. xi and 474 pp. including tables and index. | 


THE New Zealand Accident Compensation Act of 1972, which abolished tort 
claims for personal injury and substitutes an accident compensation scheme 
operating outalde the ordinary courts, has put the future of the tort course in 
New Zealand in doubt. Should it continue in something like its present form, 
incorporating coverage of the accident compensation scheme—or should it be 
allowed to disappear, with accident compensation being taught alongside other 
social security legislation and the surviving torts finding their way into other 
courses? This is the problem which the authors of this new casebook have 
had to tackle, and their answer is of particular interest to tort teachers in 
England awaiting the Report of the Pearson Commission. 

As the title reveals, the solution they arrive at Is not necessarily intended 
to be a permanent one; but they feel that, for the present, the tort course should 
survive, and the accident compensation scheme should take its place within it 
alongside the traditional torts. This solution offers several advantages. By 
studying the accident compensation scheme against the background of the 
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previous law, its purpose becomes clear; and it also enables the authars to focus 
attention on the rather intricate question of just which areas of tort law have 
been affected by the Act. Actions in negligence for personal injury have gone, 
of course (though, strangely, it appears that claims for infuries to unborn 
children are unaffected); but the Act may in addition affect strict liability torts 
and possibly also assault and battery. One looks forward to the cases which will 
no doubt clarify this rather interesting question. 

Another advantage is that the Act appears to have streamlined the previously 
rather unwieldy tort course. At the moment, tort teachers either have to con- 
centrate on negligence to the detriment of other areas, or they have to abbre- 
viate the treatment of negligence in order to illustrate the full range of interests 
protected. Even when particular topics are accommodated elsewhere—such as 
conversion in a property course, or economic torts in labour law—it is very 
difficult to cover the ground properly within the confines of a course of the 


With the passage of time, it may become less important to see the Accident 
Compensation Act in its historical context. Moreover, the New Zealand scheme 
is confined to accidents; a compensation scheme which also covers disease, as 
does the proposed Australian scheme, will (as the authors point out) be a 
Piece of social welfare legislation which would probably have to be studied 
along with other similar legislation rather than in a tort course. What 
happens to the remainder of tort in this event? Is enough left to form a viable 
course, and would it need to be compulsory—or should the various bits be 
parcelled out to other courses? It will be an interesting decision, if we are 
ever called upon to mako it. 

Returning to the work under review, however, the major task of the 
authors is to give the student an understanding of the concepts of negligence 
while avoiding obsolete material as much as possible. In this they succeed 
admirably. The earlier chapters are devoted to negligence, and lead up to 
Chapter 7 on the accident compensation scheme. A distinctive first Chapter 
uses The Ogopogo as a vehicle for putting across some essential ideas—by this 
means duty generally, omissions, rescue cases, standard, causation, contributory 
negligence, volenti and damages can all be introduced. It seems an ideal way 
for the student to begin. There follows a second Chapter which deals com- 
prehenstvely with the elements of negligence (always making it clear which 
cases aro now affected by the Accident Compensation Act). One particularly 
valuable aspect of this chapter is its focus on the growth of negligence and 
on the development of the duty requirement—if English textbooks dealt more 
fully with these matters there would be fewer students under the impression 
that negligence somehow materialised out of thin air in 1932. Then there are 
two excellent chapters on what the authors call the “ growth areas ” of negli- 
gence—negligent statements and economic loss; and a chapter on breach of 
statutory duty. Included in this latter Chapter is a section on the negligent 
exercise of statutory powers—the authors’ apology for their classification of, 
and emphasis upon, these cases is revealed to be unnecessary by tho recent 
decision in Anns v. Merton L.B.C. Finally, Chapter 7 gives a comprehensive 
account of the events leading up to the Accident Compensation Act. New 
Zealand students should enjoy learning negligence from this book. Outside 
New Zealand, one would probably not recommend the book to a beginner, 
lest it give a false impression of negligence as existing in jurisdictions other 
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than New. Zealand; but nevertheless. there is some very stimulating material, 
_and teachers and more advanced students should find it extremely useful - 
_ After Chapter 7, the hook becomes more like a conventional tort casebook, 
with chapters on nuisance, strict liability, defamation, and the economic torts, 
There is also a chapter on intentional torts, which precedes Chapter 7 but 
which would have been better placed after it, because it tends to interrupt the 
flow of the earlier chapters. There is adequate coverage of all areas (except 
‘perhaps conversion, which merits only two cases), and room is found for some 
. interesting and out-of-the-way topics, such as the constitutional aspects of 
defamation in the Unrted States, and invasion of privacy. | 

Generally, the cases are well-chosen and well extracted. Each chapter has an 
introductory summary; comments, questions and problems are usually collected 
together at the end of a section. The authors obviously regard it as particularly 
important to identify the interest protected by each tort—a welcome approach. 
Other miscellaneous merits may be mentioned: there is some good advice on 
the study of cases and on answering problems in the first Chapter; there are 
some interesting diagrams wlustrating remoteness and economic loss; and 
there is a collection of pleading precedents at the end of the book which, 
though apparently intended for practitioners, should be valuable study for 
students also. Defects also there are, though insignificant by comparison. There 
are rather too many misprints, and at times the difference between extracts 
and authors’ text is very hard to define (e.g. p. 358). The authors often 
mention a case without revealing that it is extracted elsewhere in the book. 
More references to periodical literature would have been desirable. Though 
the exclusion of animals seems justifiable after the Accident Compensation 
Act, the exclusion of vicarious liability is regrettable. One would agree that 
after the Act the doctrine is of reduced importance—but it has played an 
important part in the development of tort law, and, in particular, by making 
persons liable who were not at fault, helped to bring about the 1972 reforms: 
and it could easily have been given a section in Chapter 2 on negligence— 
which might have made it easler for the student to answer the question on 
vicarious liability posed on p. 332. 

*All in all, however, the authors have produced a most interesting book. 
One wonders whether there will be another edition. Tort teachers in England, 
pondering on the fate of their courses after Pearson, will look for an indication 
of the authors’ future intentions with especial interest. 

PETER HANDFORD. 


NATHAN AND MARSHALL: CASES AND COMMENTARY ON THE LAW OF 
Trusts. Sixth Edition. By D. J. Hayron. [London:. Stevens & 
Sons Ltd. 1975. xxxix and 668 and (index) 16 pp. Hardback 
£10-00. Paperback £6-80.] 


THE last edition of Nathan & Marshall appeared as long ago as 1967, when Pro- 
fessor O. R. Marshall produced the fifth edition of the work, then entitled “A 
Casebook on Trusts.” At that time, the work was generally regarded as the 
premier sourcebook on the law of trusts but the long interval since the last 
edition has inevitably meant that the work lost ground as against its more 
up-to-date rivals. This new edition, by Mr. D. J. Hayton, who has retitled the 
work “ Cases and Commentary on the Law of Trusts,” was therefore long 
overdue and it is a pleasure to record that it has restored Nathan & Marshall 
to its pre-eminent position. Indeed, the somewhat belated date of this review 
enables the reviewer to report the very considerable extent to which the book 
is being used by students of every standard. 

As Mr. Hayton acknowledges in his Preface, he has accelerated the trend 
of former editions towards the conversion of the book into an independent 
text on the law of trusts—hence the new title. To this end, the commentary 
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has been almost completely rewritten and considerably expanded. Certain 
other materials, such as extracts from articles and casenotes, appear in this 
work for the first time along with some thought-provoking problems. These 
changes are much to be welcomed and undoubtedly contribute to the success 
of this edition. 

Perhaps the most unusual feature of this edition is the Introductory chapter. 
Previous editions have commenced with an examination of ‘“‘ The Nature of 
Equitable Interests Arising under Trusts.” Mr. Hayton has replaced this by 
ao introductory chapter which is intended to illustrate the purposes for which 
trusts are employed in the present day. The chapter commences with a brief 
discussion of the nature of a trust and the rights and duties of the parties. 
Mr. Hayton’s recognition that the interest of a beneficiary under a trust is a 
true hybrid, neither a right in rem nor a right in personam, is certainly likely 
to cause less difficulty to the begmner than the usual convoluted discussion 
of this vexed topic. Whether the beginner will find equally helpful the standard 
discretionary trust instrument which occupies the next 12 pages is leas certain. 
Mr. Hayton enjoins the reader to “ Read it now and reed it at later stages 
when the significance of its administrative clauses will be more apparent.” It 
is clearly highly desirable that such materials should be contained somewhere 
in a book of this type, but this reviewer inclines to the view that such a lengthy 
text might have been more profitably placed somewhat later in the work than 
page four. In its present position, many beginners may either bypass it or read 
it quickly without comprehension and, in both cases, never return to extract 
full benefit from the text. The chapter concludes with a discussion of Fiscal 
Considerations and Relevant Aspects of the Law Relating to Wills and 
Intestacy. These are two of the aspects of many leading trusts cases which 
beginners find most confusing and it was a most imaginative step to include 
them in this introductory chapter. Unfortunately, the publication of the 
Finances Bill introducing Capital Transfer Tax during proof-setting necessitated 
an additional section on Fiscal Considerations in the Preface and this un 
doubtedly reduces the Impact of the section. Nevertheless, this introductory 
chapter certainly gives the beginner a better idea of the subject than thg 
more traditional format. 

The remaining chapters of the work follow exactly the order of previous 
editions, although the balance of the chapters has been altered to take account 
of the exceptionally large number of important developments in the law of 
trusts which hayo occurred during the last decade. This reviewer wishes 
particularty to draw attention to and to congratulate Mr. Hayton upon the 
section on Completely and Incompletely Constituted Trusts and the chapter 
on Constructive Trusts. In the former, Mr. Hayton has distilled the casencoe 
of the large body of periodical literature into a form which students find 
completely comprehensible—a very considerable achievement. The chapter on 
Constructive Trusts commences with a general introduction which found 
favour with this reviewer for reasons which are fairly obvious. Further, as 
well as excellent sections on the Fiduciary, the Stranger, and the Vendor as 
Constructive Trustee, the chapter contains the best account of Secret Trusts 
and the only comprehensible account of Mutual Wills to be found in any 
English textbook before concluding with a section on Special Remedies of the 
Beneficiary against Recipients of the Trust Property: Claims in Personam 
and Claims in Rem, in which the distinction between these two types of claim 
is expounded particularly clearly. . : 

No two teachers of a subject will ever agree as to precisely which cases 
best ilustrate the law on any particular point and it would therefore be quite 
pointless to comment on Mr. Hayton’s selection of authorities save to say 
that few, if any, of the 50 cases he has excised are serious losses and all of his 
30 additions are valuable gains. These additions also contribute to the success 
of this edition. 

There is no need for this reviewer to urge students of the law of trusts to 
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purchase this work—the sales figures for its first year show that this edition 
has already achieved the recognition it deserves. Mr. Hayton has produced 
a sourcebook which constitutes not only a fine introduction to the subject but 
also a sure guide to its most intricate areas. It is to be hoped that the future 
editions which Mr. Hayton will undoubtedly be called upon to produce 
maintain this high level of achlevement. 

A. J. OAKLEY. 


CASES AND MATERIALS ON ENGLISH LAND Law. By MICHAEL Haer- 
woop. [Abingdon: Professional Books Ltd. 1977. xxxix and 
488 pp. (including index). Paperback £5-80, Bound £9-60.] 


Tms is a good book in the modern “ cases and materials ” mould. It would 
have been even better with another 100 pages; and even then it would have 
been much shorter than Hepple and Matthews’ Tort Cases and Materials, 
the book most closely comparable. 

A degree of knowledge of law and of elementary land law is assumed by 
the author. Estates, law and equity, notice and the registration of land charges 
are mostly omitted. The author is lees concerned with relating what tho law 
is than with issues and arguments. Sometimes he chooses dissenting judgments 
or lower court judgments as best illustrating the issues. He is as concerned 
with judges as with law; with their choice of arguments and with the attitudes 
that emerge from their decisions. The questions he asks about this and 
about more mundane matters of rule-anałysis are of the highest order and in 
many cases could scarcely be bettered. Not only are references to further 
reading copious, but there are even some references to preliminary reading, 
perhaps a sign of publishers’ niggardliness. In making room for contextual 
material same areas are omitted; most notably conveyancing. There is scarcely 
a word about land registration, and sales of land stop with the formation of an 

orceable contract (with or without the NHBC guarantee). Settled land 

only two references, both about informal settlements. Severance is omitted 
from the treatment of co-ownership, and many of the problems of annexation 
and assignment from the treatment of restrictive covenants. There is ample 
compensation however in the interesting chapters on the Rent Acts and 
Planning—both treated as aspects of social control—Collective Ownership and 
Control, and Mortgages—where the emphasis is on Building Society instalment 
mortgages. 

These Chapters, however, raise questions about the “law in context” 
approach to land law. The rules of “ pure ” legal scholarship and education 
are clear, and it is a relatively easy step to the next position, that of examining 
judges, their ideology, their choices of rules and the ideology of law itself. The 
author does well in these areas. But the next step, from law to context is 
extremely difficult, since the link between them, the connection of “ rele- 
vance,” is still largely subjective as principles of the new discipline of “ law 
in context” (or “law in society,” or any of the other slightly differing 
formulations) are still in the formative stage. Take for example Chapter 6, 
a serious treatment of the neglected area of co-operatives and housing asso- 
ciations. Two sorts of material extracted here, statutes and legal documents, | 
justify themselves on traditional grounds: they show how legal forms can 
produce novel results (particularty important in an area of law where almost 
anything can be achieved by a form of words), and invite comparisons with 
traditional tenures. The other materials, histories of particular ventures and 
a policy document giving the case for co-operatives, need other justification. 
Yet these are followed by no questions to help students draw a connection, 
far leas is there the detailed questioning typical of the more narrowly legal 
parts of the book. It is as though the author were unsure why students should 
be given the material and so could not formulate the questions. Instead, he 
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adds some extra material of his own, including a hint that understanding of 
housing finance helps in discussing the feasibility and political desirability of 
such schemes. But neither here nor elsewhere in the book is there a detailed 
account of housing finance, nor help to students in tackling such economic 
questions, nor even help to students trying to understand the political and 
social choices raised by the materials. In what senso does one understand 
tenants’ associations better by reading an account of one’s foundation in 
Holloway? Is this of particular importance to law students, or should it form 
part of all students’ education? If “law in context” is to be valuable the 
context must be treated as rigorously as the law, even if it means having to 
grapple with elementary statistics and the economics of housing. Much the 
same can be said of the contextual parts of the chapters on the Rent Acts, 
planning control and mortgages. It is not enough to follow these materials 
with a lame question such as “do you agree?” That is not how the author 
treats the law; it is not how the context should be treated. 

Unfortunately, when, in the first chapter, the author does suggest a connection 
between legal and other materials it is unsatisfactory. After a comment on 
the hollowness of the normal concept of equality before the law the chapter 
deals with “ the operation of traditional property law principles and attitudes 
on the distribution of property.” Six out of the seven extracts in the first group 
deal with contract law and principles; consideration and sanctity of contract, 
for example. But these show nothing about the actual distribution of property, 
only thet the values enshrined in the law are capable of promoting inequality 
of property. The connection between rules and the assumed facts, for no details 
of the distribution of land or of wealth in general are given, is simply taken 
for granted—unlees one counts an extract from Tawney about the sixteenth 
century. A causal connection between law and reality cannot just be assumed. 
For all we know the living law may consist of formal deeds and nominal 
considerations. And it is certainly arguable that the distribution of property 
owes more to the institution of inheritance, including the pattern of inter- 
vivos gifts between generations, than it does to the effects of contracts. This 
chapter hangs uneasily between legal Ideology and the sociology of law agd 
needs reworking. 

These criticisms should not obscure that this is a good book. The con- 
ventional legal parts are excellent, and if the links between them and the 
contextual parts are not adequately demonstrated that is mainly beca 
the absence of an agreed range of theories to do the job. Law in con 
such a young discipline that one can only try an approach and 
works. The proof will come with the success of the book as a tea 
and the author should be congratulated for giving property law teachers the 
opportunity for thoroughly rethinking their own approach. 


STUART ANDERSON, 


PINSON ON REVENUE LAW. 10th edition. [London: Sweet & Maxwell 
1976. lxiv and 666 pp. Gncluding index). Hardback £14-00, Paper- 
back £9-75. ] 


An academic lawyer who expresses admiration for Pinson is rather like an 
academic theologian who professes unequivocal belief in any of the tradi 
tional tenets of his creed. His audience will assume that such outrageous 
statements are only a device to attract attention before more generally respect- 
able views are propounded. For do we not all know that the object of good 
tax teaching js to raise it ‘‘ above Pinson,” and that the moat serious criticism 
to be made of a student is that he has “learned everything there is in 
Pinson?” The reviewer can thus only faintly hope that his view (which is that 
the book is a remarkable achievement of concise exposition) will be accepted 
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at its face value. It comes very near to succeeding in the impossible task of 
covering the whole of tax law Gncluding D-L.T. and V.A.T.) in a way com- 
prehensible to the novice (yet also helpful to the practitioner), and it is 
kept up to date by comprehensive annual revisions. Let those who belittle the 
author’s expository skills consider (for instance) his treatment of Schedule D, 
Case IN (and in particular his succinct account of the Church Commissioners/. 
Land Securities litigation [5-28]), or his account of how CIT works on 
dealings with interests in settled property [22-32], and ask whether they 
could do as well, or (perhaps more to the point) whether any other book 
published on the same scale and at the same time has done so. The author 
does not confine himself to statute and case law, but includes, for instance, a 

of the Revenue Statement of Practico on the CGT treatment of 
partnerships [16-17A], and many of the relevant Press Releases on CII— 
now an important source of law (albeit they may produce schizophrenic 
symptoms in law teachers who find themselves expounding them immediately 
after expounding the cardinal constitutional doctrine of the absence of wide, 
arbitrary and discretionary executive powers). 

It is true that Pinson is not the eager searcher after academic difficulties. 
(There is, for example, no discussion of the problems about part disposals 
which Walton J. so much enjoyed in I.R.C. v. Montgomery.) This approach 
is sometimes carried to excess. The most assiduous reader of Pinson would 
not realise that there is much difficulty about the concept of a person being 
or becoming absolutely entitled as against a trustee. Again, it is really going too 
far simply to reproduce the Revenue Press Release on Accumulation and 
Maintenance settlements [22-69] without comment, explanation, or criticism. 

There are two traditional criticisms of Pinson. The first is that it contains 
insufficient treatment of “ policy.” That is undoubtedly true, but then the 
student can now look elsewhere (e.g. as a starting point, to Professor Easson’s 
“Cases and Materials ’’). It is also said that its approach is “ superficial” 
Here again the chargo is not without foundation (although possibly “ super- 
ficial” ig merely an opprobrious synonym for “ introductory ”). But that is 
tee ena Ge ee 
little hope for improvement in the absence of some agreement on a “ core ” 
syllabus in this subject.. Possibility such may be forthcoming now that one 
of the professional bodies (having for many years, apparently, believed that 
no one may safely be allowed to practice without having committed Pinson in 
its entirety to memory) is thought likely to adopt a less demanding policy (even, 
it is rumoured, going to the opposite extreme, and abandoning any formal 
requirement of detailed and specific knowledge of revenue law). 

A review of Mr. John Tiley’s important book on Revenue Law which aims 
. to meet both the above criticisms is to await an impending new edition. First. 
impressions are that his book is clearly a formidable and welcome challenger 
for the “ academic ” market. But whether it can provide such a compre- 
hensive and up-to-date service as Pinson has done for so many years remains 
to be seen. 

S. M. CRETNEY. 


CASES AND MATERIALS ON CONSTITUTIONAL AND ADMINISTRATIVE 
Law. Second Edition. By GEOFFREY WiLson. [London: Cam- 
bridge University Press. 1976. xxvii and 803 pp. (incl. index.) 
Hardback £30-00. Paperback £10-50.] 


Ir would be no exaggeration to say that the first edition of Geoffrey Wilson’s 
casebook was something of a landmark in the teaching of constitutional law 
in England. His approach breaks decisively with the purely legal tradition and 
tries to view the law as part of something greater: the government machine ` 
as it operates in contemporary society. In Wilson’s book the focus shifts from 
the courts and concentrates on the more political aspects of the constitution, 
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‘especially on the activities of Partliament and the Government. In his view 
‘the courts are merely one element in the overall structure and thé law reports 
give only- a-partial and fragmented- picture of the subject. -His objective is to 
gee the constitution as a whole and to understand the ‘ifterrelation of its 
various parts, -7 7 ` 

This approach has-now won a significant following in English law schools 
and this must be due in no small part to Wilson’s pioneering work. For this 
reason, if for no other, a new edition of his Cases and Materials is an 
‘important event. It will no doubt be widely used in constitutional and admini- 
strative law courses and its style and contents will influence the way these 
courses are taught. (One wonders, though, how students will be able to 
afford the £10-50 that the paperback edition costs; libraries will have to- find 
£30 for the hardback version.) 

With a casebook based as uncompromisingly on a particular philosophy as 
this one, any discussion of the book leads inevitably to a consideration of the 
philosophy. This ts, fortunately, made much easier by the admirably clear 
exposition of that philosophy in the Preface to the Second Edition. 

The first thing that strikes one about the materials in the book, in which 
cases are greatly outnumbered by white papers, reports of commissions and 
committees and other official publications, is their indigestibility. To put it 
frankly: the ordinary student finds government publications boring. This 
appears to be recognised by Wilson who admits that the study of cases, 
especially in areas such as administrative law and. civil liberties, evokes a ready 
response from students. White papers on topics such as public expenditure do 
not. This is understandable: cases tell a story and thus dramatise and per- 
sonalise the issues; white papers all too often smother them under a blanket of 
official prose. Moreover, cases usually concern the impact of the law on 
ordinary individuals—people with whom the student can identify—while 
government documents seem more concerned with abstractions. (Of course, 
this is not always true: the Parker Report on interrogation techniques in 
Northern Ireland: makes gripping, if chilling, reading.) 

_ This criticism is of course a criticism of the philosophy, not of the way 4t 
is expressed in the book:. any casebook which adopts a ‘‘ contextual ” approach 
to constitutional law must rely heavily on such materials. A second criticism, 
which ultimately is also a criticism of the philosophy, concerns what is omitted. 
If the nomlegal side of the subject is so greatly emphasised, tho legal side must 
be correspondingly cut down; and cut down it certainly is in the new edition, 
even more than it was in the first. me 

The great weakness of the first edition of Wilson was judicial review. The 
cases on sovereignty of parliament, governmental liability and civil Lberties 
were well represented in the first edition but the section on fudicial 
review was unsatisfactory. In the new edition judicial review is covered 
mainly in a chapter called “The rule of law and executive powers,” a 
title which clearly indicates that administrative law is to be treated as a 
mere appendage to constitutional law. The chapter itself is less than a hundred 
pages long—one-cighth of the total—and, though administrative law materials 
find their way into other chapters as well (for example: tribunals, delegated 
legislation and Crown privilege) the book is nevertheless unacceptably skimpy 
on a topic which forms part of the title. Only 17 pages are devoted to natural 
justice in the section on discretionary powers (though a few of the older cases 
are found in the section on local inquiries) and there is nothing on jurisdiction 
and error of Jaw on the face of the record: both Antsminic and R. v. 
Northumberland Compensation Appeal Tribunal, ex p. Shaw are excluded. 
Nor is there‘anything on ouster clauses or locus standi. 

‘Governmental Liability, which was a strong feature of the first edition, is 
omitted from the second. Another casualty is the chapter on the Crown and 
foreign affairs, These changes are to be regretted.: On the other hand, the 
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unlikely to prove compulsive reading for the majority of students. These 
defects will not concern those who are believers in the “ contextual” approach. 
For them the richness of documentation in the more “‘ political” areas and 
the pains the author has taken to illuminate some of the less well-known topics 
will make the book indispensable. For those who are not totally committed to 
this approach, however, there remains the question whether a course on con- 
stitutional and administrative law in a law faculty should try to obtain the 
overall view of the constitution which is the objective of this book. One 
cannot help wondering whether a casebook written by a professor of govern- 
ment would have been very different. The special interests and skills of lawyers 
(and law students) lie in the fleld of legal analysis. Might it not have been 
better to have put greater emphasis on this aspect of the subject even if this 
would give a “partial and fragmented picture of the overall structure ’’? Is 
it necessarily wrong to leave the more political aspects of the subject to 


students of politics? 
T. C. HARTLEY. 


IMMIGRATION Law. By J. M. Evans [London: Sweet & Maxwell, 
Modern Legal Studies Series. 1976. xii and 152 pp. (incl. index.) 
Paperback £1:75.] 


IMMIGRATION law is a much neglected field of study. Until now there has been 
no suitable student textbook—the relevant section in the latest edition of 
Halsbury, though very helpful, is not intended for this purpose—and for this 
reason, if not for any other, immigration law is little studied at British uni- 
versities. Yet it has characteristics which would make it an appropriate and 
iateresting subject for a university course since it combines the application of 
many aspects of administrative law with important civil liberties issues. It fs 
also of practical importance, not least to the growing numbers of overseas 
students in Britain. 

Professor Evans has therefore done a great service to all those interested in 
the subject by writing a book which is specifically designed for students. More- 
over it is sufficiently short and—by today’s standards—inexpensive (£1:75 in 
paperback) for it to be used as a supplementary textbook in courses with a 
wider ambit than immigration law itself: for example, administrative law or 
civil liberties. All in all, the book has filled a serious gap in legal literature. 

Professor Evans’ meticulous scholarship is apparent in his discussion of the 
legal issues and he is able to bring out the full implications of the relevant 
decisions and provisions without reading into them more than is legitimate. 
The chapter on deportation in general, and the analysis of the Soblen case in 

i , are good iltustrations of this. 

The book aims to do more, however, than set out the present law. As is 
stated in the preface, it also attempts to discuss the historical antecedents of 
the current legislation and to give some consideration to the policies to which 
it gives effect. These are ambitious aims in a book as short as this and one 
cannot help wondering whether the author might not have made a mistake in 
trying to accémplish so much in so limited a space. The attempt to put the 
law in its historical perspective, which involves a discussion of both the Com- 
monwealth Immigrants Acts and the Aliens Acts, sometimes clutters the text 
with too much detail and in some chapters the jumping back and forth from 
the old law to the new has resulted in a loss of clarity. Some parts of the book, 
though intelligible to someone with knowledge of the subject, may prove con- 
fusing to students. In an area as technical and complex as immigration law it 


refrain from discussing this, it is all too easy in a book of this kind, and with 
the severe limitations of space that this format entails, to end up with a dis 
cussion which is too brief and compressed to get to grips with tho issues. 
Numerous books have been written on race relations and immigration policy in 


tions are racially inspired.” This does not follow. The reason why refugees of 
British descent would probably be admitted to the United Kingdom is that 


the United Kingdom passport holders of Asian descent in Eest Africa. The 
test of racialism is a simple one: would white persons who had no links with 
Britain and were not British in the social sense be treated any differently from 
Asians in a similar position? Would Afrikaans-speaking refugees from Rhodesia 
who hold British passports but had no links with Britain be treated more 
favourably than East African Asians? There is no reason to believe that they 
would. 


A second argument put forward on the same page is also weak: “A defini 
tion of ‘belonging’ that excludes citizens who have no legal claim to remain 
in any other territory, but includes some British subjects who are not citizens 
of the United Kingdom and Colonies would seem to be open to a strong 
suspicion of racial discrimination.” The fact that a person has no legal claffn 
to remain in any other territory is totally irrelevant to the question whether 
he belongs to the United Kingdom (though it may be a good reason for admit- 
ting him here). The absence of a right to live elsewhere does not in itself 
establish any connection with Britain. Moreover, the fact that a person is not 
a citizen of the United Kingdom and Colonies does not prove that he has no 
links with Britain. 

These criticisms, however, relate to peripheral matters. In the core of the 
book the author shows great balance and subtlety in his analysis of the law 
and he has been able to include a surprising amount of detail in so short a 
compass. A particular strength is the way he has related the problems of 
immigration law and procedure to the general doctrines of administrative law. 
To sum up: a first-class book that should provide a sound foundation for the 
academic study of this subject. 

T. C. HARTLEY. 


MENTAL HeaLTE (Social Work & Law Series). By BRENDA HOGGETT. 
[London: Sweet & Maxwell. 1976. 236 pp and indices and biblio- 
graphy. Paperback £3 -00.] 


It would be quite possible to produce a book on law for the use of social 
workers which embodied all the extravagant tedium frequently, and sometimes 
justifiably, associated with a lawyer’s exposition of the law. The Mental 
Health Act 1959 and all the associated rules and regulations relevant to the 
treatment of the mentally disordered together present a daunting and complex 
mass of material through which all but the most wary tread at their peril. A 


618 THE MODERN LAW REVIEW [VoL 40 


book on mental health law. (to use the optimistic alternative titley is thus not 
an easy book to write; the combination of interest and comprehensive informa-: 
tion in an area so full of lawyers’ law is a difficult object. 

With these considerations in mind it is a real pleasure to be given tho task 
of. reviewing Brenda Hoggett’s new book Mental Health. Although (as the . 
blurb says): the book is written primarily for social workers and social work 
students, it will be of great value to many others who have to deal with. 
the problems of mental patients. Though this is a common form of claim the. 
reviewer fully endorses its use in this particular instance. 

Throughout the book the author shows a genuine care for the eadeni 
understanding of issues involved. The work is not just a take-it-or-leave-it 
vade mecum through the mental health legislation, which would be as boring. 
to read as jt would be easy to cobble together. It answers questions which 
naturally come to the reader’s mind and should therefore be satisfying litera- 
ture for all its varied potential readership. Mental health legislation and regula- 
tions are very complex, but this book moves at a comfortable pace, neither 
dwelling on legal niceties which a social worker might (perhaps unfairly) find 
Irritating, nor akating superficially to the dissatisfaction of those in search of 
necessary yet sufficient: exposition of the relation of law to medical and social 
work practice. It is admittedly somewhat difficult for a reviewer who is now 
but one of the variety of this book’s customers to comment on behalf of 
others. By way of excuse one could always reflect that Robert Burns’ 
m greatest gift” might come uncomfortably close to schizophrenia. Suffice it 
to .say that, to find substantial fault with either its style or its content, the 
reader would have to be unreasonably demanding. 

Both style and content are clearly the result of a very careful compromise. 
A bibliography and collection of references for each of the 12 Chapters 
precedes the main text, and references in the body of the text are consigned 
to this section, leaving the text pages uncluttered by footnotes which a 
lawyor’s law book would. certainly have, and in profusion. The author has 
sensibly refrained from large-scale cross-referencing which frequently and 
negessarily. characterises books for lawyers. The result 1s, however, both satıs- 
fying in xself and also susceptible of use as a basis for further investigation 
into the many legal niceties relevant to a complete familiarity with mental. 
health law. When they are necessary, references to statutory provisions and 
decided cases run on unselfconsciously in the body of the text. Judicial 
decisions are succinctly treated. The lawyer will find most if not all the 
precedents and rulings which can be expected from a relatively short book, 
and discussion of each contains the material principally interesting and relevant 
to soçial workers. Recent remarkable or troublesome cases such as Pountney 
v. Griffiths (19715)}—a case wholly omitted from a recent book in this fleld— 
and W.-v. L. (1974) are satisfactorily discussed. The many problems affecting 
civil.liberties which are apt to crap up in the administration of this area of 
law are introduced and discussed in a manner which is neither aridly legalistic 
nor sentimental. 

This Js a good_book and a most welcome addition to the literature in this 
less than comprehensively treated area of literature. The publishers are also 
to be complimented on the value for money. Two hundred and forty-six pages 
plus bibliography for only three pounds is poet going by anybody’s standards. 


~ JouN. FINCH. 


n 


LEGAL ISSUES IN ADDICT DIVERSION. By HARVEY PERLMAN and PETER 
JASZI. [Lexington Books. 1976. 123 pp. £7°35.. 


THe contact ‘that many offenders would otherwise have -with ` ihe aiina 
justice system is often minimised by the exercise of police and prosecutorial- 
discretion: This is not merely ‘inevitable, but also welcome; to: the extent that. 
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Persons Act 1969 provides in principle for dispensing with criminal proceedings 
for young persons whero the case can be dealt with informally. Are we 
moving towards a system of large-scale pre-trial diversion? ; ; 

In the United States, instead of facing prosecution, some 10,000, typicall 
low-risk- defendants are channelled each year into voluntary schemes involving 
short-term supervision in the community. More than 50 such programmes, 
increasingly characterised by a formal and structured approach, now provide 
therapeutic or rehabilitative services for cases of drug use and drunkenness, 
and under some schemes also for juveniles and various minor offenders. 
Successful completion of the programme normally means dismissal of pending 
charges. In the context of drugs, diversion signifies a move away from the 
American civil commitment schemes popular in the 1960s, which took effect 
after conviction, included involuntary confinement, and lasted for longer periods. 

But in their anxiety to avoid the detrimental effects of traditional correctional 
institutions and to rehabilitate at the earliest and potentially most fruitful 
opportunity, some advocates of diversion have skated over the legal problems 
which it raises. The theme of Legal Issues in Addict Diversion is that: “ The 
seeming beneficence of pre-trial diversion ought not serve as a justification for 
diminishing civil rights.” 

The ‘authors consider all phases of the diversion process, from the initial 
procedures for identifying addicts to the termination of the programme, viewing 
them primarily from the perspective of procedural safeguards. Thus some 
programmes interview and submit to urinalysis al! arrested persons who are 
potentially eligible for diversion, even if the alleged offence itself is not drug- 
related. Do such interviews infringe the Fifth Amendment privilege against 
self-incrimination? Is the urine sampling contrary to the Fourth Amerfl- 
ment protection against unreasonable searches and seizures? Should informa- 
tion obtained in the course of such investigations, or during the programme 
itself, attract confidentiality beyond the minimum necessary for progress reports 
to the court? 

Not surprisingly, given their general standpoint, Perlman and Jaszi give 
broadly affirmative answers to these questions. But, as they readily concede, 
much of the argument on civil rights in the sphere of drug diversion is 
necessarily speculative at present. The relative lack of litigation directly in 
point itself stems partly from the informal way in which such programmes 
had been run in the past and presumably also from an understandable dis- 
inclination on the part of divertees to question them. The authors are 
frequently compelled to seek analogies from other areas of law. However, 
though the book is concerned specifically with addiction, many of the issues 
on which they focus are equally relevant to pre-trial intervention in general. 

In the last year or so some welfare workers have been calling for the 
Introduction of pre-trial diversion schemes in this country. The National Asso- 
ciation for the Care and Resettlement of Offenders, partly prompted by the 
growing crisis in the prisons, has recommended short-term intervention by 
the probation service in the case of certain offenders who would otherwise 
be likely to face immediate or suspended sentences. But lack of funds and 
of governmental enthusiasm, combined with a hardening of public opinion 
and an already overworked probation service make such a prospect unlikely 
in the near future. 

In any event, diversion is not in itself a solution.: The practical conse- 
quences of diversion as a mode of social control must await evaluation, though 
in the realm of drug dependence it is fair to say that other methods have not 
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proved conspicuously successful. Meanwhile, Perlman and Jaszi have produced 
a lucid and valuable study of the legal implications. Primarily conceived as a 
guide for practising lawyers, it provides at the same time an admirable short 
introduction to the whole topic of diversion and its constitutional ramifications. 


Harvey TEFF. 


Trana Unper EEC anp U.S. ANTITRUST Laws. By ALFRED CROTTL 
[London: Butterworths. 1977, xxii and 361 pp. (including 
index). £18-50 net. ] : 


THERE is room for a good, simple book assessing and explaining the EEC 
competition rules in the light of the far more considerable experience and 
illuminating literature of United States Antitrust. Such a book would not 
be easy to write. The author would have to be thoroughly familiar with both 
systems, have thought profoundly about the policy of the law and allocated 
space to the different topica in a disciplined way. 

Unfortunately, Mr. Crotti’s rather diffuse introduction does not analyse the 
various reasons for wishing to control restrictions on competition: that com- 
petition might lead both firms and industries which efficiently meet the demands 
for which their customers are prepared to pay to expand at the expense of 
those that do not; that the spur of competition may lead to efficiency in the 
narrower sense used within a firm—xX efficiency; that the regulation of the 
economy through competition allows moro individual freedom than does its 
regulation through state intervention and, in relation to the Common Market, 
it was not politically feasible to create supranational organs with much power 
to intervene; moreover, competition the mechanism whereby the previously 
separate national markets are to be integrated. 

The allocation of space Is surprising. A tenth of the book is devoted to 
igtra-enterprise conspiracy, only one page of that to the EEC, where it is 
merely stated that the identity of parent and subsidiary was finally settled in 
1971. There is no hint of the other strand in the cases—that in Centrafarm, 
Advocate General Trabucchi stated that instructions by a parent to its subsidiary 
may infringe Article 85, if they affect the freedom of third parties. 

The book is carelessly written In various ways. If at page 39 it were stated, 
as it is at page 56, that the parent dictated to its subsidiaries the prices at 
which other wholesalers might be allowed to sell, the intervening pages would 
be easier to follow. Even more serious ere the numerous inaccuracies. The 
group exemption for distribution agreements is said at page 10 to confer a 
discretion on the Commission, and at page 136 it is stated that the empowering 
Regulation: 19/65 granted an exemption. The exemption is not analysed, so it 
is not clear why SABA needed an individual exemption. 

In describing the Dyestuffs decision, Mr. Crotti states (p. 321) that the 
Commissian apparently believed that any prior consultation, regardless of the 
absence of a common design or intent by all the parties, is sufficient to be a 
concerted practice fixing prices if only because it “eliminates the risk of 
not knowing their future market behaviour.” This seems less than fair, as the 
Commission gave several “ proofs of concertation,” some of which gave 
ground for suspicion—the telexes sent out by six producers to their sub- 
sidiarles within two hours and after a meeting; the similarity in language 
between the instructions from each producer to subsidiaries in a particular 
country, etc. 

Mr. Crotti appears to have dashed off this book in a hurry. At times, 
especially about the United States law, he writes lucidly and in a way which 
illuminates the EEC practice; but there are too many careless slips for it to be 
recommended either for students or practitioners. 

VALENTINE KORAH. 
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GERMAN ComPAaNY Law. By H. WurpDINGER. (European Commercial 
Law Library Number 3, General Editor, Robert R. Pennington.) 
[London: Oyez Publishing. 1975. 240 pp. (plus index) £4-50.] 


Tue editor of this series (Professor Pennington) observes in his preface that 
its purpose is “to present in a clear and simple form to the businessman and 
his professional advisers the leading features of the national commercial laws 
of the Member States of the European Communities.” This aim seems to have 
been admirably achieved in Professor Wurdinger’s addition to the series. It 
gives a readable and concise, yet comprehensive, introduction to German 
company law. For those whose interest in English company law can no longer 
be confined to the common law world, and whose grasp of German is poor 
or nonexistent, Professor Wurdinger has performed an invaluable service. It 
fs impossible to read Bullock (or the recently available English translation of 
the Biendenkopf report) without feeling the need for some understanding of a 
system of company law in some ways so similar, and yet in others so different, 
to our own. 

Most readers of this review, with even a passing interest in company law, 
will be familiar with certain distinctive features of German company law 
which distinguish it not only from English lew but from the approach of other 
European systems. For example, there is the German system of co-determina- 
tion centred on the dual board system, and the functional approach to the 
capacity of companies to contract, free of the awkward and undesirable com- 
plications of the ultra vires doctrine. In other matters the pattern is broadly 
that obtaining in other European countries within the civil law tradition. 

The approach of the German law on public companies to the rights and 
remedies of minority shareholders is an instructive example of how a different 
and in some ways more sophisticated solution might be sought in the future 
reform of our own system. What in English Jaw would be classified as direct 
shareholders’ action (e.g. in respect of irregular meetings and voting, illegality, 
mala fide amendments of the articles, etc.) are dealt with on the basis of the 
nullity and invalidation of resolutions. Here any shareholder affected my 
instigate proceedings. This may Include not only situations where he has been 
misled, defrauded or oppressed by the majority, but also “ where the majority 
obtains unjustified advantages at the expense of the minority ’’: or “ where the 
resolution results in the unequal treatment of shareholders.” This is supported 
by a more rigorous protection of class rights, the prohibition of voteless 
shares and weighted voting, as well as the existence of pre-emptive rights to 
prevent share watering. 

The Aktiengesetz also gives additional rights to the holders of one-tenth of 
the company’s capital. Such shareholders may request the court to appoint 
special examiners to investigate the formation or management of the company 
(there is no equivalent of a Department of Trade inspection or proceedings, 
but that may be no great loss). Such shareholders may also require claims for 
damages to be brought by the company against members of its board of 
management or supervisory board for breaches of duty. Further, they may 
also prevent any waiver or compromise of the claim being approved by 
the general meeting. Finally, the same fraction of shareholders may have the 
company’s auditor replaced if there are good reasons for assuming that the 
auditor appointed by the general meeting lacks the necessary independence 
and reliability. This is a much tougher approach to the assertion of the right 
and duty of minority shareholders not only to protect their own interests but 
to police corporate abuse. Since the Aktiengesetz regulates public companies, 
it may be argued that 10 per cent. is too high as a threshold to these rights 
relating to corporate mismanagement. However, it should be remembered that 
‘the major banks play a much more significant role in Germany and control 
of shares is more solidly concentrated. In Britain a lower threshold for public 
‘quoted companies would be justified. There is no equivalent of section 210 or 
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-222 (f), which are largely inappropriate to: public companies, but the broad 
equivalent of. both these remedies in.the GmbHG of 1892 which governs 
private companies. There is however a special remedy, . sadly. wanting in our 
own system, in section 117 of the Aktiengesetz. This provides a remedy when- 
over a shareholder, creditor or supplier of goods or services or anyone else 
exercises detrimental Influence on the company. Such a person is liable to 
pay damages if, by using his influence over the company outside the general 
meeting, he intentionally causes a member of the supervisory or management 
boards (or any lesser manager) to undertake a transaction harmful to tho 
company or to its shareholders. Professor Wurdinger informs us that this 
provision has so far been little used in practice. Its enactment in English law 
would doubtless give rise to excited speculation or fearful apprehension from 
many potential plaintiffs and defendants. Its possibilities seem almost limitless. 
However, legal advisers would no doubt remember how the courts have gelded 
section 210. . 

Tho protection afforded by section 117 does not apply to a controlling 
company which is permitted to exercise its powers of control within the frame- 
work of a group. Such companies are governed by another régime. Professor 
Wurdinger devotes a lengthy chapter (about a quarter of the text) to the 
important topic of associated enterprises and groups of compenies. It is well 
known that German law has a much more thoroughgoing and coherent 
approach to this crucial dimension of the modern corporate structure than 
does English law. Some of the rules and requirements are broadly similar to 
those in the 1948 and 1967 Acts—as the text makes clear. Thus the provisions 
as to the group accounts, the general definition of the holding subsidiary 
relationship and other disclosure requirements are much the same, in general 
outline, in both systems. It is in the provisions of the Aktiengesetz on mte- 
-gration and compulsory acquisition, and the further provision in respect of 
control contracts and profit transfer contracts, that the advances made by the 
1965 law on public companies are most striking. At first sight integration in 
German law appears similar to the powers conferred by section 209 (except 
fiat 95 per cent. of the shares of the acquired company must be obtained 
to trigger the right to purchase the remainder compulsorily). However the 
integration is not confined to offers (“scheme or contract ”) and can be used 
whenever a company holds 95 per cent. Further, “the facility of acquiring 
the 5 per cent. minority shares of another company is not, however, the 
esential feature of an integration, nor necessarily the motive for carrying it 
out. By means of an integration the AktG makes it possible for the prind- 
pal company to acquire the unrestricted right to dispose of the assets of the 
integrated company as though they were its own. Although the two com- 
panies remain separate legal persons while the integration lasts, they are 
ieee for all practical purposes as though they were one single company ” 

. 139). 

One consequence of integrati6n—sorely lacking in. the case of wholly owned 
“subsidiaries here—is that the controller is liable to the creditors of the inte- 
grated company jointly and severally with the latter for all its debts and ob- 
ligations arising before or after integration. ‘‘ This is the inescapable corollary 
of the principal company’s unrestricted power of disposal over the assets of 
the integrated company ” (p. 145). Would that it were the corollary here and 
that creditors could not be left to whistle for their money, where a subsidiary 
is put into liquidation. The law on integration also protects the shareholders 
of the holding company. They are entitled to require information at general 
meetings in respect of all matters concerning the integrated compeny. In any 
event the amount of concurrent liabilities must- be stated in the principal 
company’s balance sheet. ‘ 
` Where a controlling company does. not integrate it may make a control 
contract. Here it is presupposed that there will -be minority shareholders. Their 
interests are protected by giving them option of ‘elthdr a guaranteed minimum 
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dividend (with a right to apply to the court as to the adequacy of the yield) 
or a right to.be bought out for adequate compensation. There are elaborate 
provisions [or compensating losses caused 'to the subsidiary. In contrast to inte- 
gration, the law on control contracts permits the dependent company to be 
subjected. to.losses.or detriments only so far as this may serve the interésts of 
the controlling enterprise or the group. The controlling company must make 
good any annual deficit of the dependent company, including losses from 
carrying on its business, or from accidents, strikes or other causes. These pro- 
visions for compensating losses also protect the creditors of the dependent 
company. “ Although the controlling enterprise is not responsible to creditors 
for the debts and liabilities of the dependent company,’ as it would be- under: 
an integration, the dependent company is protected: against insolvency by the 
controlling company’s obligation to pay compensation for losses. If the depen-- 
dent company’s assets at the time the control contract is entered into are 
diminished by its liability subsequently incurred,’ an absolute liability to remit 
an equivalent sum to the dependent company is imposed on the controlling 
enterprise, so that the creditors of the dependent company are protected, pro- 
vided the controlling enterprise itself remains solvent” (p. 156). Once again, 
there is a degree of protection which English law should also afford the credi- 
tors of a controlled (but not wholly owned) srbaidiary. In the procedure 
governing both integration and control contracts shareholder consent must 
be obtained not only from the acquired company but from the acquiring 
company (in each case by those holding three-quarters of the share capital). 
This is a safeguard which does not exist in this country. It may be noted where 
a control contract is ‘not entered into- the Aktlengesetz provides broadly 
equivalent protection for the shareholders and creditors (including compen- 
sation for losses and misapplication of assets). 

Much attention has been devoted in this review to the 1965 law on public 
companies since it is there that our legislators might learn some important’ 
lessons. The legislation governing the private limited company end the various 
types of partnership (civil, commercial, limited, undisclosed—similar to that 
found in other civil law systems) is of much earlier date and of lees intereft 
to the English lawyer. It is worth briefly noting the much tougher and mare 
realistic requirements in respect of capital maintenance in the private limited 
company: ih the area where our Gwn system is weakest. The provisions in 
respect of non-cash considerations (including ‘verification by examiners appoin- 
ted by the court), the tough approach to “ off the peg ” companies (known in 
Germany as “buying an overcoat’’), and to undercapitalised and loan- 
financed private companies, are icularly worthy of note. ` 

This little book may certainly be read with profit and enjoyment by anyone 
interested in reforming English company law and in the programme of harmo- 
nisation of the company law systems of the Community. Those who do not 
propose to engage in company operations in Germany may find the concise 
but’ meticulous description of every type of corporate procedure a little weart 
some, but this is probably a merit in work not primarily intended for the 
academic reader. In describing the flexibility and simplicity of the ctvil law 
partnership, Professor Wurdinger observes that the “ purposes for which 
the groupement Wintérét économique was created by. French law can there- 
fore be effected under the form of civil partnership in German law.” (p, 219). 
Since he earlier notes that civil law partnership cannot carry on a commer- 
clal undertaking (and is therefore confined to professional firms, building and 
construction partnerships and partnerships between farmers) it is hard to 
understand his implication that there is no need for a GIE in Germany. 


A. J. BOYLE. 
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THE ROLE OF SOLICITORS IN DIVORCE 
PROCEEDINGS* 


PART I 


THE EXPERIENCE OF CLIENTS 


“I was walking down the boulevard one day with my sister 
who was down for a week’s holiday. She said off the cuff 
‘When are you going to get divorced?’ I said ‘I don’t know.’ 
Seeing a solicitor’s office, I said ‘Pil pop in here ’—just the 
job, just like going in the oP for a loaf of bread. So I sees 
the receptionist. She said “ seo if he can see you straight 
away.’ Well, he gave me an interview straight away. Within 
an hour everything was done. He told me to bring all the 
gen I could in a couple of weeks time, which I did and theh 
we got on with the job.” 


This was the satisfled way in which a divorcing father described 
his first meeting with a solicitor. Yet judged by the mounting 
criticism in the populdr press of legal services generally, which 
culminated with the setting up of the Royal Commission on Legal 
Services, one might conclude that his experience was exceptional. 
But was it? This article will report the findings of a research 
project, conducted in 1973 and 1974, which studied two groups 
of divorcing parents and their reported experience of the solicitors 
who represented them. In doing so, it does not attempt to assess 
the technical competence of solicitors. The objective is to indicate 
the divorcing parents’ general level of satisfaction with solicitors. 
The first part.of the article reports both quantifiable factual 
information given by the parents, and their more subjective views 
and opinions of the quality of their solicitors’ services using 
verbatim extracts as illustrations. The second part discusses the 
implications of the research finding. 





* This article ts part of a larger research project entitled “ The Circumstances of 
Families in Divorce Proceedings ” which was funded by the Social Science Research 
Council. 
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A Summary of the Methods Used in the Research 


Data presented in this article was gathered in interviews with two 
samples of divorcing parents. The first comprised 102 petitioners 
(71 women and 31 men) drawn representatively on a one in three 
basis from a total number of 470 divorce cases heard in three 
local county courts between January and June 1973. A letter was 
sent to 145 petitioners of whom 102 agreed to participate in the 
research. The second sample of 41 couples was more specialist. 
It was drawn from parents known to Divorce Court Welfare 
Officers in three South-western counties. It is therefore only 
representative of those cases in which reports on the circumstances 
of children were prepared. These parents were invited to partici- 
pate in the research by the Court Welfare Officer only after he 
had completed his inquiries for the court. Their names were referred 
to the research team between October 1973 and April 1974. Inter- 
views with both samples were generally tape-recorded, on average 
lasted two and a half hours and in most instances took place in 
the clients’ homes. All interviewers used carefully constructed 
questionnaires which permitted the maximum comparison to ‘be 
made between both samples. Parents were asked about a number 
of issues concerning their experience with the machinery of divorce. 
Only that which concerns their contact with solicitors is reported 
here.’ 


Results of interviews with the petitioner sample and court welfare 
sam ple 

1. The Choice of Solicitor 

Solicitors ply their trade in the market place. They are usually 
the first representative of the legal profession met by the potential 
litigant. They cannot advertise their services openly. Some have 
small general practices, others prefer not to take on family law 
business at all, while others, more usually larger firms, have 
solicitors who specialise in it. How are potential clients to discover 
the firm best equipped to serve their needs? All the divorcing 
parents interviewed were asked how they chose the solicitor who 
first dealt with their case. Table 1 below summarises the replies 
from both samples. 





3 In interpreting the findings two things should be noted: first that at the ttme 
parents were interviewed many would still regard their contact with the solicitor 
the decree 
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TABLE 1 


Choice of Solicitor 


Petitioner Sample Court Welfare Sample 
n=102 n=41 couples 
Men Women Men* Women 
n=31 n=71 Total n=39 n=41 = Total 
% % % % % % 
Asked friends’ 26 29 28 34 59 47 
advice 
Asked family’s 23 
advice or used 
family solicitor 
Had used him 19 9 13 9 8 8 
before—house 
purchase, etc. 
Saw office and 19 8 12 9 5 7 
walked in 
Asked C.A.B., _ 12 9 17 13 15 
social worker, etc. 
Went to court - 11 8 — — — 
and looked at 
legal aid list 
Looked in 3 4 4 3 5 4 
Telephone book 
No choice—only 10 3 5 3 - 1 
firm in area 
* (Two male respondents in this sample did not use a solicitor.) 


21 22 26 11 18 


The totals in each sample are broadly comparable. Selecting on 
the recommendations of friends and relatives is the most frequent 
method. Friends were also often reported as having consulted the 
same solicitor about matrimonial problems. Previous personal 
experience, either through house purchase or business, is the next 
most popular method. With the exception of the few parents 
who lived in relatively remote rural areas and who said that 
because of this they had little choice, it will be noted that only 
those who walked in off the street or used the yellow pages of 
the telephone directory (approximately 20 per cent. or less) chose 
their solicitor without the benefits of previous experience or 
personal recommendation. 

In certain respects the pattern of choice differs between men 
and women. The sample of 102 petitioners was asked whether 
they had had any previous contact with solicitors before consulting 
them with marital difficulties. Over half the men, 19/31 (61 per 
cent.), compared to only 11/71 (14 per cent.) women had used 
anlicitara hefare, uminlly for house purchase. Thuy uver 80 por 
cent. of these mothers had no previous experience of solicitors. 
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Not surprisingly they tend to seek advice about the choice of 
solicitors from social workers, C.A.B.’s or the court itself more 
often than men. 

In the Court Welfare sample more parents reported using social 
workers as sources of information about solicitors. This sample 
as a whole had greater contact with social workers than the 
representative petitioner sample so this finding was not unexpected. 
Even so for the two samples generally social workers are not an 
important referral source. 

Those choosing without the benefit of previous experience or 
personal recommendation sometimes found the search for a solicitor 
time-consuming and haphazard. Thus one father remarked: 


“J walked around the city asking solicitors whether they dealt 
with divorce cases. Most of them didn’t seem to—they specia- 
lise in different fields. When I got to number four, they said 
“we'll take the case for you.’ The chap I had seemed to 
specialise in divorce. Now that’s a bit difficult finding out 
which solicitors do which.” 


Choosing by chance can also be discouraging especially if people 
are already emotionally upset by a stressful marriage. One mother 
told us: 


“ The first one I went to—I was very distressed at the time— 
I think he just took my name, address and age and noted 
how long I'd been married. He was totally disinterested. He 
didn’t want to know. I felt though I was talking to a 

e brick wall. There was no offer of help, no come back and see 
me next week. I just walked out of that office and burst into 
tears. I thought ‘ well, who the hell can I go to?’ and that’s 
when I ’phoned up the Clerk to the Justices. . . . I just didn’t 
know where to turn.” 


2. Client perception of solicitor’s manner at first reception and 
subsequently 


Parents were asked about the kind of reception they had received 
from their solicitor and whether they felt they could discuss their 
marital difficulties with him freely. Table 2 classifies their replies. 

The great majority of parents in both samples found their 
solicitors approachable, friendly and supportive. Here are two 
typical replies: 

“He was the only person I could confide in. I expected him 
to be very business-like and efficient, but he was relaxed 
and he made you feel relaxed. He always told me if there was 
anything I was worried about I could pick up the ’phone and 
contact him.” 

“I was very impressed on my first visit to him. It wasn’t an 
easy thing for me to have to go along and explain to a stranger, 
but I did find him very easy to to and very sympathetic 
in the sort of questions he asked.” 
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TABLE 2 


Whether solicitor was considered approachable 


Petitioner DCWO 
Study . Study 
n=102 n=82 
% % 
Yes—approachable, friendly, helpful 51-0 48-8 
» felt I could confide in him 19-6 22°0 
,, like a parent figure 2°9 12:2 
„ approachable, other 11°8 4-9 
No —ununterested 2°9 4°9 
»» too busy 5:9 2:4 
„ legalistic 2:0 4-9 
„ other 3°9 D 
Did not use solicitor ~ 2°4 


The solicitors’ ability to make clients feel at ease was commented 
on frequently, particularly in relation to the first visit when people 
were often most anxious, confused or upset. At such times it was 
important to them that their solicitor could accept these emotions 
without embarrassment. 

One mother, separated from her children, told us: 


“You can talk to him. I used to upset myself and I used to 
feel awful, and I said ‘Cor, I bet you get used to womén 
crying in your place’ and he said ‘I do actually.’ He said 
‘Really you have got something to cry for—I'll agree to that.’ 
He really was very nice.” 


We asked another mother how her solicitor reacted when she used 
to cry sometimes in his office. 
“ Oh, he is very good. He has obviously seen many people like 
this. He tries to make me laugh. He’s very understanding.” 


A father who had had a depressive illness after the break-up of 
his marriage and the loss of custody of his children spoke in similar 
terms of his woman solicitor: 


“I think that after what I went through, I was very, very 
emotional and it made me quite ill. She thought I would 
harden up, but I didn’t. When she realised this she was very, 
very kind. I think she can adapt to the sort of person she 
is dealing with...” 
As will be seen from Table 2 above, only a minority of parents 
reported adversely on their solicitors’ manner. Here are some 
of the more representative comments: 


“He was vague and seemed disinterested. He didn’t con- 
centrate on the details of the case enough to bother to 
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remember them. In fact he sometimes seemed to mix my 
case up with somebody else’s.” 


A mother involved in a bitterly disputed custody case commented 

in similar vein: , 
“I think in a lot of instances solicitors are extremely busy. 
They take on far more than they can reasonably cope with. 
Basically it’s over-work. I mean I can go to him after I’ve 
been to see him three of four times and he'll say ‘Is it two 
children you’ve got? ’ One feels then you are just a number 
rather than a person.” 


Feelings of not being accepted or properly recognised as a person 
worthy of the solicitor’s professional concern and respect seemed 
to be a common theme. 

Not to be recognised and respected may be all the more painful 
when the problem that one seeks advice about has personal and 
emotional overtones as is the case in almost all family law issues. 
The contrast between solicitors who had good receptivity and 
those who did not is well illustrated by a mother who compared 
an encounter with her husband’s solicitor with the meeting she 
had with her own: 

“Mine was abrupt, very abrupt. You think he is snapping at 
zon the time. I feel as if I don’t want to talk to him, 

uss he’s not listening. Whereas his was kind but firm. 
He said: ‘Come on, pull yourself together or we aren’t 
going to get anywhere ’ and I felt better right away.” 


Efficiency by itself does not compensate for a lack of empathy 
as was pointed out by a petitioner father lookmg after his five- 
year-old daughter. The respondent mother was disputing custody. 

“I would say he’s very efficient—he knows the law back to 
front, but he doesn’t understand how a person feels—the strain 
on me of worrying whether I was going to lose me daughter. 
I used to say ‘do you think TIl win the case?’ But he was 
strictly a solicitor—he wouldn’t commit himself.” 


3. Changing solicitors 


We wished to know how frequently parents remained with the 
first firm that they had approached and what proportion changed 
because they were dissatisfied with the service. 

Most parents remained with the same firm, the findings for both 
groups of petitioners being exactly comparable. Only a small 
proportion of parents (10-12 per cent.) changed because they were 
dissatisfled. 

Table 4 below indicates how often parents saw the same solicitor 
and how often they dealt with more: 

Most people only saw one solicitor, the proportions for each 
sample of petitioners being the same. Surprisingly this proportion 
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TABLE 3 


Proportion of Clients Changing Firms of Solicitors 


Representative 
Petitioner Court Welfare Sample 
Sample (a) Petitioners (b) Respondents 
n=102 n=4l n=4i 
% % % 

Stayed with same 
firm throughout 73 73 56 
Changed firm: 

dissatisfled 12 7 12 

client moved 

area 7 J2 5 

firm first 

approached 

didn’t deal with 

divorce 4 . 35 5 

solicitor 

changed firms 1 2 5 

friend advised 

another firm 2 _ 10 

no reason given : 2 — — 
Never used 
solicitor or stopped i 
using solicitor - — 7 


increases in the case of respondents in the court welfare sample. 
Very few—less than 10 per cent.—saw more than two people. 

Most parents preferred to deal with just one solicitor. Referral 
to someone else in the firm was often commented on as disruptive 
and impersonal: 

“The first one left, then I had one who dealt with the actual 
court proceedings, and now I’ve got another. I didn’t like the 
idea of changing in the first place . . . It’s a bit off-putting 
seeing all these different people. Just as I was getting on with 
one I would have to answer all the same questions with a 
new man. Besides they had different attitudes. The first one I 
saw always seemed helpfulthe second seemed to look on 
the black side.” 


While busy lawyers may have good reasons for passing on some 
clients to more junior or unqualified colleagues, from the client’s 
point of view such a move may easily be interpreted as implying 
that his problems are in some way undeserving of the experienced 
man’s attention. 
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Proportion of Clients Seeing More than One Solicitor 


Representative 
Petitioner Court Welfare Sample 
Sample (a) Petitioners (b) Respondents 
n=102 n=4] n=4 
% % % 

Always saw the 
same person 58 58 ` 68 
Saw two—first 
left firm 6 5 — 
Saw two—passed 
to more junior 
person 4 7 12 
Saw two—no 
reason given for ; 
change 19 15 5 
Saw both solicitor 
and articled clerk 4 10 5 
Saw more than 
two—others left 
firm 4 2 = 
Saw more than 
two—no reason 
given for change 5 2 - 5 
Did not use 
solicitor/other 1 ~ 5 


4. Liaison between solicitor and client 

Divorcing parents frequently complain about the length of time 
legal processes take. They often don’t understand the reasons for 
delays. To some extent, the solicitor controls how quickly the 
divorce petition is filed, the court hearings arranged, and disputes 
about the children or money settled. The solicitor acts as the link 
between the client and the legal system which regulates the changing 
marital and parental roles within the family. Naturally enough, 
parents in these circumstances expect to know what is going on, 
what stage has been reached, and how long it will take. Parents 
in both samples were therefore asked whether they felt that their 
solicitor kept them informed as their case developed. Table 5 
classifies their replies. 

Over 75 per cent. of parents in both samples felt their solicitors 
were good at keeping them in touch with what was going on. 
This usualły contributed to the client’s confidence in the solicitor’s 
general ability. Conversely the minority who felt that they were 
being kept in ignorance often became anxious. In’ consequence 
sometimes they badgered their solicitors: 
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“I wasn’t satisfied really; I felt the solicitor kept stalling it. 
I ’phoned him hundreds of times, he used to get so het up. 
He probably had so many cases on his hands.” 

“My husband’s solicitor sent him copies of letters he’d 
received from my solicitor! But my solicitor didn’t and when 
I went to see him, he didn’t even tell me what he’d received. 


I had to ask him all along the line.” 
TABLE 5 
Liaison between Solicitor and Client 
Representative Court Welfare 
Petitioner Sample 
Sample Petitioners and 
n=102 Respondents 
combined 
n=82 
% % 
Yes, very good—always let 
me know 64:7 40:3 
Yes, quite good—ausually let 
me know 17-6 35.4 
No, I had to find things out 
for myself 3°9 4-9 
No, I had to “ badger ” him 
and make him do things 
for me 13:7 15:9 ° 
No solicitor — 3°7 


We asked parents in the petitioner sample whether they thought 
their solicitor got things done as quickly as possible in the circum- 
stances, The majority (60 per cent.) thought that they did; 16 per 
cent. experienced delays for which they felt their solicitor was 
responsible; and a further 15 per cent. blamed delays either on 
the court machinery or on the other party. The remainder felt 
they couldn’t judge. Solicitors who explained delays and who were 
able to give clients a realistic estimate of how long things would 
take were invariably experienced as helpful and reinforced the 
client’s confidence. 

A father who had experienced two solicitors told us: 


“The first was very vague—one day hopeful and the next 
he wasn’t. I became very depressed, continually drawing a 
blank card when I saw him. Whereas the second solicitor 
was so methodical, businesslike and efficient. He had the 
opinion that there was more than one way to skin a rabbit. 
I found this very encouraging. I grinned from the first day I 
came out of there. He would say ‘this time next year it 
will all be over.’ In fact he wasn’t far out. Took hih about 
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12 months. I didn’t get depressed after I went to see him. 
He lifted me out of it.” f 


Remarks such as these testified to the solicitor’s capacity to boost 

their client’s morale. The reverse was the case with unrealistically 

optimistic solicitors or those who failed to keep clients properly 

informed. Thus one dissatisfied mother said: 
“ I thought the divorce took quite a while. I kept ’phoning 
him up because I thought hed torsetien. It seemed to take 
months. He said it would be through by January but it wasn’t. 
I was still waiting in February. I rang up three times reminding 
him that I’d heard nothing. He said the courts were taking 
their time or something.” 

A father remarked: 


~“ All these people on the perimeter—solicitors, welfare officers, 
know what they are doing. I’m in the middle of it and I 
don’t. Where does that leave me? I’m in a void. They could 
sit down and write a letter to say ‘we’re still moving’ but 
I eee it’s the expense. I think to myself they must have 
hun of clients. The reason I’m in this position is that 
I’m just waiting for the law to move itself.” 


5. Duration and amount of contact with solicitor 


Many variables influence how often divorcing parents see their 
solicitors and how long they remain in touch with them. The 
complexity of the case, the activities of the other litigants involved, 
thg administrative behaviour of the judicial machinery, as well 
as the individual judgment of both client and solicitor in deciding 
whether an interview is necessary, all determine the amount of 
contact that takes place between them. It is tempting but facile 
to assume that the longer or more. frequent contact is, the more 
important in emotional terms. the relationship becomes, although 
sometimes this may be the case. 

It proved hard to quantify and evaluate meaningfully the time 
dimension. Even so in.the representative petitioner sample the 
majority of parents estimated that they had had at least six 
interviews up to the time. that the researchers had met them some 
four to six weeks after they had obtained their decree nisi. Of these 
36 per cent. got the decree within two years of their joint visit 
to the lawyer and 33 per cent. within two to four years. In 31 per 
cent. of cases contact had lasted four years or more. The respective 
figures for petitioners in the second Court Welfare sample are 
63 per cent., 25 per cent. and 12 per cent., the differences between 
the'two samples being primarily associated with the section of the 
Matrimonial Causes Act under which the decree was sought. 


6. The solicitor’s stance in relation to marital conflict 


Divorcing parents tend to evaluate their solicitor according to 
whether or not they are felt to be partisan, a factor which seems 


Nov. 1977] THE ROLE OF SOLICITORS IN DIVORCE PROCEEDINGS 635 


to be strongly associated with client satisfaction. We wished to 
examine parents’ perception of their solicitors’ partisan attitudes 
closely, since it seemed probable that by doing so we could increase 
understanding of the way legal machinery contained, resolved or 
possibly exacerbated family disputes. The questionnaire, used in 
interviews with the second sample of parents, incorporated questions 
which tested whether they felt their solicitor had been committed 
to their interests. Of this sample, 63 per cent. saw the lawyer as 
clearly partisan—the proportion being somewhat greater for 
petitioners than for respondents. 
Typical reasons given in favour of a partisan role were: 


“If one solicitor is out for a fight, you need another to 
combat him.” 

“Well, in my situation (a mother who was secking custody, 
father had left home with children), you’re terribly vulnerable. 
You need to feel that there is someone fighting for you and 
doing his best for you.” 

“ If I had plenty of money I wouldn’t be fighting for every- 
thing and I would understand if my solicitor took a lenient 
line with the other side. But I have nothi at all, and 
therefore I must get everything I can. My solicitor realises 
this and is doing his best.” 

Twenty-two per cent. of the sample saw the lawyer as neutral, 
there being in this respect very little distinction between petitioners 
and respondents, Some considered the stance appropriate to their 
case. But others implied that it was not, often favouring 
partisanship: 

“ Most times he remained neutral. He seemed very pessimistic 
which made me think he wasn’t on my side any more. But, 
of course, this must be expected, I suppose. He knows what’s 
coming, more so than I did. He was cautious.” 

“Well, he was neutral, I suppose. But he did see me when I 
was all black and blue. When he saw me like that he was 
very good. He got the injunction. But I don’t know, I think 
he was neutral.” 


A small minority, 14 per cent., considered their lawyer generally 
disinterested in their case, and invariably mentioned this as a 
reason for dissatisfaction. Most of these too would have preferred 
a partisan lawyer. 

Overall the research evidence suggests that partisanship was 
for most an essential aspect of the solicitor’s role. Even sO, Many 
were ambivalent about it. This was revealed clearly when parents 
were asked which of the following two statements they agreed with 
most in the light of their experience: 


(1) “A good divorce lawyer is one who fights hard for his 
client’s interests against the other party.” 


(2) “A good divorce lawyer is one who tries to reduce the 
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conflict between the parties by getting them to agree 
wherever possible.” 


Some parents pointed out that the two statements were not 
necessarily contradictory, but most saw the point of the distinction 
between the two and expressed a preference. The unexpected 
result was that although the majority of parents (63 per cent.) 
approved of their own particular solicitor being partisan, when 
faced with the choice between these two hypothetical statements 
the majority (45 per cent.) favoured the conciliatory approach 
and only 28 per cent. preferred the “ fighter.” * As one would 
expect those parents who were most bitter and resentful of the 
other were generally those most in favour of partisanship. By 
contrast those who remained on reasonably amicable terms with 
each other, or wished to do so, were more inclined to stress the 
value of a conciliatory approach. Thus one mother remarked: 


“My husband’s been pretty amicable and I think I am, too. 
The solicitors should have got their heads together and just 
said ‘look, she wants that, he wants that, fair enough.’ We 
settled amicably between ourselves, why couldn’t the 
solicitors? ” 
This sad question highlights the case with which solicitors can 
be influenced by the traditional adversary model into potentially 
aggravating or even initiating conflict. In doing so they may 
consider they are merely protecting their client’s interests. 

A number of parents considered that, while their feelings of 
bitterness for the other might prompt expression through the 
agency of partisan solicitors, this would not be in the interests 
of their children. Thus one mother remarked: 


“I agree with the solicitor who tries to get agreement because 
in my situation especially there’s an awful lot of bitterness 
on my husband’s part. It’s better to come to an agreement 
than a heated battle in court, because the terrible bitterness 
overflows on to the children from the partner that’s had the 
battering in court.” 
Another commented: 
“It’s better to get these things over with as little unpleasant- 


- ness as possible, especially when there are children involved and 
you are bound to see each other.” 


Another frequently advanced reason in favour of a conciliatory 
approach was an appreciation that unremitting hostility in litigation 
could have adverse long-term consequences not only for the 
children but for the parents themselves. As one father remarked: 


“T think if the solicitor fights regardless, it can leave one 
ae 
2 Twenty-two per cent. replied that the stance the solicitor took in the conflict 


should depend on the circumstances between the parties and the children. Five per 
cent. agreed with neither statement or else did not use a solicitor so could not fudge. 
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party completely in the cold. Everyone has got to Survive, 
and something taken to extremes sometimes means one person 


Just can’t.” 


A number of parents recognised that under the present system 
of separate representation solicitors are almost inevitably going 
to be biased towards the client they represent simply because they 
do not have equal opportunities of hearing “‘ both sides of the 
story.” Thus one parent said: 


“ Somehow the system has to even things out and be fair to 
both sides, because the solicitors are only seeing one person, 
they're not seeing two. ... I sometimes wish they would 
send for you both and have a talk with you, and meet the other 
person, before deciding which is the right thing to do. They 
should hear the proper story from both, and only then try to 
sort it out.” 


This comment raises the question whether solicitors shouldn’t 
be more prepared to act as informal family arbitrators, seeking to 
minimise the risk of litigation and encouraging the parties to 
reach settlement. Generally at present only the court and possibly 
its Welfare Officers can take up a neutral stance and arbitrate 
in this manner. 

The research was concerned not only with parents’ experience 
of their own solicitors but with their views about the part played 
by the other party’s solicitor. Only a few had actually met him. 
Their impressions were therefore generally only based on indirect 
evidence. Most seemed to think that the other solicitor tad 
inflamed the conflict by encouraging their former spouse to be 
more obdurate. Here are some illustrations: 


“ I think he tried to make things worse between us. I honestly 
couldn’t see my wife deciding on her own volition not to 
cook, wash or do anything for me in the house and make life 
there so intolerable that I was forced to leave. If she had 
said as much to me verbally I would probably have believed 
it was her. But I had a letter from her solicitor containing 
instructions. I thought it must therefore be his idea not hers.” 
“Well, he kept sending pretty demanding letters which were 
of course answered by demands of our own. The whole thing 
was pretty nasty and I think increased the bitterness.” 


A number of parents considered their solicitors had presumed 
that because they were divorcing they were necessarily in conflict. 
Yet quite often this was not the case. For example 13 of the 102 
petitioners in the first sample said that they had planned their 
parting quite amicably. Only a minority of the 102 (32 per cent.) 
had contemplated serious dispute, usually over property and 
children, and when it actually came to court only 21 per cent. 
disputed matters. It is therefore clear that in the large majority of 
divorce cases agreement between the parties is eventually reached, 
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despite earlier periods of conflict and disagreement. While not 
wishing to minimise the part solicitors play in negotiating settle- 
ments, it is nevertheless disturbing to have to report instances 
where parents felt that the tactical manoeuvres of their own 
solicitors went against their own inclinations and antagonised the 
other party. Here are two examples from the 13 parents in 
the petitioner sample who had remained on amicable terms with the 
other parent: 
“There was one occasion when my husband did get a bit 
spiteful That was when my solicitor wrote a letter to his 
solicitor saying that I hadn’t agreed to the settlement and I 
had.” ' 
“ My solicitor caused me quite a bit of emotional disturbance 
by telling me that it was in my interests and urgent that I 
should send a private investigator down to see my husband, 
which I didn’t want to do, as we’d sorted it all out as amicably 
as it could be. He talked me into it, but I really didn’t want to.” 


Such comments illustrate how the use of tactics appropriate to 
the legal combat of ordinary litigation, when applied insensitively 
to issues that arise from emotional difficulties in interpersonal 
relationships only serve to antagonise the other party. They 
raise the important questions whether family legal issues can be 
distinguished from other kinds of litigation on account of their 
intimate personal and emotional components, and whether, because 
of this, the procedures applied in family law practice need to be 
fundamentally altered. They also raise the question whether 
soficitors have a vested interest in perpetuating conflict. Certainly 
some divorcing parents questioned whether solicitors sought to 
profit from the breakdown of the client’s family relationships. 
For example one father commented: 


“In some instances he’s got an agreement on things, but I 
would say the majority of times he’s fought only for my 
interest. You see, it’s difficult. When he’s going for you, 
I feel that in the end, through the conflict, his bill is going 
to be bigger, so it’s better for him as well. They’re business- 
men same as anyone else—they have to think of themselves. 
A lot of people seem to think they’re like chaplains but 
they’re not! ” 


[To be continued] 


MERVYN Morcu.* 
* pa, Senior Research Fellow, Department of Social Administration and Social 





Kriefman and Val Walker have made helpful comments. I take full responsibility 
for the material’s presentation and for the views expressed. 


SOLICITORS’ REMUNERATION: A CRITIQUE 
OF RECENT DEVELOPMENTS IN 
CONVEYANCING 


INTRODUCTION 


THE legal profession’s economic dependency upon conveyancing, 
and its exploitation of the conveyancing monopoly, have ensured 
a cb history of public controversy over the methods by which 

perty transfers are effected, and the assessment of an appropriate 
sale of fees. In the past debate has generally centred on the advan- 
tages of an efficient system of land registration and the consequences 
of its development for the profession’; at present, however, the 
debate is concerned more with the level of charges and maintenance 
of the solicitors’ monopoly. The purpose of this paper is to present 
the arguments for a more competitive approach to conveyancing 
charges and to discuss alternatives which would be “fair” to both 
solicitors and clients. Although a recent change in the law offered 
scope for a more competitive method of charging, the judicial inter- 
pretation of the Solicitors’ Remuneration Order 1972 ? is inconsistent 
with the reforming intentions which underlay its introduction and 
the judgment in Property and Reversionary Investment Corporation 
Ltd. v. Secretary of State for the Environment? casts doubt on 
whether the planned move away from scale charges expressed in the 
Order is taking place. As long as scale charges persist, either formally 
or informally, fees for some transfers will be too high and the 
pressure from unqualified conveyancers will remain. 

Solicitors have always relied on property for their main source of 
income. The survey conducted by the Prices and Incomes Board for 
their 1968 Report‘ suggested that in round terms conveyancing 
contributed 55 per cent. of solicitors’ incomes whilst accounting for 
40 per cent. of their (total) expenses. For many provincial solicitors 
the percentages would be much higher. There is no doubt that any 
undermining of the monopoly, either through a change in the law 
or through an increase in do-it-yourself conveyancing, would have 
a substantial effect upon solicitors’ remuneration, an effect which 
would be exacerbated by the probable loss of another important 
source of income, legally-aided uncontested divorces.’ 





1 See A. Offer, “The Origins of the Law of Property Acts 1910-25 ” (1977) 40 
M.LR. 505. 

3 The Solicitor’ Remuneration Order 1972, S.I. 1139 which came into effect on 
January 1, 1973, abolishing the scalo feo. 

2 Property and R Reversionary Investment Corporation Ltd. v. Secretary of State 
for the Environment [1975] 2 AI E.R. 436. 

4 National Board for Prices and Incomes, Report No. 54, “Remuneration of 
Solicitors,” Cmnd. 3529 (1968). 

s In addition the Report of the Royal Commision on Ctvil Liability for Personal 
Injury (the Pearson Commission) may have implications for solicitors’ earnings from 
clatms for compensation for injury. 
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Traditionally the scale fee has given solicitors a stake in the 
property market, sharing in the profits, but without liability for the 
losses in a characteristically volatile market. Even so the profession 
has had to face substantial cyclical fluctuations in income,‘ which is 
sensitive both to the number of transactions and to the price of 
property. Avner Offer has shown how great these variations have 
been over the past century’; before the First War property prices 
fluctuated in cycles of about 20 years but since then prices have not 
followed such a cyclical pattern; they fell during both Wars, and in 
the Depression in the 1930s, and the present recession in the property 
market was, like that of the 1930s, preceded by an exceptional boom; 
it therefore followed a period of rising income from conveyancing 
and an expansion m the number of practising solicitors, thus com- 
pounding the effects of low property prices and rapid inflation on 
income related to a scale fee. 

An idea of the recent rapid rise in house prices may be derived 
from Table 1, which shows that over the 10 years to 1976 house 
prices rose by over 330 per cent. However in constant terms house 


TABLE 1 


Average House Prices at Mortgage Completion Stage 1966—75 
Current Price (£) Constant Price (£) Retail Price Index 


(1966 = 100) (1966 = 100) 

1966 3,850 3,850 100 

1967 4,080 3,980 102°5 
1968 4,340 4,045 107-3 
1969 4,660 4,120 113-1 
1970 5,000 4,156 120-3 
1971 5,650 4,293 131-6 
1972 7,420 5,262 141-0 
1973 10,020 6,506 154-0 
1974 11,100 6,212 178-7 
1975 11,945 5,383 221:9 
1976 12,759 4,936 258:5 


Sources: “ Housing and Construction Statistics,” Department of the Environment; 
Economic Trends, Central Statistical Office. 


prices rose to a peak in 1973, showing a real increase of 69 per cent. 
since 1966, and then fell by 24 per cent. over the three years to 
1976. A comparison of the movements in the residential and com- 
mercial markets is available only for the last three years; Table 2 
gives both the number of transactions and the total value for the 
two sectors for samples drawn in October 1973 and 1974, and in 
November 1975. 

e Although the scale charges were increased from time to time; this was effected 


by the Solicitors’ Remuneration Orders of 1919, 1925, 1944, 1959, 1963 and 1970. 
7 A. Offer, thesis, unpublished; and “ British solicitors and the Real Estate Market,” 
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TABLE 2 


Number of Property Transactions and Values in Current and 
Constant Terms, 1973-75 

Nos. (Thousands) Current Values Constant Values 

(£m) (£m, 1973 prices) 

73 T4 T5 B TA T5 NMB MA T5 

Residential 93 84 90 760 786 879 760 683 627 
Non-residential 16 13 13 365 180 156 365 157 112 
Total 109 96 103 1,125 967 1,035 1,125 840 739 


Sources: A. T. Dunn, “ Conveyancing Since 1973,” Economic Trends, September 
1976; Monthly Digest of Statistica. 


The value of conveyancing transactions in both the commercial 
and residential sectors fell in 1974, and although the residential 
sector recovered in money terms in 1975, in real terms the drop in 
value continued. The total value of transfers gives an indication of 
the earnings potential of the profession, which, for residential 
property has fallen in real terms by 17 per cent. in two years and, 
for commercial property, by 70 per cent. over the same period.* 
Commercial property conveyancing is, however, a much less 
Important source of income than residential, as the figures for the 
relative values in the two sectors show, and many of the transfers 
are probably undertaken by salaried company solicitors.* In addition 
to the substantial fall in property values there has also been a less 
marked, though significant, fall m the volume of conveyancing 
business over the three years. 

In spite of the recent fall in the real value of conveyancing trans- 


TABLE 3 


Recruitment of Solicitors and Clerks 1966-75 
No. of solicitors with No. of articles registered 


practising certificates 
1966 21,672 1,520 
1967 23,233 1,613 
1968 22,787 1,531 
1969 23,574 1,707 
1970 . 24,407 1,739 
197] 25,366 1,856 
1972 26,327 1,914 
1973 27,379 2,423 
1974 28,741 2,481 
1975 29,850 2,414 
1976 31,250 2,730 


Sources: Law Society; “ Survey of Legal Education ” (July 1975), Journal of the 
Society of Public Teachers of Law 


® Solicitors’ Income did not increase in proportion to the rise in house prices since 
the regulated scale was not a single percentage, but decreased as the value of the 
property increased. 

Pe ene aie ee eee ibe 3120 practidas 
solicitors in 1976 were in commerce, industry and natfonalised undertakings. 
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actions the number of practising solicitors has continued to rise at 
around 4 per cent. p.a., but the recession was reflected in a reduction 
in the number of articles registered in 1975, as is seen in Table 3, 
when registrations fell for the first time in seven years and in 1974 
the increase was unusually small. However this decrease was 
‘compensated for by the end of 1976. 

In a period of rapid inflation of prices and incomes, combined 
with a relative deflation in the property market, the incomes of a 
growing solicitors’ profession can only be maintained by very rapid 
increases in conveyancing charges for property in every price range. 
This is illustrated in Table 4 which shows the relative changes in the 
money value of property, and the earnings level of professional 
groups; for example, while the value of residential property rose by 
only 16 per cent. (from £760m. to £879m.) between 1973 and 1975 
the earnings of professional groups rose by 67 per cent. 


TABLE 4 


Index of Property Prices and the Earnings of Professional 
Groups 1973-75, 1973= 100 


Oct. 1973 Oct. 1974 Nov. 1975 


Earnings 100 132 169 
Residential Property 100 ~ 103 116° 
Non-Residential Property 100 49 43 
All Property 100 86 92 


BE olan Table 2; Table 131, “ Average weekly wage rates for professional 
and public administration,” Department of Employment Gazette. 


THE DETERMINATION OF CONVEYANCING CHARGES 


The fixed scale of conveyancing fees operated from 1883 until 1972; 
the most important feature of this system was that property value 
was the exclusive determinant of the amount the client was to be 
charged.?° The change in the rules, effective from 1973, was preceded 
by debates during which the shortcomings of the scale charge system 
were examined, and Pua eene were presented by the 
profession. 

The main argument against the scale fee is that charges do not 
reflect the amount of work done on the case. Clients who transfer 
relatively inexpensive property gain access to professional skills at 
the expense of clients transferring more valuable property who pay 
more for substantially the same services.’! This cross-subsidisation 


10 After the introduction of the Land Registry in 1925 there were two scales— 
unregistered 


one for registered and one for property. 
11 Some would no doubt argue that the conveyancing of even low-priced property 


Consumer Protection Department, Project No. 24, 1977, p. 4. 
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raises considerations of equity and has consequences for both the 
efficiency and the distribution of legal services. 

Cross-subsidisation appears to have been a major factor in the 
ultimate downfall of the scale charge system. Abolition of the scale 
in 1972 was in part a consequence of the recommendations of the 
Prices and Incomes Board report in 1968. The latter had suggested 
that conveyancing of high-value property was needlessly lucrative 
and that property value itself was an inadequate criterion on which 
to base charges. They reported: 

“ Tt is quite clear that at the top end of the range conveyancing 
is exceptionally profitable, while . . . conveyancing work at this 
level (below £1,000) is still unremunerative. . . . We propose, 
therefore, to suggest certain increases up to £2,000. This sug- 
gestion . . . would be consonant with our general recommend- 
ation that charges should be related to effort required—the 
effort entailed being sometimes relatively greater for a less 
costly house 2—and should facilitate a more economic as well 
as a more equitable deployment of time.” ™ 


The inequity of cross-subsidising those transferring lower-priced 
properties by charging more to those transferring more expensive 
properties is obvious, as is the implication of the PIB figures quoted 
earlier that conveyancing generally is subsidising other types of 
business. The point is well summarised by the Law Society themselves 
in a memorandum ta the Prices and Incomes Board. Although 
addressing the slightly different issue of the level of solicitors’ incomes 
vis-à-vis those of other professions they make the following remark: 

“|. . otherwise than by taxation, no one has suggested befote 
that one section of the community should be relieved of what 
it regards as a burden at the expense of another section.” 14 


When, however, the Law Society themselves examine the question 
of cross-subsidisation in conveyancing in the same memorandum 
they take a quite different view: 
“Scale fees were introduced in 1883 and have since then been 
maintained on the basis of being geared to the monetary value, 
with the figures carefully graduated so as to ensure that the loss 
on the lower value transactions is compensated by the fees 
higher up the scale.” 1 


Apart from issues of equity, cross-subsidisation has implications 
for the distribution of legal services since practices sited in areas 
where property values are high will earn greater revenues than 
corresponding ones in areas where house prices are much lower. 
This in turn will tend to encourage solicitors to work in affluent areas 


12 Often small exchanges of land where there is uncertainty over the exact 
location of the boundaries are more trouble than transfers of more expensive 


bulkdings. 

13 P.I.B. Report, op. clit. para. 54. Very few private buyers would have fallen 
into the subsidised catagory of below £1,000. 

14 “Conveyancing Remuneration,” Memorandum of the Council of the Law 
Society, reproduced in (May 3, 1972) Law Society's Gazette, 386, para. 12. 
15 Para. 4 (1). 
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while those solicitors who practise in poorer areas or want to 
specialise in welfare law will be encouraged to undertake unduly 
large numbers of conveyancing transactions in order to meet their 
costs, Therefore in defending scale charges the Law Society is 
indirectly promoting an imbalance of income between solicitors in 
poor areas and those in richer areas and discouraging solicitors from 
practising in poorer areas where there is little conveyancing, but a 
demand for other forms of legal services. 

It is not so much the inequities of cross-subsidisation which have 
provoked public discussion as the level of conveyancing charges per 
se. One of the most widely-canvassed remedies is the abolition of 
the conveyancing monopoly which would enable the forces of com- 
petition to reduce prices to a reasonable level. Against this it is 
argued that the importance of the average conveyancing transaction 
to the client and the inability of the consumer to judge the quality 
of the services he is obtaining, suggest that some protection is 
necessary. A combination of comprehensive compulsory insurance 
and a licensing system might ensure greater effective protection than 
at present; many people, perhaps wrongly, are sceptical of their 
chances of obtaining compensation from a solicitor and, in any event, 
they have to prove negligence in order to do so; moreover a licensiog 
system could ensure a higher minimum standard of competence 
since much conveyancing is at present carried out by unqualified staff 
with a minimum of supervision.’ 

Another suggestion often made with respect to all solicitors’ 
services is that advertising should be allowed. Restrictions on the 
dissemination of information often form a substantial proportion 
of codes of professional practice and are a pre-condition for effective 
price control in a fragmented profession. The effectiveness of 
restrictions on advertising in raising prices has been demonstrated 
for the opticians’ profession in America. The relevance of these 
findings for the legal profession is difficult to assess. The impact of 
advertising could well be less substantial in its effect upon fees since 
it is apparent that there is a very highly competitive sector of the 
opticians industry in the States, whereas it has been remarked of 
lawyers that they are more likely to regard each other as colleagues 
than competitors, a view borne out by the apparent lack of 
competition since the abolition of the scale fee in 1972. 

A third, and more certain, way of reducing conveyancing fees is 
through the reintroduction of price controls (with or without 
retaining the monopoly) which approximate the fees which would 





16 Michael Joseph argues that tho quality of conveyancing services provided is 
not very high. See The Conveyancing Fraud (1976). 

if L Benham am A. Benham showed that the price of spectacles varied by 
about 30 per cent. across states according to how restrictive ‘the profession's codes 
of practice were. “ Regulating through the professions: a perspective on Information 
Control ” (October 1975) XVIU Journal of Law and Economics 421. For a general 
discussion of advertizing and the professions, see D. S. Lees, “ Economic Conse- 
quences o tho Profomlons,” Institute of Economic Affairs Rescarch Monograph 
No. 2, 1966. 
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be charged under full competition. Although, initially, the income 
of solicitors might be substantially reduced, it would in the long 
term lead to greater stability of income, unlike a method linked to 
the value of property. What is implied by such a charge is some 
notion of “ cost-plus” pricing and thus the time expended by the 
solicitor and his staff would be the major criterion. In other spheres 
of legal practice it is being increasingly recognised that time-costing 
is an important tool both for helping the individual solicitor 
rationalise his activities and as a useful basis for deciding the charges 
to be made. Although it has produced pamphlets to help solicitors 
understand the method and to encourage them to adopt such 
methods, the Law Society persists with the view that other factors 
still remain relevant: 
“ The Councils’ intention in publishing this booklet is to provide 
the profession with a sound basis on which the solicitor may 
assess what it costs his office to get his clients’ work done. What 
he may charge his clients for that work is a separate matter.” ** 


In proving further the importance of time taken as a basis for 
estimating costs and prices it is worth noting the difference between 
the provision of professional skill in the case of solicitor’s time and 
the single-transaction sort of work performed by those such as 
estate agents or stockbrokers. In the latter cases there are more 
rational grounds for charging a straight percentage as a commission 
because it provides an incentive for them; as agents, to obtain the 
best price for their client; but in the case of solicitors, where no 
incentive is involved, the amount of resources devoted to effecting 
the particular transaction is in keeping with the practice for mdst 
other professional services, both legal and non-legal. 

A good example of the way in which time may be used as the 
basis for fees for other types of legal services is in criminal work. 
Clear guidance on how to set an hourly rate is to be found in an 
authoritative work on the subject by Graham-Green,’* the taxing 
master. He derives an explicit formula that takes account of the 
number of hours normally worked in a year by the solicitor or legal 
executive and their annual salary. The figure is then adjusted to 
allow for overheads. If such a method were applied to conveyancing, 
two conveyances which took the same amount of time, were of 
equal complexity and so forth would be charged at the same rate, 
even if one were valued at £1,000 and the other at £20,000. It may 
sometimes be appropriate, as the Prices and Incomes Board argued, 
to make an additional charge as an “‘ insurance premium ” in cases 
a the costs to the practice of a mistake are high, 


. the level of responsibility and, therefore, of the risk 
Hee should things go wrong, can, up to a point, be said to 
rise with the value of the transaction. To the extent that a 


18 Know What It Costs You, Law Society (1967), p. 1. 

18 G. J. Graham-Green, Cima Costs and Lel Ald ON Re 1973). oe 
information on time-costing can be found in the Law Soclety’s booklet, The 
Expense of Time (1972). . 
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different level of insurance cover might be Ue ei there is, 
therefore, some justification for a progressive scale.” 7° 


Since insurance is now compulsory for members of the Law Society 
the appropriate amount could easily be estimated, with perhaps a 
small surcharge for any residual risk borne by the solicitor. Alterna- 
tively the insurance argument used by the Prices and Incomes 
Board could be adapted so that solicitors were expected to spend 
more hours (and accordingly reduce the probability of errors) on 
properties of high value, as they undoubtedly do, and thus charge 
more on a time/cost-basis. However there is clearly scope for debate 
about the point beyond which any further expenditure of time could 
not be justified in terms of the benefits from lower likelihood of 
error, but such debate would make explicit the reason why 
higher-valued transactions attract higher fees. 

It could be argued that the control of prices through an inflexible 
rate which allowed relatively small profits would lead to losses on 
some transfers. But there is no reason why controls should not be 
flexible. Once the principles are clearly spelt out the ability to appeal 
over a bill to the Law Society, the taxing masters, and the courts 
mtroduces an element of predictability and control which can be 
combined with flexible guidelines to yield results fair to both solicitors 
and clients.71 The guidelines could take many forms, such as a 
published list of the “average” number of hours required, an 
appropriate “‘ insurance ” premium and a maximum hourly rate. 
Such a system would result in sufficient certainty and fairness on the 
one hand, but allow either solicitor or client to argue for different 
hours or rates in particular circumstances. 


Tae SOLICITORS’ REMUNERATION ORDER 1972 AND PROPERTY 
REVERSIONARY INVESTMENT CORPORATION LTD. v. SECRETARY 
OF STATE FOR THE ENVIRONMENT 


Having examined some of the arguments about the best system of 
charging for conveyancing we may move on to look at the recent 
legislative change. As suggested above, there seems good reason 
to suppose that the Solicitors’ Remuneration Order 1972 was a direct 
result of the Prices and Incomes Board Report in 1968 and was thus 
designed to encourage competition and reduce prices. 

Despite the defence put up by the Law Society, the Lord Chan- 
cellor abolished charges in the 1972 Act and substituted a method of 
charging that had in fact been in operation for some time for certain 
small categories of property. The so-called “ Schedule IL” method 
appears superficially to be a much more flexible approach to charges. 
Basically it requires the solicitor to charge an appropriate fee. More 
specifically it lays down that the solicitor should charge a fee that is: 

“Fair and reasonable having regard to all the circumstances 
and in particular to 


20 Para. 53 of the P.I.B. Report, op. cit 
21 The more “ certain ” the system, of course, the fewer the appeals. 
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(i) the complexity of the matter or the difficulty or novelty 


of the questions raised; 
(ii) the skill, labour, specialised knowledge and responsibility 
involved on the part of the solicitor; 
(üi) the number and importance of the documents prepared 
or perused, without regard to length; 
(iv) the place where and the circumstances in which the 
business or any thereof is transacted; 
(v) the time expended by the solicitor; 
(vi) where money or property is involved, its amount or 
value; 
(vii) whether any land involved is registered land within the 
meaning of the Land Registration Act 1925; and 
(viii) the importance of the matter to the client.” 


Clearly this is a rather flexible method which is open to a wide 
variety of interpretations. Although the value of the property is 
referred to in (vi) and (viii) the remainder all refer in some way or 
other to the costs of doing the work. 

The initial promise of this change has however not been met. In 
deciding which of the various criteria is to be assigned most weight 
in the calculation of fees it seems that the value of the property 
remains uppermost. This conclusion is based on two rather different 
pieces of evidence. First, two surveys have been conducted; one by 
the Consumers’ Association in early 1975 *? showed that since their 
previous survey in June 1973 (after six months’ operation of 
Schedule IJ) there had been an upward drift in fees over all price 
ranges, although fees for lower-valued property work had been 
rising more rapidly than fees for conveyances of more costly property. 
In the latter part of 1976, Nottinghamshire County Council’s Con- 
sumer Research Unit undertook a small survey of local solicitors 2": 
the averages of their estimates, which are substantially higher than 
the fees paid by the Which? subscribers 18 months earlier, are 
given together with the Which? Report results, in Table 5. These 
figures also show little reduction in emphasis on the value of the 
property since the abolition of the fixed scale fee. 


TABLE 5 
Solicitors’ Conveyancing Fees (Registered Title) 
£ £ £ £ £ 

Price of House 8,000 10,000 12,000 15,000 20,000 
Old Scale Fee 55 63 70 79 90 
C.A. Members (1975) 73 87 95 102 109 
Price of House 8,500 12,500 17,500 
Nottingham 

Solicitors (1976) * 90 101 127 


er as T S 
33 “ Buying and Selling a House,” Which? Report, Consumers’ Association, 
London, June 1975. 
28 Op. cit. n 11. H Theso figures were derived from Tables A and C, Did. 
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Secondly, in a recent judgment the value of the property was 
regarded as an important determinant of the conveyancing fee. In 
the Property and Reversionary case™ property had been com- 
pulsorily purchased for £2,250,000 and the vendors’ solicitors’ bill of 
£11,250 was referred for taxation. The bill was taxed at £4,625 and 
the vendors appealed. On appeal Donaldson J. raised the bill to 
£5,500 arguing the need to take a “broad look ’’** at the case and 
rejecting the more straightforward, explicit method of calculation 
that had been adopted by the taxing master. 

It may be useful to recall the method that the taxing master had 
adopted before going on to consider its rejection. There was agree- 
ment that 30 hours had been spent on the case; and the costs of the 
transfer had been estimated by multiplying this figure by an hourly 
rate of £15, and by a factor of two to allow for certain of its aspects. 
To this basic fee of £900 had been added a further £3,120 to allow 
for “ the value of the property ” (on the basis of £250,000 at 0:5 per 
cent. plus the next £2m. at 0-1 per cent.). This sum of £4,020 com- 
prised the central part of the final figure of £4,625 allowed by the 
taxing master. 

In his rejection of this decision, Donaldson J. made the following 
comment on the problem of arriving at a fair and reasonable sum: 
“It is an exercise in assessment, an exercise in balanced judgment 
—not an arithmetical calculation.” * This rather unhelpful advice 
permeated the whole of the judgment, which nowhere gave any 
explicit signs of how the final figure of £5,500 was arrived at. What, 
however, is clear is that Donaldson J. had been very heavily 
ifffluenced by the value of the property involved, just as the taxing 
master and the solicitors had been in calculating their- fee originally, 
but, in addition, he disregarded the previous attempt to estimate the 
costs of the conveyance. 


Tae RELEVANCE OF THE VALUE OF THE PROPERTY 


The fundamental issue, therefore, raised by Donaldson J.’s Judgment 
and to which arguments concerning competition and advertising are 
basically directed, is the principle of charging according to property 
valuations rather than conveyancing costs. This practice is soundly 
based in what, in economics, is known as “ discriminating 
monopoly,” the most extreme form of monopoly “ exploitation.” 
In competitive markets the prices paid for goods or services may 
be well below the valuations placed upon them by some consumers. 
The competitive forces are such that all sellers will be constrained to 
charge the same price so that an individual seller cannot extract 
more than the competitive price from a buyer: a monopolist, on the 
other hand, can refuse to supply goods at a price below his estimate 
of a particular consumer’s valuation. In the case of conveyancing 
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his profits are limited only by the existence of some price beyond 
which consumers choose not to avail themselves of the monopolist’s 
product or service at all; consequently luxury goods, or goods with 
close substitutes would not yield particularly high monopoly profits. 
Conveyancing is not such a good however: it is essential to those 
involved in property transactions and therefore the demand for it 
is likely to be relatively unresponsive to changes in the price charged 
for it, but sellers of low-priced property may be deterred from 
entering the housing market altogether at a lower conveyancing 
fee than buyers and sellers of higher priced property, thus higher 
profits may be earned by charging differential rates according to the 
value of the property. (Sections (vi) and (viii) of Schedule I, which 
refer to the value of the property and “ the importance of the matter 
to the client,” could be said to cover this point particularly 
thoroughly.) 

Thus the combination of the conveyancing monopoly and the scale 
fee approach to pricing allows maximum monopoly profits to be 
made. This is not to say that solicitors necessarily charge the maxi- 
mum that could be charged for conveyancing. For many years there 
have been external controls on fees and there has always been the 
threat that the legal monopoly could be abolished, so that exception- 
ally high short-term profits would be earned at the expense of 
long-term loss of business. 

Another line of defence which this analysis helps to explain is the 
argument that it is the normal practice in other professions to charge 
a scale fee. It has already been argued that an agent for a sale is 
paid a commission as an incentive; this applies not only to salesmen 
but also to auctioneers, estate agents and stockbrokers. Obvious 
exceptions, apart from solicitors, are surveyors and architects and 
it is no coincidence that they too perform relatively essential services 
in connection with the acquisition of property. 


CONCLUDING REMARKS 


It is very difficult to resist the suggestion that there exists now a 
situation in which the least attractive elements of both scale charges 
and Schedule II appear. The decision to emphasise the property value 
element represents a move towards scale charges and thus away 
from the “ fee for service ” approach. At the same time the advan- 
tages of scale charges—such as their certainty—are lost. Thus the 
energies of the reformers seem to have been to no avail. The tradi- 
tional approach seems to have continued to flourish in practice and 
has been upheld by Donaldson J. Nevertheless public pressure con- 
tinues, now manifest in the form of the Royal Commission on Legal 
Services, and is unlikely to abate until conveyancing is freely 
available at competitive prices. 

A reduction in the profits from conveyancing would almost 
certainly have long-term implications for the provision of legal 
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services more generally unless other changes were introduced simul- 
taneously. Although this is an area in which information is par- 
ticularly scarce it is generally assumed that the largest profits are 
made on more complex commercial cases and that conveyancing 
frequently does no more than provide many local solicitors with 
the income to continue less lucrative work, such as legal aid. Thus the 
provision of legal services for “ welfare ” law, which many regard 
as inadequate now, could well be further reduced if the “ subsidy ” 
provided by conveyancing were not replaced by proper remuneration 
for all legal services. On the other hand the abolition of the con- 
veyancing monopoly would free qualified solicitors for any expansion 
of other legal services. Meanwhile, as the Law Society itself recog- 
nises, government taxes and subsidies are methods for achieving a 
redistribution of resources. 


ROGER BOWLES * and JENNIFER PHILLIPS.+ 
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NUISANCE BY LANDLORDS 


From the earliest days, the leasehold covenant for quiet enjoyment 
(both express and implied) protected against interference with the 
covenantee’s title or possession.1 Despite the express reference to 
“enjoyment,” it did not extend to acts akin to nuisance—mere 
interference with his enjoyment of the land due to the use of neigh- 
bouring land, when there was nothing to affect his possession or deny 
his title. In the second half of the nineteenth century, however, the 
courts tended to give a wider interpretation to the covenant that 
the tenant should “ peaceably hold and enjoy . . . without any 
interruption or disturbance,” so that it extended to some cases akin 
to nuisance, ang the Law Commission has recently welcomed this 
trend.? 


“ SUBSTANTIAL INTERRUPTION ” 


The first case was Shaw v. Stanton,’? which concerned a covenant 
for quiet enjoyment in the lease of a coal mine. Whilst working a 
quarry above the mine, the lessor negligently bored holes into the 
mine and caused it to flood, thereby making it impossible to work 
the mine. Counsel for the defendant argued: “ If a man demise a 
house and covenant for quiet enjoyment, and afterwards establish 
chemical works on his own property some distance off, it may be 
a nuisance to the tenant, but it is no breach of covenant.” But Pollock 
C.B. said: 7 
“T am of opinion... that the covenant for quiet enjoyment 
extends to acts of this nature. It is not necessary to say whether 
the case of the chemical works, put by [counsel], would be 
within this covenant; probably not—but the connection between 
these two properties in the present case, the mine and the 
que: is that one is beneath the other, and I think that 
e lessor’s covenant that he should do no act to disturb the 
lessee extended to the injury here complained of, and that the 
plaintiff is entitled to judgment.” 


Watson B. used the language of nuisance in referring to a “ sub- 
stantial interruption or disturbance.” With respect, Pollock C.B. does 
not make good the distinction between the chemical works and the 
quarry: you cannot distinguish between degrees of proximity, nor 
between vertical and horizontal proximity. The relevant distinction, 
surely, is between an act that merely affects the plamtiff’s con- 
venience, and one that completely prevents him from using the 
property for the purpose for which it was let, and on this latter 
ground it is suggested that Shaw v. Stanton was correctly decided. 
The trouble with many of these old cases, which seemed on the 


1 Morgan v. Hunt (1690) 2 Ventr. 213. 
3 Report on Obligations of Landlords and Tenants (1975) Law Com. No. 67, 13. 
3 (1858) 30 L.T.(0.s ) 352 
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facts to call for a remedy, was that only an isolated act was involved, 
and not a continuing state of affairs that would found an action in 
nuisance; and the modern action of negligence had not sufficiently 
developed. There is a natural prejudice against any act or omission 
of a landlord that inconveniences his tenant, but action under a 
covenant for title is not the proper remedy. 

Anderson Vv. Oppenheimer* was a somewhat similar case, for 
there a burst pipe that caused damage to the tenants’ stock was 
treated (obiter) as an interruption. We see the language of nuisance 
creeping in again, for Cotton LJ. said *: “It may be assumed for 
the purposes of this case that the plaintiff’s enjoyment was sub- 
stantially interrupted.” Nothing wrong with that, you may say: the 
very words of the covenant, with “ substantially ” thrown in to 
exclude trivial disturbances. But this contrast between substantial 
and trivial smacks of nuisance, which was surely the proper remedy 
(if any) for this type of case, where the injury is tortious rather than 
contractual. Unneighbourly conduct is best left to actions in tort 
for nuisance, negligence, or under the doctrine of Rylands v. 
Fletcher.* And “enjoyment ” in this and other cases appears to 
have been used in its popular sense of deriving pleasure and con- 
venience from the land, instead of “the exercise and use of the 
right of possession and having the full benefit of it’’ (equivalent to 
the Latin fruor).’ Surely it is going much too far to suggest that 
damage to stock through a burst pipe interferes with the tenant’s 
possession. l A 

Sanderson v. Berwick Corporation’ represents the high-water 
miark of the trend.” The plaintiff held the lease of a farm from the 
defendants, and the farm was flooded after the discharge of water 
from the drains on neighbouring land also let by the defendants. 
Although the neighbouring lessee had a right of drainage over the 
plaintiff’s farm, it was held that this did not cover excessive use 
leading to flooding, and in this respect the defendants were held 
not lable. The plaintiff could doubtless have sued his neighbour for 
nuisance, and although the neighbour claimed under the defendants, 
the disturbance was unlawful and therefore not actionable on the 
covenant. The defendants did not escape scot-free, however, because 
another drain running through the plaintiff’s farm was imperfectly 
made and water escaped from the joints, causing damage elsewhere 
on the plaintiff's farm, and in this respect the defendants were held 
liable. For this the plaintiff would have had no right of action in 
nuisance, so that the covenant was held to embrace the lawful 
disturbance. 

“Where the ordinary and lawful enjoyment of the demised 


4 (1880) 5 Q.B.D. 602 (C_A.) 

5 At p. 608. 

€ (1868) L.R. 3 H.L. 330. 

T Kenny v. Preen [1963] 1 Q.B. 499, 511, by Pearson L.J. 

s (1884) 13 Q.B.D. 547 (C.A.). 

® Manchester, etc., Railway v. Anderson [1898] 2 Ch. 394, 401. 
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land is substantially interfered with by the acts of the lessor, or 
those lawfully claiming under him, the covenant appears to us 
to be broken, although neither the title to the land nor the 
possession of the land may be otherwise affected.” 1° 


Whilst a de novo interpretation of the words of the typical lease- 
hold covenant would justify this decision, it goes too far beyond 
earlier authority, for a covenant for title is essentially aimed at 
protecting the covenantee’s title and possession by an action for 
breach of contract. There was no suggestion that the flooding 
rendered the farm useless: damage was only done to part of one 
field. The court was in effect construing the covenant for quiet 
enjoyment as a covenant to put the drain in good order: the 
defendants had the right to enter and repair the drains, but had no 
given any specific covenant to that effect. The plaintiff may have 
had a good right of action in negligence, but it is suggested that an 
action on the covenant for quiet enjoyment was not the appropriate 
remedy. The flooding due to the faulty joints was said to be an 
interruption “by” the neighbouring lessee: but he did nothing 
beyond using the drains in a proper way. 


“ TEMPORARY INCONVENIENCE ” 


In Manchester, etc., Railway v. Anderson," Lindley M.R. suggested 
that Sanderson’s case was limited to its special facts, and he said 
obiter ™: 


“I take it that a mere temporary inconvenience caused by a 

lessor, not in depriving his tenant of a right of way, but in 

rendering his access less convenient than it was, is not a breach 

of covenant for quiet enjoyment. A temporary inconvenience 

which does not interfere with the estate or title or possession 

is not, to my mind, a breach of covenant, nor is there any case 

that goes anything like the length required to show that it is.” 

In Jenkins v. Jackson,1* Kekewich J. held that a nuisance did not 

amount to a breach of the covenant for quiet enjoyment. A let rooms 

to B, below certain rooms later let to C for dancing, which was held 
to be a nuisance, but no breach of covenant. 


“To my mind, it would be an extension of the Meaning hitherto 
given to a covenant for quiet enjoyment to say that what is 
really (if it is anything) a nuisance committed on adjoining 
land (because the room above is in that sense adjoining land) by 
the landlord or his tenant is a breach of the covenant for quiet 
enjoyment.” 4 


This was sound enough, although the judge also indicated obiter 


a et ee ee 
1° At p. 551, by Fry L.J. deltvering the considered judgment of a strong Court 
of Appeal. 


11 [1898] 2 Ch. 394 (C.A). 

13 At p. 402. 

13 At p. 401. 

14 (1888) 40 Ch.D. 71. 15 Atp. 76. 
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that a leasehold covenant for quiet enjoyment is wider than the 
freehold covenant. Perhaps he only intended to refer to. the fact 
that a landlord is liable under the covenant for his own unlawful 
interruptions, whereas a vendor is not, although he seemed to suggest 
that the leasehold covenant could extend to wrongful acts of those 
claiming under the landlord.** This error is understandable, for 
let us suppose for a moment that the dancing was a sufficient “ dis- 
turbance ” for the purposes of the covenant, as well as a nuisance. 
The neighbouring tenant, who was the person directly responsible 
for the disturbance, could have been sued in nuisance. His acts were 
therefore “ unlawful ” in relation to the plaintiff, though not to the 
landlord, whose letting permitted them; but under the covenant, 
the landlord was not responsible for his tenant’s unlawful acts. 
The landlord was also liable in nuisance, for he let specifically for 
dancing and he knew that this would disturb the plaintiff. The 
landlord therefore acted unlawfully too, and at first glance it might 
be thought that this would necessarily make him liable under the 
covenant 2’; but it was not a disturbance by him. 

This trend away from notions of nuisance continued in Hudson v. 
Cripps,'* where a tenant claimed an injunction against his landlord 
to prevent the conversion of part of a block of flats into a club, but 
North J. said +°: 


“I do not understand the stipulation for quiet enjoyment to 

be one which means that the. plaintiff is to enjoy the premises 

without the nuisance of a noise in the neighbourhood. A 

covenant for quiet enjoyment is a covenant for freedom from 
e disturbance of adverse claimants to the property.” 


And in Robson v. Palace Chambers,” an office tenant knew that 
adjoining land would be built on and his light diminished, and his 
rent was fixed accordingly; his assignee had no right of action on the 
covenant when the new buildings were put up. We shall see later 
that a landlord’s knowledge may be relevant in determining his 
liability where he has rendered the land useless to the tenant, and 
here we note that a tenant’s knowledge can perhaps be relevant 
in determining whether there has been an interruption.** But this is 
a dangerous doctrine, because an assignee may find himself 
prejudiced by something that the original lessee knew, but that is 
not disclosed in the lease itself: this is just what happened in Robson’s 
case, although this was correctly decided on its facts, since the 
diminution in light did not prevent the property from being used 
as an office. A year later, in a case where the tenant knew of 
impending harbour works, Wills J. said*?: “Either the nuisances 





18 Cf. Jaegar v. Mansons Consolidated (1902) 87 L.T. 690, 694. 

17 See Malry v. Eichholz [1916] 2 K B. 308, 315, by Cozens-Hardy M.R. 
18 [1896] 1 Ch. 265. 

18 At p. 268. 

20 (1897) 14 T.L R. 56. 

21 Cf. Lyttelton v. Warners [1907] A.C. 476 (P.C: N.Z.). 

23 Cessford v. Dover Harbour Board (1898) 42 S.J. 451. 
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are not a breach of the covenant, or the lease does not express the 
intention of the parties in this respect and ought to be reformed.” 
The second alternative of rectification is preferable, for this will not 
be allowed to prejudice an assignee. 

Budd-Scott v. Daniell ® was a progressive case in not insisting on 
the need for “ demise ” to import the covenant for quiet enjoyment, 
but it was reactionary in harping back to Sanderson v. Berwick,” 
for it was held that exterior painting by the landlord, which com- 
pelled the tenant to leave for a fortnight, was a breach of the implied 
covenant for quiet enjoyment. Channell J. was doubtful, but he 
finally agreed that it was a question of fact “concluded by the 
findings of the county court judge.” ™ It is certainly difficult to 
understand why the tenant was forced to vacate; and did a fortnight’s 
absence really amount to dispossession, particularly as the landlord 
was under a statutory obligation to paint? This case may be con- 
trasted with Trotter v. South,** where the landlords’ repairs pursuant 
to a dangerous structure notice seriously affected the plaintiff's art 
gallery. She succeeded, because the landlords’ workmen directly 
trespassed on the property; the landlords had reserved no right of 
entry, although the tenant was only liable for interior repairs, and 
they had not availed themselves of the statutory power by giving 
seven days’ notice.’ 


“ PHYSICAL INTERFERENCE ” 


In Tebb v. Cave,” there was no dispossession at all. The landlord 
built some flats close to the tenant’s surgery, and this caused the 
chimney to smoke. The tenant succeeded, and Buckley J. specifically 
said that, by Sanderson v. Berwick,” the law was “ extended beyond 
cases of title or of possession to cases in which quiet enjoyment of 
the land is substantially interfered with by the acts of the lessor.” °° 
The same judge amplified these remarks a couple of years later *?: 


“In my opinion, a covenant such as this . . . relates only to 
freedom from disturbances by adverse claimants. That expres- 
sion is not, I think, to be confined necessarily to disturbance in 
the possession in the sense of turning the tenant out of 
possession. It means disturbance of the occupation by physical 
mterference of some kind or other, as distinguished from dis- 
turbance of comfortable enjoyment by noise or the like. The 
disturbance must be of a physical and not of a metaphysical 
nature.” 


This was the first reference to the need for physical interference, 


23 [1902] 2 K.B. 351 (D.C) 

1 (1884) 13 Q B.D. 547 (C.A.). 

25 At p. 363. 

26 (1931) 47 T.L.R. 335. 

27 London Building Act 1894, s 192: no longer in force, 

28 [1900] 1 Ch. 642. 

29% (1884) 13 Q.B.D. 547. 

30 At p. 648. 

31 Jaegar v. Mansions Consolidated (1902) 87 L.T. 690, 692. 
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which has recently been doubted.” The judge’s own illustration 
shows how unsatisfactory this test is: the plaintiff cannot complain 
of noise (the case related to the alleged immoral use of an adjoining 
flat), but he could complain of trivial matters such as premature 
turning out of the passageway lights and possibly interference with 
the proper use of the staircase. I must repeat that the historical 
criterion of interference with title or possession is preferable. 

Another year on, and Tebb v. Cave was doubted by the Court of 
Appeal; the case was Davis v. Town Properties,” and the facts were 
similar, but the tenant did not succeed. Romer L.J. said that, where 
the tenant’s title or possession was not affected, he could only 
recover if there was a “direct interference” with his enjoyment.* 
He was not thereby repeating Buckley J.’s formula of ‘“* physical 
interference,” for he merely required that the landlord’s acts should 
directly cause the interference. The plaintiff’s chimneys smoked 
because the previous current of air was interrupted by the tall 
adjacent building; whilst the landlord erected the building, he 
did not directly interrupt the current of air. This is an unsatisfactory 
distinction, for the landlord’s actions were really the direct cause of 
the interruption. Tebb v. Cave should have been doubted on the 
more general historical ground indicated above. The other and main 
ground of the decision in Davis’ case (about after-acquired neigh- 
bouring property) is also suspect. It is small wonder that Scrutton 
J. commented that these decisions of the Court of Appeal about 
the extent of the covenant were “‘not easy for a judge of first 
instance to follow.” ™ 

“Buckley J.’s remarks were echoed in Browne v. Flower, by 
Parker J., who said that, to constitute a breach of covenant, 


“there must be some physical interference with the enjoyment 
of the demised premises, and that a mere interference with the 
comfort of the persons using the demised premises by the 
creation of a personal annoyance such as might arise from 
noise, invasion of privacy, or otherwise is not enough.” 


The invasion of privacy complained of in that case was the con- 
struction of an iron staircase outside the plaintiff’s flat. In Phelps 
v. City of London," temporary inconvenience due to noise from 
alterations to a passageway under offices was held insufficient. 

More recently the clock was put back again in Owen v. Gadd,” 
where the Court of Appeal held that a landlord’s scaffolding, which 
to some extent obstructed access to his tenant’s shop and shop- 


33 Kenny v. Preen [1963] 1 Q.B. 499, 513, by Pearson L.J. 

33 [1903] 1 Ch. 797. 

s Atp. 805. 

35 Jones V. Consolidated Anthracite [1916] 1 K.B. 123, 136. He referred to 
Sanderson V. Berwick (1884) 13 Q.B.D. 547; Harrison Ainslie v. Muncaster [1891] 
2 Q.B. 680; Manchester, etc., Railway v. Anderson [1898] 2 Ch. 394; and Davis v. 
Town Properties [1903] 1 Ch. 797. 

36 [1911] 1 Ch. 219, 228. 

37 [1916] 2 Ch 255, 

38 [1956] 2 Q.B. 99 (C.A). 
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window for 11 days, was a breach of covenant and the County Court’s 
award of 40 shillings was upheld. How could Lord Evershed M.R. 
possibly say, that this was “ substantial ” interference? Interference 
with his trade, maybe, but not interference with his possession, and 
hardly with his title in view of the temporary nature of the 
obstruction. Romer L.J. appeared to use the word “‘ enjoyment ” 
in its popular sense. A dictum of Devlin L.J. four years later is 
much more encouraging.”® 


“ It may well be that the covenant of quiet enjoyment is limited 
to acts that are done by the landlord in supposed assertion of 
his rights as landlord, and that other trespasses, however grave, 
are outside the covenant.” 


This would bring us back to the original object of the covenant.** 


INTERFERENCE WITH USE 


If the interference is such, however, that the tenant cannot use the 
property for the purposes for which it was let, he can properly 
claim that his possession is affected.‘ A user clause of itself (a 
restriction on the tenant, not an obligation of the landlord) does not 
give the tenant any right of action if the use is impossible for reasons 
outside the landlord’s controtfor instance, if it is a contravention 
of the planning legislation, or illegal under the Defence Regu- 
lations *?: the tenant must seek his solicitors’ guidance on these 
points. A lease cannot be frustrated,“ and there is no implied con- 
dition that the property is fit for the purpose for which it is let, ** 
Actions by the landlord, however, preventing the only permissible 
or practicable use are actionable under the covenant. In the well- 
known case of Robinson v. Kilvert,“ the landlords increased the 
heating of a cellar and thereby caused damage to certain of the paper 
stored above the cellar by their tenant. Lindley L.J., who later put 
Sanderson’s case firmly in its place, as we have seen, said *°: 


“Tf the effect of what the defendants are doing had been to 
make the plaintiff’s room unfit for storing paper, I should have 
been prepared to hold that there was a breach. But the evidence 
falls short of that—it does not show that the room is made 
unfit for a paper warehouse—but only that it is unfit for storing 
a particular kind of paper. Now if a tenant wants extraordinary 
ada as for a particular branch of trade, he must bargain for 
it ia his lease.” 


The parallel claim for nuisance in that case also failed. 


38 Commissioners of Crown Lands v. P [1960] 2 Q.B. 274, 291. 
40 (1906) 121 L.T. 3. Cf. (1903) 47 S J. 169 (“ Ibera] liberal construction ”). 
41 Lyttelton v. Warners [1907] A.C. 476, 481, by Lord Loreburn L.C. Alster: 
Spurling v. Bantoft (1891) 60 L.J.Q.B. 745, 751, by Charles J. (obiter). 
43 Edler vy. Auerbach [1950] 1 K.B. 359. 
43 Paradine v. Jane (1647) Alleyn 26. But see (1958) 21 M_L.R. 639. 
44 Jackson v. Cobbin (1841) 8 M. & W. 790; Hart v Windsor (1843) 12 M. & W. 68. 
48 (1889) 41 Ch.D. 88 (C.A ). 
4¢ Atp. 97. 
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If a restriction prevents a property from being used for a particular 
purpose, such as the familiar nineteenth-century covenant forbidding 
the sale of liquor, a wise lessor will include a similar covenant in his 
lease. Indeed, the lessee’s solicitors, although normally unable to 
investigate the landlord’s title,*’ should ask about restrictions affect- 
ing the superior title and search against the lessor if his title is not 
known to be registered. But even if the lease contains no pro- 
hibition, the lesseee will have no right of action on the covenant for 
quiet enjoyment if the freehold covenantee prevents a particular 
use. In Dennett y. Atherton,** the property was used as a grocer’s 
shop when let, but the tenant turned it into a beer-house, and this 
was not forbidden by the terms of the lease. The lessor had, however, 
covenanted with his vendor not to use it for this purpose, and the 
vendor obtained an injunction, but it was held that this gave the 
tenant no right of action on the covenant for quiet enjoyment, for 
otherwise “a warranty would be read in that the land was capable 
of being used for any purpose or for any purpose not expressly 
excluded.” *® 

The problem would be more difficult if the lease allowed one 
specific use only and a subsequent covenant by the landlord were 
to prevent it. By analogy to the case of nuisance, this would be 
sufficient “interruption” of the tenant’s possession, because he 
cannot use the property at all; and although the covenantee who 
obtains the injunction is the person directly interrupting, it is 
suggested that this would also be treated as an interruption by the 
landlord who entered into the covenant. But the unfortunate tenant 
would apparently have no right of action if the landlord’s pre- 
decessor had entered into the covenant, or if the landlord himself 
had entered into the covenant before the date of the lease,*° although 
the Law Commission suggest that prevention of the tenant’s 
permitted use should be actionable.** 


** CHARACTER OF THE LAND ” 


There is no difficulty in adjudging an eviction (or some lesser act 
tantamount to a claim of title) as an “interruption,” but there is 
more difficulty in drawing the line when the tenant’s use is affected. If 
the interruption is sufficiently serious to prevent the tenant’s occupy- 
ing the property or part of it for a substantial length of time,*®* then 
the covenant is infringed. As in the case of the derogation from grant 
doctrine,” the surrounding circumstances of the letting must be 
studied. “ In construing the grant, the court must have regard to 


47 ernie £. 44 (2), (3) and (4). 48 (1872) L.R. 7 Q.B. 316. 
p. 327. 


ce Bul y. Harris [1965] 2 Q.B. 601 (C.A.), reviewed by Megarry J. in (1965) 
81 L.Q.R. 334 

51 Law Com. No. 67 (1965), 14. 

53 A fortnight was considered long enough in Budd-Scott v. Daniel [1902] 2 K.B. 
351, as was 11 days in Owen v. Gadd [1956] 2 Q.B. 99 (C.A.). 

583 Harmer v. Jumbil [1920] 1 Ch 200, 217 (C.A). 
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the character of the land at the date of the grant.” ** The self-same 
act might completely prevent occupation in one case and hardly 
affect it in another. To this extent, the actual and normal use of the 
land is relevant. Let us look at some of the “ nuisance ” cases. Pro- 
longed flooding might prevent the use of farm-land, but not affect 
the use of marsh-land. Structural damage might prevent the use 
of a dwelling-house, but not affect the use of a barn. Excessive heating 
might prevent the use of an office, but not affect the neighbouring 
Turkish bath. But the rules for nuisance must not be imported, since 
an action for nuisance will lie where the disturbance is far less 
serious than to affect occupation. 

Consider the case of subsidence due to mining: a dwelling- 
house might be rendered uninhabitable, but nearby farmland 
might not be materially affected. Mining operations by third parties 
during the term of the lease that included the mine would of 
themselves be an “‘ interruption ” as being tantamount to a claim of 
title. But what if an owner’s mining operations during the term 
lead to subsidence and damage to a house built by his tenant? 
A strong court of Exchequer Chamber in Dennett v. Atherton ** 
said obiter that this was no breach, on the ground that an act 
“interfering with a particular mode of enjoyment of the land, 
or part of it, but not with the title or possession, is not a breach.” 
But surely a mine-owner must reasonably contemplate that houses 
may be built on the land let and that those houses may become 
useless if the land subsides. It is poor consolation to the house- 
builder to say that the land can still be farmed, unless it was only 
let for grazing **: im precisely the same way that it would be péor 
consolation to the owner of the flooded farm to say that he can 
use the water for fishing. This might be claimed as no direct 
interruption, since the owner’s mining may lead to subsidence 
many years later. But Wood V.-C., obiter, in Onions v. Cohen,*" 
and Kelly C.B., dissenting, in Spoor v. Green ®* would have allowed 
an action on the covenant, and Swinfen Eady J. in Markham v. 
Paget *™ did allow such an action when Stuffynwood Hall was 
rendered uninhabitable through the subsidence of a coal-mine; 
so did Younger J. in Re Griffiths, where the short reports do 
not show how seriously the house was damaged. Mine-owners 
wishing to exclude liability for subsidence, therefore, would be 
well advised to limit the covenants for title accordingly on leasing 
(or selling),*? or expressly reserve a right to let down the surface 
as well as excepting the minerals. 





54 Peech v. Best (1930) 99 L.J.K.B. 537, 544, by Greer L.J. Cf. Owen v. Gadd 
[1956] 2 Q.B. 99, 108, by Romer L.J. 

55 (1872) L.R. 7 Q.B. 316, 327. 

s6 Caledonian Railway v. Sprot (1856) 2 Macq. 449 (HLL.). 

57 (1865) 2 Hem. & M. 354, 367. 

58 (1874) L.R. 9 Ex. 99, 116. See now Coal-mining (Subsidence) Act 1957. 

5® [1908] 1 Ch. 697. 

60 [1917] WN. 51; 61 S.J. 268. 

$1 Tayor v. Shafto (1867) 8 B. & S. 228 (Ex.Ch.). 
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LANDLORD’S KNOWLEDGE 


I have suggested that the actual and normal use of the land is 
relevant: it would seem that the landlord’s knowledge is also 
relevant. In Robinson v. Kilvert,“? there was no user clause in 
the lease, but the landlords knew that the property was used as a 
paper warehouse, although they did not know what particular 
kind of paper. On this basis, Lindley L.J. said obiter that the 
landlords would have been liable on the covenant if the heat from 
their boiler had rendered the rooms above unfit for storing any 
sort of paper. The more limited the possible use, the more onerous 
the landlord’s covenant: in the specialised case of a lease of 
theatre seats, ““ when the lessor covenants for quiet enjoyment of 
the thing demised as against his own acts, he must mean that he 
will keep it as a theatre, ready to be used at all times for theatrical 
purposes.” ©? In a lease of the use of part of a stream for turning 
a mill, the covenant for quiet enjoyment ‘‘ amounted to an under- 
taking by the defendants that the mill owners should, as long as they 
paid the rent, enjoy the use of the water for the purpose of 
turning the mill wheel,’ “ despite an express reservation of a 
right for the defendants to use and divert the stream for any 
purpose. In the lease of a coal-mine, flooding directly caused by 
the landlord and preventing the working of the mine is a breach 
of covenant.“ And when sporting rights over farm-land are let, 
it is a breach to allow the land to be used for gliding,** or to sell 
a substantial part for the erection of stables.*’ Scrutton L.J. dis- 
posed of the point with his customary vigour **: “I should doubt 
myself, when the stables for 36 horses and the six stable-boys are 
in occupation, whether a game bird would be left within a quarter 
of a mile of the stable.” Greer L.J. said ** that the situation would 
have been different, if, in the first instance, the sporting rights 
had been granted over building land rather than farm-land; as 
it was, the farmer could carry out “any reasonable and normal 
operations which might be deemed advisable for the purpose of 
dealing with the land to the best advantage as farming land,” 
such as substituting one crop for another, ploughing up grass-land 
or felling timber."° 

In all these cases, however, the covenant is really creeping beyond 
its intended function as a covenant for title, and the lessee would 
be wise to extract (if he can) a specific covenant to protect his 
specialised use, for the court’s decision may fall on the other side 


«a (1889) 41 CLD. 88 (C.A.). See also Lyttelton v. Warners [1907] A.C. 476 
(P.C: NZ.). 


© Leader v. Moody (1875) L.R. 20 Eq. 145, 152, by Josel M.R. 
4 Stanbury v. Plymouth (1887) 3 T.L.R. 326, by Fry L.J. 

€s Shaw v. Stanton (1858) 30 L.T.(o s) 352. 

68 Wenner v. Morns (1935) 79 S.J. 252. 

T Peech v. Best (1930) 99 L.J.K.B. 537 (CA.). 

68 Atp. 542, 

e At p 544. 

7@ Dick v. Norton (1916) 85 L.J.Ch. 623. 
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of the line. In a case relating to the grant of a well (not a lease),"™ 
the cutting of a railway tunnel and shaft by the defendant’s 
successors acted as a drain and the well dried up; the Court of 
Appeal held that there was no right of action, because there was 
no interference with water in a defined channel. Bramwell L.J. 
said ™* that there would have been nothing to prevent the defen- 
dant’s building a house with a well (so that the well dried up), or 
having a dung-heap on the adjoining land (so that the well became 
polluted). But surely the only use of a well is to obtain pure 
water, and any action of the grantor or his successor preventing 
such use should constitute a breach, on the basis of the decisions 
mentioned above. It was irrelevant for the court to say that there 
was no general right to percolating water™’: however the water 
reached the well or flowed from it, the defendant, having granted 
the right, should not have interfered with it. 

Another case where it is suggested that the tenant should have 
succeeded in his action on the covenant was Harmer v. Jumbil.™ 
There a small piece of land was expressly let for an explosives’ 
magazine and the plaintiff covenanted to use it only for this purpose, 
but the defendants erected buildings within a distance from the 
plaintiff’s land prohibited by his licence under the Explosives Act." 
Eve J., at first instance, held that there was no breach of covenant, 
because neither the plaintiff’s title nor his possession was affected. 
But surely the plaintiff’s possession was affected, since the defen- 
dant’s act in erecting buildings nearby prevented the plaintiff from 
using the property at all. The plaintiff abandoned his appeal on tke 
question of the covenant, for his counsel was obviously troubled by 
the lack of physical interference,’* but Eve J.’s decision was 
reversed on the ground that the defendants’ action amounted to 
a derogation from their grant; perhaps the Court of Appeal would 
also have found for the plaintiff on the covenant, although in a case 
where the plaintiff could not obtain a licence because there was 
a neighbouring magazine under an earlier lease, he failed." 


DEROGATION FROM GRANT 


If there is a remedy available to a tenant where his use of the 
property is prevented by his landlord’s acts or omissions, many 
would say that it does not matter what the remedy is called. It 
would have been better if the use cases had all been treated as 
derogations from grant, but if physical interference is no longer 
insisted on, there must be few derogation cases that would not 


7l Brain v. Marfell (1879) 41 L.T. 455 (C.A.). 
72 At p. 457. 
73 See the celebrated case of Bradford v. Pickles [1895] A.C, 587. 
74 a ee 1 Ch. 200 (inst. & C.A.). 
See Explosives Act 1875, s. 6 (a). 
T8 Ea 206. 
™ Newby v. Sharpe (1878) 8 Ch. D. 39 (C.A.). 
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also be treated as breaches of covenant’! The obligation on the 
part of the landlord in each case is similar, and there are a number 
of use cases where the tenant succeeded on both grounds,’”*® and 
where he failed on both grounds.** As Parker J. said in the 
course of argument in Brown v. Flower™: “ A flat is let for a 
particular purpose, and, if there is any derogation from the grant, 
there is a breach of the covenant.” In his judgment, however, which 
embraced a general review of the doctrine of derogation from 
grant, he treated the covenant as narrower, because at that time 
it was thought that some physical interference was necessary. Dero- 
gation covers interference with implied easements, but so does 
the covenant. The cases where the plaintiff has succeeded on dero- 
gation alone are those where the covenant for quiet enjoyment 
was unusually restrictive,’ where the point was not argued," 
where a freehold covenantor’s successor was held liable “ (so that 
the successor’s act was unlawful and the covenantor himself could 
not be held responsible), or where use was not wholly prevented.* 
The doctrine of derogation from grant in relation to implied 
easements has as long a pedigree as the covenants for title them- 
selves.** It achieved respectability in the middle of the nineteenth 
century with the cases in the House of Lords where railway com- 
panies successfully sought implied rights of support," and it was 
soon afterwards extended to these use cases. The doctrine relates 
to both freehold and leasehold grants where the grantor also 
owns neighbouring land. It is not restricted to the case where the 
grantee is wholly prevented from using his property for the 
purpose for which it was granted. With this resharpened weapon 
at hand, it would be desirable if the courts were to use this 
(and tort) to deal with all the use and nuisance cases, and restore 
the covenant for quiet enjoyment to its proper function of pro- 
tecting title and possession only. Since the landlord normally dictates 


T3 (1956) 100 SJ. 354. Privity of contract must exist to sue on the covenant, 
so that an underlessee may be able to sue the head landlord for derogation from 
grant: Molton w. Westminster (1975) 30 P. & C.R. 182 (C.A). 

7T% Markham v. Paget [1908] 1 Ch. 697; Peech v. Best (1930) 99 LJ.K.B. 537 
(C.A.). 

80 Robinson v. Kilvert (1889) 41 ChD. 88 (C.A.); Browne v. Flower [1911] 1 
Ch. 219; Malzy v. Eichholz [1916] 2 K.B. 308 (CA.); Mantanıa v. National 
Provinctal Bank [1936] 2 All E.R. 633 (C.A). 

81 [1911] 1 Ch. 219, 222. Cf. Robinson v. Kilvert (1889) 41 ChLD. 88, 95, by 
Lindley L.J.; Malzy v. Bichholz [1916] 2 K.B. 308, 314, by Cozens-Hardy M.R. 

82 Grosvenor v. Hamilton [1894] 2 Q.B. 836 (CA): “claim or demand” could 
hardly cover vibration that prevented use. Lindley L.J. described tt as “a very 
Hmited covenant” (71 L.T. 363, 364), and so did Lopes L.J. (at p. 841). The absence 
of “ interruption ” makes the covenant unusual, despite Professor Elliott's assertion 
to the contrary: (1964) 80 L.Q.R. 275n. 

83 Aldin v. Latimer [1894] 2 Ch. 437: new building alongside prevented timber 
drying. 


#4 Cable v. Bryant [1908] 1 Ch. 259: hoarding blocked ventilation of stable. 

85 Aldin v. Latimer, above; Newman v. Real Estate [1940] 1 Al E.R. 13. 

88 Wheeldon v. Burrows (1878) 12 Ch.D. 31, treated Palmer v. Fletcher (1663) 1 
Lev. 122, as the start. 

87 Caledonian Railway v. Sprot (1856) 2 Macq. 449; Elliot v. NE. Railway 
(1863) 10 H.L.Cas. 333. 
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the terms of the lease, it is not surprising that the tenant should 
so Often need to rely on the implications of the law. 


TENANT’S KNOWLEDGE 


If the landlord’s knowledge is relevant, should not the tenant’s 
knowledge be too? Suppose that a landlord lets rooms over his 
printing works for a hotel, but the noise and vibration is such 
that the rooms cannot be used for this purpose. Surely the 
landlord must be liable under the covenant, even if the tenant 
knew most of the facts: the tenant would hardly know that the 
rooms could not be used as a hotel, for he would not then have 
taken the letting. In this extreme situation, surely the landlord 
must specifically exclude liability on account of his use of the 
neighbouring property, for it is he who has covenanted for quiet 
enjoyment. Yet in Lyttelton v. Warners,** where these were the 
facts, the tenant failed. The parties there agreed to rebuild the 
property and they both thought that the printing would not be 
a disturbance, but it was, through no fault of the landlord. Yet 
the landlord who was the printer and who was to receive the rent, 
surely ought to have known that he would interrupt the hotel use. 


“ [Counsel for the tenants] argued the case... as though 
the common intention was that the plaintiffs should have 
reasonably quiet bedrooms. It was so, but that was only one 
half of the common intention. The other was that the defen- 
dants should keep on printing. One cannot bisect the intention 
and enforce one half of it, when the effect of so doing would 
be to frustrate the other half.” ** 


This can be regarded as a case for rectification of the agreement to 
bring it into line with the common intention: unamended, I suggest 
that the tenants should have succeeded, unless it were to be said 
that the rooms could still be used for hotel purposes. 


THREATS 


Threats may be so serious as to constitute a breach of covenant, par- 
ticularly if the threats deny the tenant’s title. As we have seen, some 
judges have said that there must be some physical interference with 
the tenant’s possession to constitute a breach,*° but historically there 
was no such requirement. Certainly physical interference by the 
landlord in the sense of an aggravated trespass has always been a 
breach, and when considering possession, the courts have stressed 
the need for some substantial interference; but when the tenant’s 
title 1s called in question, nothing so direct as physical interference 
is required. Indeed, anything more than a mere idle threat is a 

88 [1907] A.C. 476 (P.C.: N.Z.). a At p. 482, by Lord Loreburn L.C. 

90 Jaegar v. Mansions Consolidated (1903) 87 L.T. 690, 692, by Buckley 
Browne v. Flower [1911] 1 Ch. 219, 228, by Parker J.; Owen v. Gadd [1956] TOR 
99, 106 and 107, by Lord Evershed M.R. and Romer L.J. These were all cases where 
the tenant complained of mere interference with his convenience. 
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substantial interference, and from the earliest days, oral or written 
demands that were tantamount to a denial of title were held to 
constitute breaches.*? And no physical interference was necessary to 
constitute a derogation from grant.°** 

A modern phenomenon has been “ Rachmanism,” which includes 
the use by unscrupulous landlords of various devices to force 
protected tenants to leave. It has a long history,” culminating in 
Kenny v. Preen,** where the landlord continually threatened (hy 
words and letters) to throw out an elderly widow. I would suggest 
that this was a sufficient denial of title to constitute a breach, but 
the Court of Appeal said “no.” Nevertheless, they held that the 
landlord’s actions amounted to a breach, so that the tenant was 
entitled to nominal damages and an injunction. Donovan L.J. said **: 


“ It was argued for the landlord that there was no physical act 
done here; but short of a battery, how more physical can you 
get than by knocking on the tenant’s door and shouting threats 
through it? It may be that modern conditions of life may call 
for a review of the requirement that some physical act is an 
essential element in a breach of the covenant for quiet enjoy- 
ment; but in the present case, I think the physical element is 
present.” 


Pearson L.J., although holding that there was a physical element, 
considered that this was not essential.** There must be a sub- 
stantial interference with possession, but there need be no physical 
interference. 

J cannot see, however, that the tenant’s possession was interrupted, 
and I would far rather that the case had been decided on the aspect 
of title. In commenting on this case, Megarry J. suggested * that 
the covenant for quiet enjoyment should be tested “ not so much by 
the quality of the act done as by the effect which that act is likely 
to have upon the tenant.” I have already suggested that there are 
some cases where the surrounding circumstances of the letting must 
be considered, but surely you cannot consider the tenant’s suscep- 
tibilities in the possession (or ‘‘ nuisance ”) cases. And so far as 
title is concerned, anything tantamount to a denial should be 
regarded as a breach, thus embracing all Megarry J.’s examples: 
threatening letters, shot-guns, boulders and pistols—indeed anything 
that can properly be construed as a threat to evict by force, rather 
than by recourse to the courts. 

Statutory intervention rapidly followed Kenny v. Preen, and if a 
landlord now commits nuisance with the object of forcing a “‘ residen- 


®1 See my paras. 1, 2 and 3 in (1970) M Conv.(w s ) 186. 

82 Harmer V. Jumbil [1920] 1 Ch. 200 (C.A). 

92 See Lavender v. Betts [1942] 2 All ER. 73; Perera v. Vandiyar [1953] 1 
W.L.R. 672 (C.A.). 

4 [1963] 1 Q.B. 499 (C.A.). 

*s Atp. 515. 

*s At p. 513. Lord Denning M.R. agreed In McCall v. Abelesz [1976] 2 
W.LR. 151, 156. 

37 (1963) 79 L.Q.R. 23. 
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tial occupier ” to vacate, he is guilty of a criminal offence. This 
offence of harassment is widely drawn to embrace any “‘ acts cal- 
culated to interfere with the peace or comfort ” of the occupier.”’ 
Whilst the Court of Appeal has just decided that there is no civil 
action directly available for breach of this statutory duty,**® it must 
inevitably be actionable under the covenant for quiet enjoyment, 
because it is tantamount to a denial of the tenant’s title: the very 
object of the landlord’s action is to force the tenant to abandon his 
tenancy. Lord Denning M.R. (obiter) takes the same view, though 
perhaps not for the same reason (and it is appropriate to end with 
the most recent judicial comment on the topic) ?: 


This covenant is not confined to direct physical interference 
by the landlord. It extends to any conduct of the landlord or his 
agents which interferes with the tenant’s freedom of action in 
exercising his rights as tenant... . It covers, therefore, any acts 
calculated to interfere with the peace or comfort of the tenant or 


his family.” 
M. J. RUSSELL.* 


eee, 
** Rent Act 1965, s. 30 (2) and (4), replacing Protection from Eviction Act 1964, 
s. 1, and now in its turn replaced by Protection from Eviction Act 1977, s. 1. 
8° McCall v. Abelesz [1976] 2 W.L.R. 151. 
1 Ibid. at p. 156. 
* LLM., PH.D.(Lomd.), Solicitor. 


A CANADIAN DEVELOPMENT: NON-PARTY 
INTERVENTION 


WHEN the Canadian federal Minister of Justice surprisingly 
appointed the distinguished but controversial constitutional lawyer 
Bora Laskin from his academic post of professor at the University 
of Toronto directly to the provincia] Ontario Court of Appeal in 
1965, the event was the subject of some comment and speculation 
in the United Kingdom and beyond. It was questioned whether 
Canada, acting through the province of Ontario, the largest 
and in many ways the leading common law province in Canada, 
would be moving from the English model of elevating judges 
exclusively from the practising Bar in favour of the United States’ 
position of recruiting some of its appellate judges from BASED 
life. 

The Ontario experiment apparently satisfied the Ministry of 
Justice, since in 1970 Bora Laskin was appointed a puisne judge 
of the federal Supreme Court, and on January 7, 1974, though 
having been only sixth in priority of appointment in a full Supreme 
Court of nine, be became Chief Justice of Canada. It may be 
apposite that within eight months of his appointment, Chief Justice 
Laskin confirmed in Canadian trial practice the feature familiar 
in United States’ courts of admitting the arguments ‘of non-parties. 
He may thereby have pointed the way to the emergence of an 
authentic North American procedural jurisprudence uniting Canada 
and the United States of America. 

In the Morgentaler case! a reputable Montreal doctor who 
followed impeccable medical procedures was accused of performing 
an illegal abortion. He was acquitted at first instance by the Quebec 
jury,? but on the prosecutor’s appeal the Quebec Court of Appeal 
reversed the decision °? and ordered the accused to appear before 
the lower court for sentence, which it then had the power to do 
in a proper case.‘ The unsuccessful appeal against conviction to 
the Supreme Court of Canada*® had important and perhaps far- 
reaching implications for Canadian abortion law and practice.‘ 

1 For a full discussion of elements of the case, seo Bernard M., Dickens, “ Tho 
aad Case: Criminal Process and Abortion Law” (1976) 14 Osgoode Hall 

3 R. v. Morgentaler (No. I) (1973) 14 C.C.C. (2d) 435. 

3 R.v. ech turer 5) (1974) 17 C C.C. (2d) 289. 

4 Unlike the position in England, of course, where the Attorney-General’s successful 
appeal upon acquittal on Indictment cannot affect the accused's release: Criminal 
Tustice Act 1972, a. 36 (7). The Canadian Minister of Justico subsequently reconsidered 
section 613 (4) of the Criminal Code (R.8.C. 1970, c C-34) under which the 
Quebec Court of Appeal acted, and the Code was later amended to prevent appellate 
reversal of acquittal by fury, allowing only the order of a new trial. 

ë Morgentaler ¥. The cheat abel ties (2d) 449. 

€ In September 1975 the Minister of Justice constituted a Departmental Com- 


sits da aula lis deia of ar oa. sec cicea’ Cada “Wie. Repoat of 
the Committee on the Operation of the Abortion Law was released in February 1977. 
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The Quebec Attorney-General’s pursuit of further charges leading 
to a second jury acquittal in June 1975, upheld on appeal, and 
the federal Attorney-General’s setting aside of the initial con- 
viction and ordering of a re-trial resulting in yet another jury 
acquittal in September 1976, combined to make “the Morgentaler 
affair” a cause célèbre in Canadian jurisprudence. Ruling on a 
preliminary issue in the Supreme Court appeal against initial 
conviction, however, Chief Justice Laskin almost as significantly 
decided that the hearing could reach beyond the appellant’s 
contentions. He agreed to the admission of arguments for allowing 
the appeal to be advanced by the Canadian Civil Liberties Assoc- 
iation and the Foundation of Women in Crisis, and for dismissing 
the appeal by the Alliance for Life." 

Even the first of the series of cases that together form “ the 
Morgentaler affair ” was more than a routine prosecution because 
of its complex constitutional setting, its need for sensitive social 
evaluations and not least the personality and reputation of the 
accused. An ardent public campaigner for liberalisation of abortion 
law and practice, and a pioneer of the “ vacuum suction ” method 
of abortion in Canada, Dr. Morgentaler claimed to have under- 
taken 5,641 operations in the previous five years.* The Canadian 
Bill of Rights of 1960° purports to offer equality before the law 
and protection against discrimination, but it has been little inter- 
preted by the courts, and the public at large may repose greater 
confidence in the words of the enactment than their analysis and 
practical application may justify.* Dr. Morgentaler sought | to 
vindicate his conduct by citing the law-making and courageous 
judgments of the United States Supreme Court in the landmark 
cases of Roe v. Wade ™ and Doe v. Bolton,” securing for women 
a “fundamental right” of abortion in the first trimester of preg- 
nancy, and by pointing out that hospitals in the predominantly 
Roman Catholic province of Quebec unjustiflably refuse to allow 
abortions.** They were accused of denying many women entitled 
to legal termination of pregnancy the operation they could more 
easily obtain in other provinces, not only by an incorrectly res- 
trictive interpretation of the law, but primarily by failing to 


beattp E A TE E A E A a a 
crt at p. 236. 

s H. Morgentaler, “Report on 5,641 out-petlant abortions by vacuum suction 
curettage ” (1973) 109 Can.Med.Assoc. J. J. 1202. 

® S.C. 1960, c 44, i 
10 See the restrictive view taken by a majority of the Supreme Court of Canada 
in Attornsy-General of Canada v. Lavell (1973) 38 DLR. (3d) 481, Laskin J, dis- 
senting, acd the crithyue by P. W. Hogg In (1974) 52 Can. Bar Rer. 263-280, See also 
P. H. Russell, “The Polttical Role of the Supreme Court of Canada in ite First 
Century ” (1975) 53 Can. Bar Rev. 576, expecially at p. 592. 

11 (1973) 93 S.Ct. 705. 

13 (1973) 93 S.Ct. 739. 

13 See statistics at (1973) 14 C.C.C. A ei showing that only 23 of 210 accredited 
Quebec hospitals had therapeutic abortion commitises. The Committee on the 
Operation of the Abortion Law presented éomparable findings. 
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constitute three-member therapeutic abortion committees that it 
was considered could alone authorise lawful operations. 

When a woman claims that she is entitled to a legal abortion 
but has been less favourably treated in the hospitals of one 
province than she would have been in those of another, it does not 
necessarily follow, of course, that she has become the victim of 
unconstitutional discrimination. This may not necessarily follow 
even when the Bill of Rights provides that no person shall suffer 
loss of rights except by due process of law and a hospital lacks 
the therapeutic abortion committee required for considering legal 
abortion, or such committee declines to hear her full represent- 
ations in favour of the operation and there is no machinery for 
appeal against refusal of authorisation. In order to predicate 
that the “* right ” to an abortion is a legal right, it may be necessary 
to identify a doctor under a legal duty to perform it or a health 
facility under a legal duty to make the procedure available. The 
right may be more in the nature of a political or social right in 
that governments increasingly accept the duty of ensuring the 
provision of proper health care facilities, and perhaps even of 
health insurance schemes, under a wide variety of patterns and 
blends of public and private enterprise. Governmental failure to 
attend to the delivery of legally permitted health care services 
may place it in breach of its political or moral duty to those it 
undertakes to protect, but proper remedies for such failure may 
be located less in the courts than in the ballot box." 

Nevertheless, whatever the merits may be of the assertion that 
the right to legal abortion is itself a legal right, and of the con- 
tention that hospital failure to safeguard abortion rights may 
compel or at least justify tolerance of private medical initiatives 
aimed at relieving the shortcoming, such organisations as the 
Canadian Civil Liberties Association, the Foundation of Women 
in Crisis and the Alliance For Life wanted to submit pertinent 
argument for consideration before the highest court in the land, 
and Chief Justice Bora Laskin allowed them to do so. The 
intervenors were confined, however, to public law issues touching 
legislative power and the effect of the Canadian Bill of Rights, 
and had no status regarding the merits of Dr. Morgentaler’s 
conduct or his conviction on appeal. 

In a way consummatory of the past and possibly indicative of 
the future, the Chief Justice thereby fulfilled his own expectation 
expressed in 1951. After a constitutional reform that gave Canada 
more control of its destiny than the British North America Act 
1867 had previously provided, and terminated Canadian appeals 
to the Judicial Committee of the Privy Council, Bora Laskin wrote, 





14 The Quebec Health Services and Social Services Act (Stats. Que. 1971, c. 48) 
cautionaly enacts in s, 4 that “ Every person has the right to receive adequate, con- 
tinuous and personal health services . . . taking into account the organization and 
resources of the establishments providing such services.” 
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“Now that the Supreme Court is a free court subject only to 
self-imposed limitations, it is reasonable to expect that it will 
explore the entire common law world and not only that part which 
is called Great Britain.” ** True to his academic role, he immediately 
added that, 


“ Moreover, the stock in trade of this world includes not only 
decisions of courts but also conclusions of scholars whose 
meditations on particular problems are not the result of the 
chance of litigation but the product of attempts to see the legal 
system as an integrated i le. This is the Supreme Court’s 
task today in relation to Canada.” ** 


His impatience at the Supreme Court’s slow performance of this 
task was reflected in his 1969 series of Hamlyn Lectures, entitled 
The British Tradition in Canadian Law, delivered at the Inner 
Temple in London. He noted at the outset that “The English 
tradition has survived Canadian legislative and judicial indepen- 
dence, and remains a vital and omnipresent force in Canadian 
law,” Y and found “no marked change”’** from the situation 
condemned a decade earlier by H. E. Read. This distinguished 
Canadian academic Jawyer bad recorded that, 


“A perusal of Canadian law reports not only verifles an 
absence of creative approach but conveys the impression 
that most of the opinions reported there are those of English 
judges applying English law in Canada, rather than those of 
Canadian judges developing Canadian law to meet Canadian 
needs with guidance of English precedents.” 1 


In detaching Canadian Supreme Court procedure from ‘the 
strictly inter partes English model and opening its doors to the sub- 
missions of non-parties, the Chief Justice was taking a step made 
easier by the nature of the Morgentaler case. Since this began as 
a public prosecution and developed as a prosecutor’s appeal, 
the problem of paying the costs of maintaining the litigation was 
perhaps less acute.”° Particularly in civil litigation, however, the 
costs factor may have had an effect outside the United States in 
inhibiting the practice of opening up judicial proceedings to a 
non-party, acting as amicus curlae. United States’ courts have not 
developed the tradition of ordering an unsuccessful litigant to 
pay the costs properly incurred by the victor.*’ Accordingly, if 

15 “The Supreme Court of Canada: A Trial Court of and for Canadians ” (1951) 
29 Can. Bar Rev. 1038, 1046. 

16 Loe. cit. 

17 Hamlyn Lectures, 21st Series, at p. 1. 

18 Loc. cit. at p., 49 
Pe ta Judicial Process in Common Law Canada" (1959) 37 Can. Bar Rev. 

3% In the sense that public funds were svailable to pay costs. In fact, Dr. 
ae Snes legal expenses were considerable, running to an estimated total exceed- 
tng $300,000; see Dickens, Joc. cit. at p. 263, n. 185, 

31 Although this practice has shown signs of growth in public interest clastaction 
suits; seo B. M. Dickens, “The Courts as Instruments of Social Justice,” The 
Times, April 23, 1974. 


670 THE MODERN LAW REVIEW [Vol. 40 


his success is made more difficult and expensive by having to 
overcome non-parties’ contentions, the loser is not especially 
prejudiced in costs, and equally if the victor’s success is founded 
on a non-party’s contribution to the case, the unsuccessful party 
has no liability in costs to that stranger to the litigation. If non- 
party intervention were to evolve in Canada, it would probably 
compel the development of new ‘principles on the award of costs 
that would further identify Canadian trial procedure with that 
of the United States, or at least distinguish it further from its 
English origins. 

In the United States, courts can limit costs created by the inter- 
vention in litigation of a non-party by their willingness to accept 
a written brief, so that a prepared document is handed to the 
court instead of arguments having to be put laboriously and no 
doubt expensively at an oral hearing; the principle of the open 
trial is not vitiated, since the written brief is filed with the court 
and is available for popular inspection or other publication. In 
England, of course, pleadings are exchanged only between the 
parties and are not filed at court; they are not available to the 
public, as they are in North America. In the Supreme Court of 
Canada there are no prescribed time limitations on the presentation 
of oral argument, and the written brief, or factum, is reflected in 
the oral argument and is often very subservient to it; the oral and 
written arguments overlap more than they complement each other. 
The English system of trial is based on the principle of oral 
presentation in open court, and when very exceptionally the Court 
of Appeal admitted a written brief in Rondel v. Worsley in 1966," 
Dankwerts L.J. went out of his way to condemn the practice. 
He noted that, 


“ The solicitor acting for the plaintiff °° was allowed to present 
to us a typewritten document of 116 pages, in which he set 
out the legal arguments on behalf of the plaintiff’s case, 
something in the style of the briefs which are allowed under 
the quite different procedure of the courts in the United 
States of America,” ™* 


and stated that this was “wholly irregular and contrary to the 
practice of the court and in my opinion should not be allowed 
as a precedent for future proceedings.” ** Thus, the Court of 
Appeal promptly shut the door permitted to be so minutely prised 
open. 

Courts in the United States are sympathetic to the reception 
of written briefs submitted by both parties, who may thereby 
obtain a better quality of presentation of their cause than they 
could afford by way of oral advocacy, and by intervening non- 


32 [1966] 3 All E.R. 657 (C.A.). 
13 Michael Zander. 

24 At p. 669. 

25 Loc. ctt. 
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parties, who may thereby enjoy a similar advantage, probably 
because of the courts’ acceptance of their political role. They 
recognise more explicitly than do courts of the United Kingdom 
that not only the law in general but also any judicial decision in 
particular may affect the community, and respect the interest and 
opinions of communal organisations in the principles and result 
of a judicial contest arising at the instance of specific litigants. 
This attitude is clearly influenced by the overtly political com- 
position of the federal Supreme Court, and the fact that lower 
courts usually have judges sensitive to public considerations because 
they are recruited or elected on a political basis; indeed, the 
American authority Delmar Karlen has observed that, “ One of 
the most striking characteristics of American judges is that almost 
to a man they are creatures of politics.” ?* Though perhaps with a 
more diluted effect, appointments to the Canadian bench, both 
provincial and federal, also have a political complexion. While 
committed to their particular philosophies, publicly organised 
bodies, whether or not they operate within the structure of party 
politics, are more concerned than specific litigants with the 
development of laws related to generalised social interests and with 
the creation of a rational jurisprudence. It is more likely in their 
case than in that of specific litigants that their “ meditations on 
particular problems are not the result of the chance of litigation 
but the product of attempts to see the legal system as an integrated 
whole.” 37 

In view of the social conditioning factors influencing the emerg- 
ence of the modern amicus curiae brief in the United States,?* 
it is perhaps understandable that a parallel growth should eventually 
have occurred in Canada. The institution of the amicus curiae is, of 
course, of long standing in common law procedural jurisprudence, 
having its origin in the inherent jurisdiction of the court to request 
its officers, particularly the lawyers to whom the court afforded 
exclusive rights of audience, to assist its deliberations. The amicus 
soon ceased to be a person available to the court by chance, 
moreover, and came to be appointed because he was a lawyer 
enjoying great eminence, traditionally in England the Attorney- 
General, who ranks as head of the Bar. In cases before the Supreme 
Court of Canada involving constitutional issues, there is an estab- 
lished practice of the several Attorneys-General of the provinces 
appearing in the role of amicus curiae. In the Morgentaler case, 
indeed, the Attorney-General of Canada was represented separately 
from counsel for the Crown, who handled the trial and appeals 
for the Attorney-General of Quebec. There has been no practice 
until very recently, however, of lawyers representing private groups 


36 Judiaal Administration: The American Experience (1970), p. 25. 

37 Bore Laskin: see note 16 above. 

28 See the instructive article by Ernest Angell, “ The Amicus Curlae: American 
Development of English Institutions ” (1967) 16 LC.L.Q. 1017—1044. 
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and interests seeking leave to appear in this role before federal 
or provincial courts. In what may be described as the leading 
modern Canadian case of constitutional significance, for instance, 
R. v. Drybones in 1969,™ which turned on the prosecution of an 
Indian for being intoxicated where a non-Indian could be so 
without fear of legal sanction, causing the Supreme Court of 
Canada to hold the penalising legislation unconstitutional as 
violating equal protection safeguards of the Bill of Rights, counsel 
appeared for the Crown (as appellant) and the accused alone. 

In the United States, the amicus curiae has come to enjoy a 
distinguished twentieth-century history in the promotion of 
minority interests, dating back to representation of Chinese interests 
in 1904.°° Apart from the American Civil Liberties Union, other 
private sector interest-groups presently active in the courts in 
defence of minorities are the National Association for the Advance- 
ment of Colored People,*? the American Jewish Congress and the 
Catholic Council on Civil Liberties. Other comparable groups have 
arisen more recently, notably under the so-called Right to Life 
banner, to resist further liberalisation of the abortion law by 
supporting the constitutionality of prohibitive state legislation. 

Ernest Angell distinguished three general categories of amici. 
First, the legal representatives of government and governmental 
agencies; they usually appear through the Attorney-General, who 
enjoys locus standi on all public matters. Secondly, private organis- 
ations of professional or other occupational membership, such 
as commercial and industrial employers’ associations, labour unions 
an Bar Associations. Thirdly, private groups voluntarily appointing 
themselves to represent non-governmental, non-occupational 
interests, such as minority and religious groups. English, United 
States and Canadian practice all contain the first category of 
intervention through the office of the Attorney-General, whether 
national, state or provincial, who has a widely based discretion to 
emphasise the public interest in what may originate as private 
litigation. The distinctive feature of modern United States’ practice, 
however, has become the intervention of private voluntary 
organisations in publicly sponsored litigation, including 
prosecutions.*? 


39 9 DLR. Bd) 473. See P. W. Hogg, note 10 above, however, on the Supreme 
Court’s retreat from Drydones. 

30 Ah How v. U.S., 193 US. 65, in which counsel appeared (unsuccessfully) on 
behalf of the Chinese Charitable and Benevolent Association of New York (pace 
Angell, ibid. p. 1018, citing this case as in 1916). 

31 Whose first interest in litigation has been traced back to 1913, in Guinn v. 
U.S., 238 U.S. 347, although Charles J. Bonaparte, as United States Attorney-General 
from 1906 to 1909, developed the practice of using the Department of Justice to 
assist Nogro interests; see Angell, ibid. p. 1018. 

32 In a successful appeal from the dramatic conviction for manslaughter of a 
physician who performed a lawful abortion, in the case of Commonwealth of 
Massachusetts v. Edelin, 359 N E. 2d 4 (1976), amici curias briefs were submitted by 
the American Ethical Union, American Humanist Association, American Jewish 
Congress, Board of Church and Society of the United Methodist Church, National 
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No comparable Canadian growth occurred before the 1973 hearing 
of Attorney-General of Canada v. Lavell ** in the federal Supreme 
Court. Before this, however, and not necessarily influencing the 
1973 hearing, was the exceptional 1971-73 incident resulting in 
Reference Re Certain Titles to Land in Ontario,“ heard in the 
Ontario Court of Appeal. It arose under the provincial Consti- 
tutional Questions Act,* under section 1 of which “ The Lieutenant 
Governor in Council may refer to the Court of Appeal... any 
matter that he thinks fit,” which the court considered to include 
matters of broad public interest regarding private persons, munici- 
palities and the provincial government itself. Section 4 of the 
Act allows the court to direct that any person or class of persons 
interested, or their representatives, be notified of the hearing and 
be entitled to be heard, and section 5 provides that where interests 
affected are unrepresented, the court can appoint counsel whose 
expenses may be paid by the Treasurer of Ontario. In the event, 
the Court of Appeal appointed one counsel as general amicus curiae, 
two counsel to argue for the validity of transactions in issue and 
two more to argue for their invalidity. Further, having advertised 
for submissions at the hearing in Ontario newspapers, the court 
admitted ‘counsel to represent various interests including a com- 
mittee of land purchasers from a development company, the 
development company itself, plaintiffs in a number of mortgage 
foreclosure actions, municipal authorities and, significantly, the 
Ontario Branch of the Canadian Bar Association. 

This reflects experience in the United States, where Bar Associ 
ations are often active in submitting briefs before courts, but 
the similarity is more closely shown in the Lavell case. A powerful 
conditioning factor in the development of the amicus curiae brief 
in the United States has become the militancy of groups of activists 
of an almost unlimited range, but increasingly composed of socially 
committed, civil libertarian people, undertaking for the under- 
privileged and deprived what the better-educated articulate middle- 
classes did for themselves in movements for consumer and investor 
protection. In Canada, comparable activist groups have arisen, such ` 
as the Canadian Civil Liberties Association, which Bora Laskin 
himself helped to found just over a decade ago, women’s organi- 
sations such as the Foundation of Women in Crisis, groups 





Women’s Conference of the American Ethical Union, Union of American Hebrew 
Congregations, Unitarian Universalist Association, United Church Board for Home- 
land Ministries, Center for Constitutional Rights, National Jury Project, Certain 
Medical Schoo] Deans, Professors and Individual Physicians, Civil Liberties Union of 


33 See note 10, above. 
34 (1973) 35 D.L.R. Gd) 10. 
45 R.8.0. 1970, c. 79. 
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promoting the interests of the various ethnic communities in 
Canadian multi-cultural society and, under leadership coming from 
the United States, organisations for advancing mative Indian rights. 

In the Lavell case, an Indian woman was deleted from the 
Indian Register under section 12 (1) (b) of the Indian Act ** when 
she married a non-Indian, and thereby ceased to be “Indian” 
in law. An Indian man marrying a non-Indian woman would not 
have been so removed, and it was contended that section 12 (1) (b) 
permitted discrimination by reference to sex and therefore con 
stituted a denial of equality before the law, contrary to section 1 
of the Canadian Bill of Rights. In the result, by a five to four 
majority, the Supreme Court distinguished Drybones and found 
no illegality in deletion from the Register, but the case moved the 
court in a new direction, since followed in Morgentaler, by admitting 
arguments from a wide range of groups. Non-parties represented 
included the Six Nations Band of Indians of the County of Brant, 
the Native Council of Canada, the National Indian Brotherhood, 
Indians’ committees and associations from almost all provinces 
and territories,2" University Women Graduates, the University 
Women’s Club of Toronto and several other women’s organisations. 
The Lavell case thereby gave the seal of judicial approval to 
the admission of private non-parties before the highest court to 
argue civil cases**; the Morgentaler case has now extended this 
approval to criminal cases.** 

A further similarity in the circumstances of courts of the United 
States and of Canada lies in the fact that the range of available 
case authorities is far wider than any English court would face. 
English judges can be confident that counsel in a case compelling 
a depth of research into precedents will have at their convenient 
command those upon which the courts are accustomed to base 
their judgments, and that no pertinent recent case will be over- 
looked. In the United States, however, there is an accumulating 
barrage of reported decisions from 50 State jurisdictions and from 
units of the federal court system, official reports of opinions of 
the Supreme Court alone now running to some 3,000 pages 
annually. The risk of available judgments being overlooked by 
counsel and courts themselves is such that courts, and parties with 
an interest in avoiding expensive appeals, are genuinely helped by 
counsel for motivated non-parties assisting the presentation of 

36 R.S.C. 1970, c. E46. 


37 All but Newfoundland and Prince Edward Island. 
38 The caso did not have to determine the issue of costs, since the Federal Court 





ordered that the appeal be dismissed with costs. 

39 The potential for this development was shown in Robertson and Rosetanni vV. 
The Queen (1963) 41 DLR. (2d) 485, when the Lord’s Day Alliance of Canada 
intervened before the Canadian Supreme Court. 
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relevant precedents. In Canada, the Dominion Law Reports publish 
about as many pages each year as the three volumes of the All 
England Law Reports, but other Canadian series of reports 
appear at both provincial and wider levels, and the courts have 
a tradition of being receptive of the higher English and United 
States’ authorities, to say nothing of Scottish, Irish and Common- 
wealth cases, resulting in a position comparable to that in the 
United States. Similarly, in a way the English courts have never 
known,“ the two North American federal Supreme Courts face 
difficulties of a constitutional nature in that state or provincial 
laws may be differently understood by a court with a nationwide 
perspective, and intricate problems of the federal structure of 
government may have to be worked out in the Canadian as in 
the United States Supreme Court. 

Bora Laskin, an academic constitutional lawyer going to the 
Bench in 1965, clearly saw the role played by the amicus curiae in 
such decisions as Griswold v. Connecticut, given that same year,** 
launching the seminal concept in the United States of the legal right 
of privacy,** and realised that in being able so to formulate judg- 
ments the Supreme Court was “‘ dealing in the main with consti- 
tutional issues, which take it into the very heart of American 
political, social and economic organisation.” ** He affirmed “I do 
not shrink from describing a court in the Anglo-American-Canadian 
tradition as a unit of government,’’“ and, looking with respect 
to the Supreme Court in Washington, D.C., he stated his belief 
“that what influences the style is the greater hospitality that is 
shown by that Court to extrinsic materials than is the case °in 
either the Supreme Court of Canada or the House of Lords.” “ 
At the time Bora Laskin was speaking these words, and accepting 
the challenge of the creative public function of judicial decision- 
taking, a distinguished English judge was observing in the Court 
of Appeal, “I deprecate litigation the purpose of which is to 
influence political decisions. Such decisions have nothing to do 
with these courts.” ** 

It is, of course, premature to suggest that Canadian trial tech- 
nique and even more Canadian legal philosophy will move more 
decisively towards the United States’ pattern, but the dynamics of 


10 But may come to learn in the setting of the Europeen Communities. 

41 381 U.S. 479. 

43 This right was at the root of the United States Supreme Court's decisions tn the 
1973 abortion cases; see notes 11 and 12 above. 

43 Bora Laskin, The Institutional Character of the Judge, Lionel Coben Lecture 
(Hebrew University of Jerusalem), 17th Series (1972), p. 10. 

44 Joc. cit. p. 6. 

45 Toc. cit. p. 10. The Chief Justice has since welcomed Lord Denning’s use of 
the Law Reform Commisston’s reports (seo Wachtel v. Wachtel [1973] 1 All ER. 
829, 838) and Lord Simon of Glaisdale’s reference to Hansard (see Dockers’ Labour 
Club v. Race Relations Board [1974] 3 All ER. 592, 601); Bora Laskin, “ The 
Common Law is Alfve and Well—And, Well?” (1975) 9 Law Society of Upper Canada 
Gazette 92, 96. 

46 Per Salmon L.J. in Blackburn v. Attorney-General [1971] 2 All E.R. 1380, 1383. 
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change are apparent. Canadian law schools refer to materials 
from the United States for purposes of instruction, their students 
and staff often obtain their further qualifications from the better 
law schools of the United States, and the natural force of cultural 
osmosis, reinforced by the mounting similarities observed between 
social conditioning factors affecting litigation, may cause Canadian 
legal perceptions to follow the Canadian economy in falling under 
an American influence. This may be reflected in the emergence 
in the legal arena of activist groups and the new willingness of 
Canadian courts to recognise that “* society may be brought into the 
court-room in the issues that are shaped for legal determination.” *’ 

A further straw in the wind may be that the Supreme Court of 
Canada, shortly after Chief Justice Laskin’s appointment in 
January 1974, was popularly described for the first time in the 
style of the celebrated and distinctive United States Supreme 
Courts dominated by, for instance, Chief Justices Frankfurter and 
Warren; it was called “the Laskin Court.” Since those early days, 
however, the Chief Justice has so frequently been in the dissenting 
(liberal) minority in cases of public principle, that the identification 
of the Supreme Court with his name is ironic, or at least premature. 
Yet in so far as this reflects differences of view as to the role of 
the law, the Chief Justice welcomes the diversity. He has recently 
said of the law that, “the judges who administer it represent in 
themselves and in their work a mix of attitudes and a mix of 
opinions about the world in which they live and about the society 
in which they carry on their judicial duties. It is salutary that this 
is %o, and eminently desirable that it should continue to be so.” ® 
There is room for the views of non-parties in the court over which 
Chief Justice Laskin presides. 

BERNARD M. DICKENS * 


47 Bora Laskin, loc. cit. p. 15. 

48 “The Common Law is Altve and Well—And, Wel? ”, note 45 above, at p. 99. 

* ILB., LLM., PELD., of the English and Ontario Bars, Faculty of Law, University 
of Toronto. 


CODES OF PRACTICE 


THE STATEMENT OF INSURANCE PRACTICE— 
A MEASURE OF REGULATION OF THE INSURANCE CONTRACT 


Tex law provides a wide range of “ technical ” defences potentially 
available to an insurer wishing to avoid liability under his policy. 
By “technical” is meant a legally valid, though morally dubious, 
point, outstanding examples of which are the rights of an insurer 
to avoid a policy for innocent, immaterial non-disclosures or 
breach of warranty and to avoid a claim for innocent, immaterial 
breach of condition. As few insurance cases reach the courts, it 
is difficult to know to what extent insurers rely on such defences, 
except where there are suspicious circumstances. Certainly spokes- 
men for the insurance industry have frequently been at pains to 
stress that it is only where they suspect fraud, but would find it 
difficult to prove, that they use these defences. ! 

That this may well be the case seems to be the main reason why 
there has been little pressure for control over the terms and con- 
ditions of insurance policies from consumer bodies and the like.? 
From a policy point of view, however, it seems highly questionable 
that insurers should be permitted effectively-to remain Judges in 
their own cause, and suggestions for reform of many aspects of 
insurance law have increased in number in the last few years.’ 
Potentially the most far-reaching recommendation, perhaps, was 
that in the Law Commission’s Second Report on Exemption 
Clauses (no. 69) that the terms and conditions of insurance policies 
be subject to the fair and reasonable test in their draft Bill—which 
in large measure, of course, became the Unfair Contract Terms 
Act.‘ 


ns OUUU 

1 Whether true or not now, this can hardly be sald of many older cases: seo, for 
example, the sanction by of 
Ltd. v. Bonnin [1922] 2 A.C. 413 and Glickman v. Lancashire & General Ins. Co. 
[1927] A.C. 139. There are still modern cases—sso for example, the attempt to 
defeat the claim on a wholly unmeritorious point so far as the plaintif was con- 
cerned, in Murray v. Legal and General Ass. Soc. Ltd. [1970] 2 Q.B. 495. 

2 Some small measures of control over life policies followed the recommendations 
of the Committee on Property Bonds and Equity Linked Life Assurance, Cmnd. 5281 
(1973) (the Scott Report); see Insurance Companies Amendment Act 1973, s. 50, 
soon to be implemented. 


* Although Insurance itself was hardly mentioned by the Law Commission tn the 
Report and the preceding Working Paper, it was clearly intended to be covered by 
their general recommendations. 
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Contracts of Insurance were, however, expressly excluded from 
the operation of the Act "—perhaps a desirable omission, as the 
operation of a fair and reasonable test would be especially uncertain 
in the insurance fleld and left to the discretion of the courts who 
have been notoriously rigid in considering the principles of 
insurance law. It does seem, though, that the threat of inclusion * 
was sufficient to persuade the insurance industry (as represented 
by the British Insurance Association and Lloyd’s) to agree upon 
a code of conduct (officially called a Statement of Insurance 
Practice) with respect to their dealings with private’ non-life 
insureds. * 

Yet again, then, important measures of insurance Jaw reform are 
treated in a second-class way, not deemed to be worthy of statutory 
consideration. Previous examples include the “‘ Gentlemen’s Agree- 
ment ” following Lister v. Romford Ice and Cold Storage Co. 
Ltd.*; the undertaking by insurers not to insist upon the enforce- 
ment of arbitration clauses **; and the rather peculiar status of 
the M.I.B. Agreements," unenforceable in law by their bene- 
ficiaries,‘* though the M.L.B. will never take the point.** As will 
be seen, most of the points covered by the Statement are desirable 
and necessary. Why then, one might ask, can they not be put 
in statutory form? What sanctions exist, other than adverse 
publicity and the consequences of that, if the Statement is not 
adhered to? Will the provisions of the Code be widely known and 
able to be relied upon by policyholders? What of those insurers 
not members of the B.J.A., who may well be the ones most likely 
to°treat their insureds harshly, because of the lack of informal 
sanction implicitly involved in membership of a trade association 
like the B.LA.? These questions, it is submitted, deserve some 
answers. On the other hand, perhaps we should not carp too 
much—something is better than nothing, and this Statement is 
likely in fact to be the only attempt to reform the workings of 
insurance law for some time other than any rather minor reforms 
required by EEC Directives.** In addition, for reasons explained 


s Seo Sched. 2. According to the Dept. of Trade’s Press Release on the Statement 
this was for ‘‘ compelling reasons ” aA EMDR eee DEAE DANG Poca as HO futher 
information was forthcoming. 

® See Policyholder Insurance Journal, May 20, 1977. 

T Presumably not including even the smallest company. 

8€ Announced by Mr. S. Clinton Davis (Parliamentary Under-Secretary of State 
for Trade) in the House of Commons, May 4, 1977 (H.C.Deb., Vol. 931, col 218- 
220), who also maid that the Life Offices’ Association has agreed to draw up a similar 
statement with regard to life assurance. 

9 [1957] A.C. 555; see (1959) 22 M.L.R. 652 (Gardiner). 

10 See Report of Law Reform Committee, supra, note 3. 

11 The Agreements on Compensation for the victims of uninsured and untraced 
drivers between the Secretary of State for the Environment and the Motor Insurers’ 
Bureau, dated November 22, 1972, 

13 See e.g. Hardy v. M.I.B. [1964] 2 Q.B. 745. 

13 See ¢.g. Albert v. M.I.B. [1972] A.C. 301. 

14 The measures being thought about (see supra, note 9 largely concern non- 
disclosure, increase of risk and clatms. 
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below, the Statement should lead to some changes in the wording 
used in proposal forms and policies which would change the legal 
effect of certain points. In this light for the moment, the provisions 
of the Statement will be examined. 

There are three main sections, headed Proposal Forms, Claims, 
and Renewals. As the statement has not, it seems, at least at 
the time of writing, been widely circulated,’* each part will be 
quoted in full and then commented upon. 


1. Proposal forms 
“ (a) The declaration at the foot of the proposal form should 
be restricted to completion according to the proposer’s 
knowledge and belief. 
This is clearly to be welcomed. It should remove some of the harsh 
results following from the decisions in Thomson v. Weems ** and 
Dawson Ltd. v. Bonnin," so that an insurer will be able to rely 
upon a misstatement in a proposal form only if it can prove that the 
statement was untrue to the knowledge of the proposer. In fact 
it seems that a declaration to this effect is being used more and 
more by insurers. What this clause does not do, however, is to 
require that misstatements be of material facts to be operative— 
thus a known incorrect answer will still give the insurer the option 
of treating the whole contract as void, even if in fact it was quite 
uninfluenced by it—a quite unnecessary situation. Nor does the 
Clause refer to the the position when an agent fills in the form 
with answers which to the agent’s, but not to the proposer’s, 
knowledge and belief are false." Is the agent’s knowledge stilk to 
be attributed to the proposer, even if the agent is an employee of 
the insurer and normal agency principles might dictate the opposite 
result? *® The omission of any reference to agents in the Statement 
may be because the Department of Trade is considering the whole 
question of insurance intermediaries,** and that comprehensive 
legislation on agency in insurance may be forthcoming. If not, the 
lack of any treatment of agency in the Statement is. a critical 
omission. 


“ (b) If not included in the declaration, prominently displayed 
on the proposal form should be a statement: 

(i) drawing the attention of the proposer to the con- 

sequences of the failure to disclose all material 


15 The text is set out in Law Notes, VoL 96, No. 6 (June eee 158, and in 
Halsbury’s Laws of England, Monthly Review, June 1977, para. E88 

16 (1884) 9 App.Cas. 671. 

17 [1922] 2 A.C, 413. 

14 The problem of the cases following Newsholme Bros. v. Roed Transport & 
General Ins. Co. [1929] 2 K.B. 356; seo e.g. Tedeshi, “ Assured’s Misrepresentation 
and the Insurance Agent’s Knowledge of the Truth ” (1972) 7 Israel L. Review 475: 

tation in Insurance Proposal Forms Completed by Agents ” 
(1974) Vict. Univ. of Wellington L. Review 217. 
` 19 Sæ, e.g. Baer (1971) 4 Ottawa L.Rev. 497, 511; (1973) 6 Ottawa L.Rev. at 
p. 222; (1976) 8 Ottawa L.Rev. 218, 233. 
3@ See the White Paper referred to supra, note 3. 
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facts, explained as those facts an insurer would 
regard as likely to influence the acceptance and 
assessment of the proposal; 

(ii) warning that if the proposer is in any doubt about 
facts considered material he should disclose them. 

(c) Those matters which insurers have found generally to be 
material will be the subject of clear questions in proposal 
forms. 

(d) So far as is practicable, insurers will avoid asking 

estions which would require expert knowledge beyond 
that which the proposer could reasonably be expected to 
possess or obtain or which would require a value 
judgment on the part of the proposer.” 


While the duty of disclosure continues to exist, such reforms are 
long overdue. One of the most obvious criticisms of the duty is 
that its very existence is unlikely to be known about by the vast 
majority of insureds.*? The provision in paragraph (c) raises the 
question whether there is any need to retain in law a duty of 
disclosure at all, and certainly whether the consequences of a breach 
of the duty should remain as complete invalidity of the policy. 
Experience must surely have taught insurers that they can discover 
almost every conceivable material fact by framing suitable 
questions. At least if insurers are expected to cover most material 
disclosures by specific questions, the onus should lie heavily on 
them if they allege materiality of a mon-disclosed fact not 
expressly solicited. None of this, however, will follow from the 
Siqfement, except in so far as insurers are influenced by its 
existence. The reference to clarity is useful, and paragraph (d) a 
valuable caution, albeit subject to the qualification “ so far as is 
practicable.” 


“ (e) Unless the prospectus or the proposal form contains full 
details of the standard cover offered, and whether or 
not it contains an outline of that cover, the proposal 
form shall include a statement that a copy of the policy 
form is available on request.” 


It is obviously desirable that any applicant for insurance knows 
exactly what it is that he is applying for. One wonders, however, 
whether this provision will be of any great help or even of any 
help at all. Few insureds, it seems, read their policies or at least 
fully understand them even when they are in force *%—this is 
wholly understandable in view of their complexity and jargon. One 
could have hoped that more effort was devoted to the production 
of more intelligible policies, a point reiterated below. 


“(Ð unless the completed form or a copy of it has been sent 





21 See the similar point in relation to Renewals, infra. 

22 See the findings in the Motor Insurance Survey (1977) conducted on behalf of 
Sentry Insurance by Louis Morris International In conjunction with the City 
Untverslty Business School. 
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to a policyholder, a copy will be made available when an 
insurer raises an issue under the proposal form.” 


This is also a weak provision. Why should it not be mandatory for 
a copy of the completed proposal form to be attached automatically 
to the subsequently issued policy? It is quite amazing that at present 
the answers on a proposal form can be of crucial significance, yet 
they may have been filled in and forgotten long before an issue 
arises as to them.” It may well be difficult for an insured to 
appreciate the importance of the proposal form in relation to 
the subsequent policy—the annexation of it to the policy would 
be a simple and effective remedy. 


2. Claims 


“ (a) Under the conditions regarding notification of a claim, 
the policyholder shall not be asked to do more than 
report a claim and subsequent developments as soon as 
reasonably possible except in the case of legal processes 
and claims which a third party requires the policyholder 
to notify within a fixed time, where immediate advice 
may be required.” 


Apart from the rather clumsy drafting and unclear meaning of the 
last part, this clause can hardly be faulted. At present conditions, 
made precedent to recovery, requiring notice within the shortest 
time, are perfectly valid, even where it may be impossible for the 
insured to comply, due to no fault of his own.* Again it seems 
that it is intended to change the actual wording of policies, so tRat 
there is no legal doubt. 


“ (b) Except where fraud, deception or negligence is involved, 
an insurer will not unreasonably repudiate liability to 
indemnify a policyholder: 

(i) on the grounds of non-disclosure or misrepre- 
sentation of a material fact where knowledge of 
the fact would not materially have influenced the 
insurer’s judgment in the acceptance or assessment 
of the insurance; 

(ii) on the grounds of a breach of warranty or con- 
dition where the circumstances of the loss are 
unconnected with the breach.” 7° 


Clearly the primary intention of (i) is to remove the situation 
that an innocent non-disclosure can avoid a policy. One wonders 
why negligent non-disclosure should always lead to the same result 
—there may be little blame-worthiness involved. Apart from the 
argument already canvassed, that there are strong reasons to query 
the continued existence of the duty of disclosure, it seems that at 
least it could be the practice to award proportionate recovery in 


43 See Birds [1977] J.B.L. 231. 
24 Seo e.g. Cassel v Lancashire & Yorkshire Accident Ins. Co. (1885) 1 T.L.R. 495, 
25 This last paragraph being inapplicable to marine or aviation policies. 
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such cases.** It is unclear how this paragraph relates to paragraph 
(b) already discussed. The “unreasonably” seems totally 
unnecessary, and leaves a possible gap in the operation of this part, 
as an insurer could still argue that it was reasonable to avoid 
liability despite the absence of any fraud or negligence. There is 
no mention here, or anywhere, of any duty of disclosure upon 
the insurer, which exists, at least in theory," and could be 
meaningful in certain spheres, e.g. price disclosures in life 
assurance. ** 

Sub-paragraph (i) also rather curiously refers to the particular 
insurer’s judgment. The basic test of materiality is objective **— 
what would a reasonable underwriter regard as material. The 
Statement would seem to acknowledge, however, that a particular 
insurer might not deem material what a reasonable insurer would 
(and vice versa). Indeed this must be so, otherwise how could the 
paragraph refer to non-disclosure of a material fact which would 
not materially have influenced the insurer’s judgment? It could be 
argued that this part of the Statement is only applicable when the 
insurer’s judgment would have been unaffected or only barely 
affected by knowledge of the fact—i.e. when it could hardly be 
said to be a material fact! A strange provision! More generally, 
who determines what the particular insurer thinks? What weight 
of evidence is necessary? The position as to proof of materiality 
is generally unsatisfactory,” as the courts failed to adopt the test 
of what a reasonable man would consider material and abdicated 
the responsibility of deciding this themselves.*! 

Sub-paragraph (ii) is much clearer and useful in providing that 
breach of any warranty or condition is inoperative unless related 
to a loss, This could be relevant for example in respect of promissory 
warranties and conditions relating to increases of risk and the 
state of insured property. A point not clarified is where the burden 
of proof would lie in a difficult case. Would the insurer be expected 
to prove that the breach definitely contributed to the loss? Or 
would the onus lie on the insured to disprove this? Of course the 
matter cannot arise in quite this way in litigation, as the Statement 
cannot affect the legal position unless and until policies wordings 
are changed—but it could be quite important in negotiations over 
a claim. 





36 The practice In many European countries, and a postible result of EEC 
harmonisation measures... 

47 Re Bradley and Essex & Suffolk Accident Indemnity Soc. [1912] 1 K.B. 415, 430. 

28 See Kimball and Rapaport, “What Price ‘Price disclosure”? The Trend to 
Consumer Protection in Life Insurance,” Wisconsin Law Review 1027 [1972]; Belth, 
“ Price Disclosure In Life Insurance,” Winsconsin Law Review 1054 [1972]. 

2° The most recent pronouncement is In Lambert v. C.IS. [1975] 2 Lloyd’s Rep. 
465, noted (1976) 39 M.L.R. 478 (Merkin). 

20 See Hasson (1969) 32 M.L.R. 615 esp. at 631-632, 634. 

31 As Lord Mansfield would certainly have done—see his comments as to the 
evidence of the broker in Carter w. Boehm (1766) 3 Burr. 1905, 1918. 
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3. Renewals 


“Renewal notices should contain a warning about the duty 
of disclosure including the necessity to advise changes affecting 
the policy which have occurred since the policy inception or 
last renewal date, whichever was the later.” 


This is a most necessary provision, and arguably the most important, 
as it would seem likely that many insureds quite reasonably do 
not regard renewal as anything other than a continuation of the 
policy, whereas in law, of course, it constitutes a completely fresh 
contract and the duty of disclosure arises again.** So long as this 
continues to be so, such a warning should be mandatory—indeed 
one cowd have wished that insurers were exhorted to print it in 
bold type or in differently coloured ink. There is a danger that the 
warning will appear as part of a fairly complex renewal notice 
which is treated by the average insured in the same cavalier 
fashion in which, it seems, policies are frequently treated—apart, 
of course, from the question of the amount of premium due. 

The remaining paragraphs of the Statement provide that it 
applies immediately, although actual changes to existing documents 
will not be made, and that it may need reconsideration in the light 
of EEC Directives. 

As a whole, the Statement, although not faultless and by no means 
a model of draftsmanship, does deal with some of those aspects 
of insurance law which can bear most harshly on the average 
consumer of insurance. Accepting for the moment, though subject 
to the reservations made earlier, that it is a means of reform with 
some value, one needs to ask why there are still important areas 
not covered. As indicated earlier, it seems that the Statement 
merely reflects the existing attitudes of the majority of insurers. 
It changes very little in practice, it would seem. It can hardly have 
been very onerous, therefore, for the B.J.A. and Lloyd’s to accept 
its existence. The following, without purporting to be exhaustive, 
could be said to be obvious areas where the law still treats insureds 
unfairly, and which could, it is submitted, have been dealt with 
in the Statement. 

There are no requirements that policies are easily legible and 
intelligible to the average insured, both with regard to the risks 
covered and excepted and the obligations of the insured and the 
consequences of breaking them. There is evidence that some 
insurers are showing concern over this and are producing policies 
drafted in a much improved manner.” Clearly there is no need 
at all to retain the jargon which has its origins in the early history 
of insurance from the seventeenth century.onwards. An exhor- 
tation to clarity would have been easy and welcome—in the 
unfortunate absence, of course, of legislation compelling it. Nor, 


33 Lambert v. C.I.S. (supra, note 29). 
33 Often at the behest of bodies like the Office of Fair Trading. 
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as has been mentioned before, does the Statement really attempt 
to ensure that most people know what they are buying when they 
are applying for insurance, other than in the most general way. 

There is absolutely no control over the use of descriptions like 
“ All Risks ” and “ Comprehensive ” which may well be misleading. 
For example, the standard Comprehensive motor policy will 
generally limit the occasions when cover is provided to driving 
for “social, domestic and pleasure purposes”? and the insured’s 
own business purposes. It might surprise many car owners to be 
told that, for example, their car is not covered while being test- 
driven after a service at a garage. Comprehensive household 
policies will certainly contain exceptions and often excess clauses, 
requiring the insured to bear a proportion of any loss. The com- 
plaint is not that these exceptions and limitations should not be 
allowed, merely that their existence and meaning will frequently 
be unclear, a defect compounded by the use of descriptions like 
“ Comprehensive.” 

The Statement does not require emphasis on the importance of 
matters which remain conditions precedent to the liability of the 
insurer, nor does it exhort insurers not to cancel or fail to renew 
policies without good reason and/or a period of notice.** There is 
nothing concerning cover-notes, the importance of which, particu- 
larly in the motor insurance field, is obvious, the full nature of 
which uncertain.** Perhaps most importantly of all, as mentioned 
earlier, there is nothing on the role of intermediary in insurance, 
though this may well be due to Government plans for action in 
thì area. 

In summary, the Statement of Insurance Practice will change 
very little. It does illustrate that there is some concern in official 
circles for the unfair position in which the law often places the 
insured, but that concern looks like little more than a token 
gesture to consumerism. Indeed there is a danger that some insureds 
will be treated more harshly, in that the Statement prescribes a 
lower level of treatment than some insurers have been accustomed 
to adopt in the past. In the end it all seems a rather pointless 
exercise. 


JOHN BEDS. 





+4 As obviously was the case in Young v. 
no M 


Sun Alliance & London Insurance Ltd. 
[1976] 3 AU ER. 561, noted (1977) 40 M L.R. 486 


(Merkin). 

35 Insurers’ rights in this respect are frequently restricted tn the U S.A.—see e.g. 
Noto, “ State Statutes governing the Cancellation of Automobile Insurance,” Duke 
L.J. 327 (1969). The potentially disastrous consequences of permitting tnsurers to 
insert unrestricted cancellation rights are well illustrated by Sun Fire Office v. Hart 
(1889) 14 App.Cas. 98 (P.C.) and General Assurance Society V. Chandmull Jam A.LR. 
(1966) S.C. 1644 (Supreme Court of India). 

36 See e.g. Birds (1977) 40 MLR. 77. 


REPORTS OF COMMITTEES 


THE WHITFORD COMMITTEE REPORT ON COPYRIGHT AND DESIGNS 
Law ? 


THE last report on copyright law was that of the Gregory Committee 
in 1952? and this was followed by the Copyright Act 1956. The 
years since have witnessed major technological developments, 
principally in the areas of photocopying and sound recording, 
which have undermined the effectiveness of the legal protection 
of copyright owners, and a re-examination of the law was fully 
justified. The terms of reference of the Whitford Committee, 
however, were of a general nature and, apart from the problems 
of the new technology, the Report ranges over the whole field of 
copyright and designs law. The Report is a readable, practical 
and, no doubt deliberately, legally unsophisticated document and, for 
that reason its treatment of the concepts of copyright law is dis- 
appointing. An examination of its provisions must necessarily be 
selective. 
A. General Issues 

Whatever the merits of the Copyright Act 1956 simplicity of 
drafting is not one of them.’ Whitford recognised this and as a 
first recommendation suggested that any new legislation should 
be placed on a plain and uniform basis: matters of ee 
should be set out first followed by particular exceptions. 

What of these general principles of copyright law? To the ia 
man, copyright is about music, literature, art, etc., and connotes 
creative and aesthetic qualities. The content of copyright law covers 
far more than that, however, and Whitford acknowledges that 
no re-examination of the concepts of copyright can throw off the 
shackles of history. Thus, it is easy to see the absurdity of pro- 
tecting as “literary” or “original” works such things as street 
directories, football pool coupons, examination papers and lists 
of Stock Exchange prices, but the basic philosophy of copyright 
Jaw is now economic, and has little to do with literary or artistic 
merit or creative ability (para. 24). The rough practical test is that 
what is worth copying is prima facie worth protecting.* Whitford 
proposes that in any new Copyright Act it might be possible to 
start by defining copyright as a right subsisting in relation to all 
original works, meaning by the word “original” the product of 
some person’s skill and/or labour, if fixed so that they can be 

1 Cmnd. 6732 (1977). 

2 Cmnd. 8662, 


3 For a critical examination of the Copyright Act 1956 tn comparison with legis- 
lation In Europe, see Dale, Legislative Drafting: A New Approach (Butterworths, 
1977). 


4 ish fa of London Press v. University Tutorial Press [1916] 2 Ch 601 per 
Peterson J 


° 685 


686 THE MODERN LAW REVIEW [VoL 40 


reproduced. This is simply a restatement of the existing law and 
further support for the status quo is provided by the generally 
held view that the balance between the rights of the copyright 
owner on the one hand and the exceptions in favour of copyright 
users on the other is about right and that no abrupt change in 
the balance is called for (para. 16). 

Copyright law does not protect ideas, merely the form in which 
they are expressed. This is a standard distinction in most juris- 
dictions and like all such distinctions it is not always easy to 
determine where the lme between the freedom of ideas and imper- 
missible plagiarism should be drawn. A person does not have to 
reproduce a successful book word for word to be guilty of 
plagiarism: he may simply use the plot of a book, or he might go 
further and borrow the plot and the main characters, or further 
still, he may borrow the plot, the characters, their characteristics 
and all the incidents of the book. When does such plagiarism 
cease to be of the idea and become a legal infringement of the 
copyright work? Linked with this problem is the question of the 
protection which should be given to a person who creates 
economically valuable characters, for example, Sherlock Holmes or 
James Bond. In a famous dictum Judge Learned Hand attempted 
to show where the line might be drawn: 


“If Twelfth Night was copyrighted, it is quite possible that 
a second comer might so closely imitate Sir Toby Belch or 
Malvolio as to infringe, but it would not be enough that for 
one of his characters he cast a riotous knight who kept 

* wassail to the discomfort of the household, or a vain and 
foppish steward who became amorous of his mistress. These 
would be no more than Shakespeare’s ‘ideas’ in the play, 
as little capable of monopoly as Einstein’s Doctrine of 
Relativity, or Darwin’s Theory of the Origin of the Species. 
It follows that the less develo the characters, the less they 
can be copyrighted; that is the penalty an author must bear 
for marking them too indistinctly.” * 


The Whitford Committee was asked to consider the possibility 
of extending copyright protection to cover “ elaborated ” ideas and 
also to consider the introduction of a “ character right ” to supple- 
ment the protection for the copyright works in which the character 
features. The Committee dismisses these possibilities with virtually 
no discussion and suggests instead that protection might well 
be provided under other areas of intellectual property law, such 
as confidence, passing off, contract, patents, trade marks, etc. 
The interesting suggestion that an “unfair competition” law 
would probably provide the most satisfactory solution with regard 
to character rights is a throwaway remark and no further guidance 
on this is offered. Other forms of protection may, of course, be 
appropriate; for example, ideas may be protected under the laws 


š Nichols v. Universal Pictures Corp., 282 U.S. 902 (1930). 
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of confidence,’ but it is disappointing that such basic issues were 
side-stepped. Indeed, there appears to be no recognition that the 
Copyright Act already provides protection against some forms of 
elaborated ideas: cartoon versions of novels (s. 2 (6) (a) (iv) ), three 
dimensional reproduction of two dimensional works and vice versa 
(s. 48 (1)). The very concept of copyright infringement by adaptation 
of a work is an example of the extension of the protection of a 
cepyright owner beyond the limits of the expression of his work. 

The Committee does deal with a different aspect of adaptation, 
and that is the question whether a separate copyright is created 
when there is an adaptation of a work. The matter was raised 
because it appears that the Performing Right Society argues that 
an arranger does not own a separate copyright in an arrangement 
and it does not distribute money in respect of arrangements save 
to the composer of the original work. Whitford states, it is 
submitted correctly, that there is a separate copyright in any 
adaptation which has involved a sufficient degree of labour and/or 
skill for it to be considered as a separate original work, and thus 
no change in the law is necessary (para. 874). However, it is a 
pity that no hint of the nature of the argument involved was 
given.’ 

A lack of sureness as to what should be the subject-matter 
of copyright appears several times in the Report. For example, 
newspaper interests sought protection for some forms of advertise- 
ment which may not at present qualify for copyright protection 
on the ground that they do not constitute a “work” in tbe 
copyright sense. The opinion of Whitford is that although such 
copying of other people’s material may seem unfair, and may 
possibly be actionable under unfair competition law (whatever that 
may mean), it is against any amendment which would give copy- 
right protection to all material irrespective of the level of skill 
and/or labour involved (paras. 905-906). Assuming that the sub- 
missions of the newspaper interests are correct, and this appeared 
not to be questioned, the comments of the Committee seem 
inconsistent, for example, with its treatment of photographs. Some 
photographic groups had suggested that the definition of “ photo- 
graph ” should exclude the possibility of a person obtaining copy- 
right in a simple photocopy produced automatically by machine. 
The Committee recognises it to be odd that a librarian who 
photocopies a page of a book should thereby acquire rights in the 
photocopy, but instead of questioning whether such a photocopy 
was “original” or a “ work” in copyright terms feels that to 
exclude copyright would be to imply the introduction of a standard 
of artistic merit which would be a new and uncharted departure 
in copyright law (paras. 884-885). Thus, the Committee seems here 





© e.g. Seager v. Copydex [1967] 1 W.L.R. 923. 
7 For an examination of the argument of the Performing Right Society, see 
Cornish [1972] J.B.L. 242. 
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prepared to accept the minimum of labour and no skill to acquire 
copyright in a photocopy.* 

The question whether there can be copyright in adaptation and 
other derivative works becomes additionally difficult in connection 
with reports of judgments, speeches and lectures. If a lecture is 
written down before it is delivered the lecturer has copyright in 
the lecture and the person who writes it down and reproduces 
it without authority may be liable for infringing this copyright; 
but he also arguably may himself acquire a separate copyright as 
a result of his work and/or skill in reducing it to writing. If the 
lecture is delivered extempore, it appears that the lecturer acquires 
no copyright protection since the work is not “fixed,” and he 
must try to seek protection from implied contractual terms or 
other “‘ proprietary rights.” * In spite of this, the reporter, who 
“fixes” the lecture, obtains a copyright for himself. Whitford 
suggests, very sensibly, that the person who gives an extempore 
speech or lecture should acquire copyright protection in the material 
as soon as it is “fixed”—even though this may be done by 
someone else; there would also come into existence at the same 
time a separate copyright in the recording or transcript as such 
which would vest in the maker, whether or not made with the 
consent of the speaker (para. 590). (The new United States Copy- 
right Act expressly introduces the concept of a “‘ derivative work ” 
and provides that copyright extends only to the material con- 
tributed by the author of such work, as distinguished from the 
pre-existing material employed in the work.**) One related tentative 
Suggestion, which would be of some value to lawyers and law 
teachers, is that legislative material and judgments, written or 
extempore, should not be entitled to any copyright protection, 
since this embodies the law and such material should not be 
restricted in any way (para. 591). (This is in contrast to the limited 
cases where there are exceptions to copyright protection to allow 
fair dealings with the copyright material. Whitford here rec- 
ommends that there should be a general exception covering all classes 
of copyright works and subject-matters in favour of “‘ fair dealing ” 
provided that it does not conflict with normal exploitation of the 
work or subject-matter and does not unreasonably prejudice the 
copyright owner’s legitimate interests (paras. 676-677).) 


B. Extension of Copyright Protection to New Areas 


In addition to the rather unsatisfactory discussion of the general 
principles of copyright law, various proposals are considered for 
extending copyright or related protection to wider interests. 


s Curiously, the difficulty of deciding whether there can be copyright in a copy 
was discussed recently by Whitford J. in L.B. Plastics Lid. v Swish Products Ltd. 
[1977] F.S.R. 87, 93, where he stated that whether it can qualify as an original work 
ts a matter of degree. 9 See e.g. Caird v. Sune (1887) 12 App Cas. 326. 

oo McFarlane, “The New American Law of Copyright” (1977) 127 New 
L J. ; í 
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1. Public lending right 

A public lending right is the recognition of a principle that 
authors have a right to be paid for their books borrowed from 
public libraries. Although this would in fact be of little economic 
significance to most authors, Bills have been introduced unsuccessfully 
for the past few sessions and Government support has been extracted 
in principle. Whilst Whitford was expressly excluded by its terms of 
reference from considering a public lending right the Committee was 
unable to refrain from commenting that gramophone records and 
video recordings are just as deserving as a lending right for books 
(para. 835).** 


2. Droit moral 


It has already been emphasised that the copyright law of the 
United Kingdom and other common law countries is concerned 
primarily with the economic rights of the owner of a work. 
European laws, however, are also concerned with more sensitive 
moral rights such as the right to claim authorship of a work 
(right of paternity) and the right to object to any distortion or 
modification of the work if this would prejudice the author’s 
honour or reputation (right of integrity). The Copyright Act does 
provide some limited remedies, but, as Whitford points out, these 
are more appropriate to cases where authorship is falsely attributed “° 
than to cases where authorship is not acknowledged. Otherwise, 
the complainant has to scour around, yet again, for indirect 
remedies, possibly defamation or implied contractual terms limitifig 
the right to make unauthorised alterations or modifications to a 
work such as a film or play.** 

Curiously, there has been little support for the introduction 
of a moral right in the United Kingdom. In 1952 the Gregory 
Committee suggested that these matters were in general best regu- 
lated by contract between the parties concerned. Now, however, 
specific legislation is necessary if the United Kingdom is to ratify 
the 1971 Paris revision of the Berne Convention. Accordingly 
Whitford supports the introduction of a moral right on the lines 
of recent legislation in the Netherlands, since this limits the right 
of an author to object to modification of a work where it would 
be unreasonable to do so. This, it is thought, would prevent an 
author’s heirs from holding film makers and broadcasters to ransom 
until they were “bought off ”—apparently quite a popular 
technique. 


11 When an unsuccessful Public Lending Right Bill was introduced in 1976, at 
one stage the Bill was altered to cover “ works” instead of “books” but was 
amended to “books” again on Government insistence that it was desirable to 
proceed a step at a time. 

12 g, 43, Seo Moore v. News of the World [1972] 1 Q.B. 441. 

13 Cf. Frisby v. B.B.C. [1967] Ch. 932. 
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3. Droit de suite 


A droit de suite is a right, sometimes inalienable, to participate 
in the profits arising from the sale of a painting or sculpture, and 
sometimes manuscripts, after the first sale of the work by the 
author, which enures for the benefit of the author and, after his 
death, his family. This right carries a certain romantic picture of 
the impoverished artist selling his work for a pittance and then, 
when his genius is recognised he, or more usually his surviving 
family, has no chance of benefiting from the increased value of 
his work. Such a provision is not in force widely, although it is law 
in some EEC jurisdictions. The practical difficulties which 
apparently exist in administering such a right in relation to the low 
potential yield, coupled with the fact that the right would benefit 
principally the author’s family at a time when the climate of 
opinion is against inherited wealth, led the Committee to reject 
the idea (para. 804). It could be argued, of course, against such 
a view, that the droit de suite is an important matter of principle 
for some authors which should be introduced regardless of the 
economic factors, as with a public lending right. In the United 
States standard form contracts for the droit de suite and the droit 
moral have been drawn up,‘ but their use in the United Kingdom 
appears to be very limited. 


4. Performers Rights 


There is no copyright in a performance or spectacle; nor does 
a performer have any copyright in his performance as such. The 
Gregory Committee was against giving additional rights to per- 
formers and preferred such matters to be left to contract. However, 
following International Convention, to record without permission 
literary, dramatic, musical and artistic works connected with 
performances may now be a criminal offence under the Performers’ 
Protection Acts 1958-72. These criminal sanctions are of limited 
value in practice and are ineffective to match the considerable 
increase in “ bootlegging,” that is, the illicit recording and sub- 
sequent commercial exploitation of performances by performing 
artistes, live or broadcast. The economic damage suffered by 
performers raises the question once again whether they should be 
given some kind of copyright in their performances. Whitford, 
whilst not discussing the matter in detail, since it had not been 
“asked to consider the grant of any new rights as such, but only 
new remedies,” feels that there would be too many practical 
difficulties in giving a performer a copyright in his performance 
(para. 409). However, the Committee does recommend that per- 
formers should be given an additional civil remedy, such as an 
injunction and damages. This useful recommendation has become 
of greater interest as Megarry J. has since held that the Performers’ 


14 See Lahore and Griffith, Copyright and the Arts in Australia (1974), p. 86. 
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Protection Acts do not confer a civil remedy for breach of statutory 
duty **—the very action which Whitford recommends. 

It is, perhaps, unfortunate that Whitford adopted the strange 
right/remedy distinction. Reference has already been made to the 
Committee’s recommendation that a copyright in some extempore. 
works, such as lectures, should arise and be vested in the lecturer 
as soon as it is fixed by, for example, a recording, quite indepen- 
dently of any copyright in the recording or transcript. This 
reasoning, extended logically to performers’ rights, would justify 
a performer’s copyright in his performance. Certainly a fuller 
discussion of the issue would have been of value. 


C. Ownership of copyright 

Whitford recognises that the general provisions relating to the 
first ownership of copyright works lack consistency and need 
Clarification. In the absence of contractual provision to the 
contrary, a person who commissions any work does not obtain 
the copyright unless the work commissioned happens to be photo- 
graphs, portraits, engravings or sound recordings. It is difficult 
to see what justification exists for singling out these works: why 
should there be a different rule for an engraving and, say, a work 
of architecture? In employment situations, again in the absence 
of specific contractual provision, works produced in the course of 
employment are owned by the employer, save that in the case of 
employee journalists the copyright is owned by the employer for 
the purposes of publication in the newspaper, magazine or 
periodical, but by the employee journalist for all other purposes. 
Whether or not a work has been produced in the course of employ- 
ment raises the well known, but frequently difficult, issues 
experienced in other areas of employment law. For example, the 
ownership rights in lectures and other original material produced 
within educational institutions have always been uncertain, and the 
variety of problems which can arise make specific contractual 
provision desirable. 

The main area of concern with regard to both commissioned 
works and employee works is that of “ secondary exploitation.” 
Once the issue of ownership is established for the principal purpose, 
is it fair that the same person should be entitled to the benefit 
of all the fruits of an unanticipated secondary exploitation? If an 
employee creates a character for his employer which then 
unexpectedly becomes sufficiently popular to attract merchandising 
rights for secondary exploitation, should the employer benefit? 
After considerable discussion Whitford proposes first, that any 
new Copyright Act should clearly state that the creators of copy- 
right works shall be the owners of the copyright in what they create, 
subject to contractual provision to the contrary. Secondly, in 


153 Apple Corps. Y. Lingasong [1977] F.S.R. 345. 


` 
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cases of employment, works produced by employees in the course 
of employment. should vest in the employer but if a work produced 
by an employee is exploited (by the employer or someone else 
with his permission) in a way that was not within the contemplation 
of employer and employee at the time of making the work the 
employee should have a statutory right to an award from his 
employer. This provision would replace the “ journalists ” exception 
and is in line with the recently introduced scheme for employee- 
inventor awards in the Patents Act 1977. Thirdly, with regard to 
commissioned works, a majority of the Committee recommends 
that, in the absence of agreement to the contrary, the copyright 
should belong to the author subject to two important qualifications: 
the person commissioning the work should have an exclusive licence 
for all purposes which could reasonably be said to have been within 
the contemplation of the parties at the moment of commissioning; 
and the commissioner should have the power to restrain any 
exploitation for other purposes against which he could reasonably 
take objection (para. 609). 

Problems can arise in cases where the ownership of the original 
physical work and the ownership of the copyright in that work are 
in separate hands. For example, the physical ownership of letters 
vests in the recipients whereas the copyright in them remains in 
the sender. Should the owner of one interest have any right of 
access to the other? Whitford refers to the German Copyright Act 
which does provide rights of access but then, with minimal dis- 
cugsion and no mention of relevant English law,** opposes any 
alteration in the law which would have the effect of forcing either 
party to consent to exploitation of the work (para. 854). Why it is 
not possible to have a right of access subject to a power to object to 
unreasonable exploitation is difficult to understand. 


D. Remedies 


The Copyright Act 1956 provides both civil and criminal remedies. 
On the civil side, Whitford feels that damages awarded for infringe- 
ment of copyright based on the principles of detinue and con- 
version *’ and including orders for the delivery up of articles can 
be out of all proportion to the injury suffered, particularly in 
the field of industrial designs, and accordingly recommends that 
damages should be awarded on the same basis as they are awarded 
in other branches of intellectual or industrial property (para. 702). 
This recommendation recognises the compensatory character of 
the tort action, but then is linked immediately to the issue of 
exemplary damages. The Committee states that no one had 
submitted that exemplary damages in cases of flagrant infringe- 
ment should be abolished and recommends that the existing 


16 Re Dickens [1935] Ch. 267; Copyright Act 1956, s. 38. 
17 See now the Torts (Interference with Goods) Act 1977. 
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deterrent provision for exemplary damages should be retained and 
strengthened so that the court has a complete discretion to make 
such award of damages as may seem appropriate to the circum- 
stances. This recommendation appears to be out of step. Whether 
or not one agrees with the House of Lords, and many Common- 
wealth jurisdictions do not, it has emphatically confirmed that, 
save where there is express statutory authority, exemplary damages 
may only be awarded in two narrow and specific situations; the 
justification being that damages in tort law should be compensatory, 
and that punitive measures are more appropriately dealt with in 
criminal proceedings. In the days before the House of Lords 
onslaught it had been thought that section 17 (3) of the Copyright 
Act which gave “power to award such additional damages... 
as the court may consider appropriate” authorised exemplary 
damages ** but this was left open by Lord Devlin in Rookes ~V. 
Barnard ™* and it would seem that the preferred judicial construc- 
tion of section 17 (3) is that it refers to aggravated, yet nonetheless 
compensatory, damages.” Indeed, Lord Kilbrandon in Cassell v. 
Broome did “ not suppose that anyone now sitting down to draft 
a civil code would include an article providing for punitive 
damages.” °! Nevertheless, with little discussion, the Whitford 
Committee pedals strongly in reverse. 

One of the difficulties of coping with the greatly increased pirate 
activity in music, records and films, is the need for speed in 
gaining access to premises for the purposes of search and seizure 
of infringing material. Very recently the courts have developed 
wide ranging and draconian ex parte powers to inspect and search 
premises and take possession of infringing articles pending trial. 
Whilst denying emphatically any inherent powers to issue search 
warrants the courts have all but done this.2* Accordingly, Whitford 
feels that no legislative change is necessary. 

The criminal remedies in the Copyright Act are quite inadequate 
to deal with pirate activity in the entertainment industries: it is 
difficult to prove that the accused has guilty knowledge and, in any 
event, the penalties are very low. Whitford makes two recom- 
mendations which would help to fight the pirates: first, that 
“ possession in the course of trade ” should be an offence; secondly, 
the burden of proof should be changed so that there would be 
no requirement for the prosecution to prove guilty knowledge and 
the accused would only be entitled to an acquittal if he is able 
to establish that he was not aware, and had no reasonable grounds 
for suspecting, that the acts complained of were acts done in 
relation to infringing copies (para. 711). 


18 Williams v. Settle [1960] 1 W.L.R. 1072. 18 [1964] 1 AD ER. eon 410. 

20 Beloff v. Pressdram [1973] 1 All E.R. 241, 265-266 per Ungoed-Thomas 

31 [1972] 1 AI E.R. 801, 877; see also Lord Hailsham at p. 832. 

23 Seo Anton Pillar K G. v. Manufacturing Processes Ltd. [1976] Ch. 55; E.M.I. 
Ltd. v. Sarwar and Haldar [1977] FSR. 146; Russell, “Ex parte Inspection 
Orders ” (1977) 127 New LJ. 753. 
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E. Industrial Designs 


Industrial designs, that is, designs for articles manufactured in 
quantity on a commercial basis, straddle uneasily the concepts of 
copyright and patents. Where a new design is produced for an 
article such as a car, carpet, dinner service or cooker, the pro- 
tection which is sought is not for the functional article itself, but for 
its design. In theory, two types of protection might be available. 
First, the design could be given a copyright protection, which would 
be quite understandable for something with aesthetic qualities 
where the design influences a purchaser in making a purchase. 
Such protection would be against copying. Secondly, the design 
could be given a patent type protection, as for novel inventions: 
thus the design for a car, or for its component parts can be the 
subject of a monopoly for a specified number of years. Because 
industrial designs cover such a wide range of articles, and as a 
result of historical accident, misunderstanding and judicial con- 
struction, there is an overlap in the legal protection which is now 
offered. The Registered Designs Act 1949 provides a registration 
system for features of shape, configuration, pattern or ornament 
applied to an article by industrial means which appeal to and are 
judged solely by the eye. It is a patent type protection, since 
registration cannot be effected unless the design is new or original 
and there is a monopoly protection for up to 15 years, so that 
another person can be restrained even though he produces the 
same design without copying or even being aware of the registered 
degign. Some of these designs, however, also qualify for protection 
under the Copyright Act as works of “ artistic craftsmanship ”’ or, 
more easily, as three dimensional reproductions of “‘ drawings ” 
which attract copyright “irrespective of artistic quality.” Such 
protection is against copying for the usual copyright term of a life 
and 50 years. 

Since the Design Copyright Act 1968 the position is as follows: 
industrial designs are capable of attracting copyright protection 
for up to a life and 50 years; if such designs are registrable, the 
copyright protection for industrial purposes, but no other, is 
limited to 15 years; and if such design is in fact registered under the 
Registered Designs Act there is a concurrent monopoly protection 
for up to 15 years. Some designs, though, are not registrable 
under the Registered Designs Act because, for example, they are 
not novel, or may be purely functional. If they are based on prior 
drawings, such unregistrable designs may have an unrestricted 
copyright protection for a life and 50 years. Thus, some purely 
functional articles, such as spare parts for vehicles, may have a 
full copyright protection of greater economic significance than 
registered industrial designs. Such a situation is logically odd, 
legally confusing and economically potentially chaotic; but the 
evidence to the Committee differed as to the effectiveness of the 
present law in spite of the fact that registration of designs has 


Nov. 1977] REPORTS OF COMMITTEES 695 


been declining over the years and has virtually ceased in the textile 
fleld. 

In one of the most interesting chapters in the Report, the 
Committee (which was divided in its views) considers the funda- 
mental question whether protection should be extended to all 
industrial designs, including spare parts and other functional 
articles, or only to certain restricted classes of design. First, it 
suggests that the Registered Designs Act should be repealed since 
no apparent reason exists for monopoly protection, as opposed to 
a protection against copying. It is then proposed that there should 
be two categories of designs. Category A would comprise designs 
consisting only of surface patterns and the shapes of three- 
dimensional articles where the aesthetic appearance wil influence 
a purchaser in making a purchase, for example, wallpaper patterns, 
toy figures, crockery, furniture. For this category it is suggested 
that the aesthetic elements of these designs should be given pro- 
tection under the general law of copyright, without any formality 
requirement of registration or deposit, the period of protection, 
however, being limited to 25 years. 

Category B present greater difficulties. This category would 
comprise the shapes of three-dimensional articles where the 
appearance of the article does not influence the purchaser, who 
buys the article only in the expectation that it will do the job for 
which it is intended; herein would fall such items as replacement 
parts in vehicles and machinery. Whether or not such articles 
should be given any protection at all raises important consideratigns 
as to the relationship between the various branches of industrial 
and intellectual property law. Theoretically, copyright protection 
should be inappropriate for such functional, non-artistic articles; 
patent protection should be available only if the strict standards 
of novelty and inventiveness are met. There is the risk that if 
copyright protection is given to a functional design indirect yet 
effective protection is given to a non-patentable article and 
reference has already been made to the undesirable economic 
consequences of giving such protection for functional replacement 
parts in a tied market. For these, and other, reasons two members 
of the Committee conclude that Category B designs should be 
excluded from copyright protection altogether. Designers who seek 
protection should, where appropriate, look to the possibilities of 
obtaining a patent, or trade mark registration, or rely on the 
common law remedies of passing off and breach of confidence. 
However, the majority of the Committee feel that this is too 
logical an approach to a copyright law which has long since ceased 
to give protection only to works of literary or aesthetic merit. 
If a criterion for conferring copyright protection is to protect the 
economic potential of a person’s skill and/or labour, then it 
is invidious to deny protection to functional, non-artistic industrial 
designs which are the result of such skill and/or labour. Thus the 
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majority recommend protection for Category B designs, four 
members suggesting the same protection as that recommended 
for Category A, and three suggesting protection in line with the 
recommendations of the Johnston Committee™ and the likely 
trend in Europe, namely a deposit system with copyright 
tection for a period of 15 to 25 years. To cope with the possib 
of a potential “ copyright monopoly ” being abused in any industry 
it is suggested that a system of compulsory licences could be intro- 
duced where the United Kingdom market is not being adequately 
supplied by manufacturers within the EEC. 

It is submitted that the recommendation of the majority here is 
undesirable and reflects once more the uncertainty as to what 
should be the true conceptual basis of copyright: their argument 
that there is no justification for denying protection to any works 
involving skill and/or labour builds illogicality upon illogicality and 
even then does not do justice to all. As the minority points out, 
why should manufacturers of three-dimensional products be given 
a form of protection which must necessarily be denied to the makers 
of liquid or powder products, such as paint or washing up powders? 
A return to some recognition of applied art as a condition for 
copyright protection is preferable to a further distortion of copy- 
right, particularly when other remedies deal, or should deal, 
adequately with most forms of unfair competition. 


pro- 
ility 


F. Coping with the New Technology 


There is now a threat of a complete breakdown of copyright 
observance resulting from technological progress. The present 
copyright laws are inadequate to cope with photocopying and 
recording machines. Yet these machines are here to stay and satis- 
factory solutions to the problems which they pose are now urgently 
required. 


l. Reprography (photocopying) 

The problem of photocopying copyright works has been under 
study at the international level since at least 1961 and each year 
the abuses of copyright become greater. Whitford points out that 
there is almost universal desire to find a modus vivendi between, 
on the one hand, the legitimate copyright interests of authors 
and publishers to control or at least receive remuneration in 
respect of reproduction of their works and, on the other hand, 
the equally legitimate interest of those engaged in research, in 
servicing research (for example libraries) and education who are 
mainly interested in the dissemination of information (para. 222). 

A limited and complex set of exceptions already exists to permit 
fair dealing with copyright material by libraries and for educational 


a ee 
73 Report of the Departmental Committee on Industriel Designs, Cmnd. 1808 
(1962). 
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purposes. Authors and publishers claim that these rights are abused. 
For example, the Copyright Act provides that “no fair dealing 
. . . for purposes of research or private study shall constitute an 
infringement of copyright.” ** Clearly this permits a teacher or 
student to copy material for his own use. But developments in 
teaching methods now make use of multiple copies of works. 
What is not clear is whether it is permissible for a teacher to 
take, say, 50 copies of a work, on behalf of each of his students. 
Lawful or unlawful, such multiple copying is a daily occurrence 
and authors and publishers regard it as an abuse of their economic 
rights which has already caused the decline and death of certain 
periodicals. Some pressure groups suggested that the public interest 
justified complete freedom of action for educational photocopying, 
but this is rejected by Whitford since the fact that “ education ” is 
a good cause is not in itself a reason for depriving copyright owners 
of remuneration. 

Various solutions to the problem are possible. First, a levy 
could be imposed on the sale of all copying machines and the 
net proceeds could be distributed to authors and publishers. This 
was not supported widely since many photocopying machines 
are used for purposes which do not involve copyright infringement. 
Secondly, one could have a system of compulsory licences under 
which a charge would be made for each copy, a proportion of 
which going to copyright owners. It is the third possibility, however, 
which most groups and Whitford favour: that of a voluntary 
blanket licensing scheme. A scheme of this nature involves a 
group of copyright owners foregoing their right to take individual 
action, and a central collecting society would collect remuneration 
at a negotiated rate and share this out amongst the individual 
copyright owners involved. Of course, a similar scheme is already 
operated successfully for music by the Performing Right Society. 

A blanket licensing scheme could be introduced voluntarily even 
now, since photocopying without licence is, and would still be, a 
restricted act apart from a few specific exceptions. A difficulty 
though, is that one of these exceptions, in section 7 of the Copy- 
right Act, permits libraries to make single copies at low cost and 
this, coupled with the doubts as to multiple copying, means that 
there is little incentive for libraries to join a voluntary licensing 
scheme. The Committee therefore makes some ingenious and 
controversial proposals, reminiscent in style of recent Government 
attempts to impose a voluntary incomes policy, to ensure that 
blanket licensing schemes are effective. To encourage copyright 
owners to form collecting societies it is suggested that if there is 
failure to enter a scheme after a reasonable time for negotiation 
there should then be a free-for-all whereby copies may be made 
without payment, otherwise than for issue to the public at large, 
until a scheme does come into operation. To ensure that the 


24 s 6 (1), 9 (1). 
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scheme cannot be undermined, it is proposed that libraries should 
no longer be able to make single copies without payment; further, 
although the fair dealing exception for research or private study 
should still permit copies to be made by hand or typewriter without 
payment: no exemption would apply for the making of facsimile 
copies. Coin-operated machines would have to operate under a 
special licence and it is suggested that persons who permit the 
installation of the machine should be responsible for the licence 
and for copyright offences and it should be no defence that a 
copyright notice has been affixed to the machine.™ 

The impact of these proposals could be very severe. From the 
point of view of libraries they may be faced with increased ‘costs 
to: themselves and their users for copying, increased labour costs 
in administering the system, and increased legal responsibility with 
regard to coin-operated machines. At a time when the effects 
of inflation and government policy are likely in any event to result 
in a deterioration in the services which libraries and educational 
institutions can offer, great care must be taken to ensure that a 
step in the direction of greater justice for copyright owners does 
not have a disproportionate effect upon these vital services to 
society. 


PA Atiélo and video recording 


The use of tape-recording and other equipment, particularly in 
the home has resulted in widespread infringement of rights in 
mfsical and other works but, once again, effective policing is 
impossible. The proposal made here. is that for private recording 
a levy should be imposed on the sale price of recording equipment 
(but not on blank tapes) which would have the effect of conferring 
a blanket licence for that equipment. Unlike reprographic machines, 
most audio and video recording machines are bought by private 
individuals and most of the recordings, and re-recordings are of 
copyright material. 

Educational recording equipment is in general put to greater use 
than private recording equipment. Therefore Whitford suggests that 
in addition to the levy on the equipment there should also be an 
annual licence fee payable under a similar negotiated blanket 
licensing scheme as that proposed for photocopying. Once again 
no concern was expressed at the increased costs for education at a 
time of declining financial resources. No changes are suggested for 
commercial recording, since these, as now, will be subject to normal 
copyright licensing procedures. It appears that the statutory licence 
for records, subject to the payment of a statutory royalty of 6+ 
per cent. of the ordinary retail selling. price of the: record ** is 





n Cf. Moorhouse v. University of New South Wales [1976] R-P.C. 151. 
36 A recent public Iniuiry recotriended that the royalty should ‘be unchanged. 
The Times, July 1, 1977. 
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working satisfactorily and, subject to some revisions of detail, 
should continue. 


3. Computers 


The computer is now an accepted and important tool in our 
society. There is a substantial industry solely concerned with writing 
computer programs and offering them for sale or lease. Not only is 
it necessary to deal with the threat which computers pose for 
privacy * but also a way must be found of providing clear and effective 
protection for those in the industry. For a time there was a possibility 
that computer programs would be capable of having patent protection 
but now, in line with the European and Community Patent Conven- 
tions, the Patents Act 1977 rejects this possibility. Some protection 
might be found at common law, for example, for breach of confidence, 
but most people look to the area of copyright for a better solution. 
There is no case law yet on computers and copyright but Whitford s 
view is that, in spite of possible interpretative doubts under the 
present Act, all computer programs and other items of computer 
software which have involved a sufficient degree of skill and/or Jabour 
should be considered as works in the normal copyright sense and 
enjoy protection as literary and (where appropriate) artistic works. 
Because of the nature of computers, however, it is thought 
necessary to extend the scope of protection so that storage of 
computer programs, or any other copyright material in a com- 
puter store would become a restricted act as also (in the view of 
the majority) would be the unauthorised “‘ use” of computer 
programs to control or condition the operation of computers. j 

These recommendations have been cogently criticised.2* Com- 
puters, being an advanced form of technology with many 
unprecedented problems should be dealt with in quite separate 
legislation or, at least, in a separate category to fit the logical 
difficulties that the general copyright law is unable to cope with. 
For example, to make the “use ” of computer programs a restricted 
act is alien to fundamental aspects of copyright protection. A minority 
of the Committee, in opposing this, stress that it would conflict with 
the general rule that copyright does not protect ideas or schemes, 
only the particular forms in which they are expressed; thus “it 
ought to be no more an infringement of copyright in a program 
to follow out the instructions in it than it would be an infringement 
to travel on an itinerary suggested in a guide book, to follow 
recipes set out in a cookery book, or to play a game according 
to the rules ” (para. 499). The fact that “ use ” is an inappropriate 
restricted act does not necessarily have to lead the minority to 
the conclusion that it should be a permissible activity; rather, it 
could indicate that, if treated outside the ambit of general copy- 
right law, there is no clear cut distinction between the idea and 


27 See Tapper, “ Computers and Privacy ” (1977) 40 M.L.R. 198. 
48 See Bloom (1977) 5 Com puting. 
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the expression and so there is nothing illogical in prohibiting 
unauthorised computer program use. 

Many other criticisms have been made: for example, the usual 
copyright term of life plus 50 years is unrealistic in an industry 
where most people think of protection in terms of between five 
and twenty years; no reference has been made to the copyright 
problems which arise with regard to computer networks; inadequate 
attention has been paid to the difficulty of:trying to set up a 
system of detection and policing of infringement of computer 
Tights, It is unlikely that the Whitford recommendation will be 
regarded as a panacea for the computer industry. 


G. The Future 


The Whitford Committee Report comes at a time when a great deal 
of concurrent copyright reform activity is taking place around the 
world. Whitford is, of course, aware of many of these, and frequent 
reference is made throughout the report to foreign and international 
developments. Thus, several countries and organisations are con- 
sidering how best to provide protection for computer programs, 
and it may be that with an industry of such international significance, 
it would be desirable if our laws were developed in line with other 
major jurisdictions. The new American Copyright Act, which comes 
into force in 1978, is worthy of comparative consideration along with 
Whitford. More close to hand are the EEC draft copyright harmon- 
isation provisions. The Whitford Committee devotes little attention 
to the EEC and where reference is made to it, it is one of suspicion 
and warning, based presumably on the history of the trade marks 
cases of recent years: 


“It is always hard for those brought up to believe in com- 
petition as the most beneficient market force, to realise that the 
exclusive rights which are granted by national ight, patent, 
trade mark and design laws are granted because it is in the public 
interest to grant them. And the greater the extent to which 
these rights are devalued the less the benefit to the public 
interest. It is to be hoped that this argument—to which at one 
time the Commission appeared to be paying scant attention will 
in future be given more weight ” (para. 84). 

A new Copyright Act, when it comes, will be with us for a long 
time. It is now necessary for the Whitford Report to be examined, 
assessed and reconciled with the proposals of these other bodies so 
that a durable Copyright Act can be produced. 


GERALD DWORKIN. 
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THIRD REPORT FROM THE COMMITTEE OF PRIVILEGES: 
“ RECOMMENDATIONS OF THE SELECT COMMITTEE ON 
PARLIAMENTARY PRIVILEGE ” 


In recent years an increasing concern has been expressed at the 
sensitivity of Members of Parliament to outside criticism and com- 
ment. In July 1966, a Select Committee * was appointed to review 
the law and procedure surrounding the whole area of parliamentary 
privilege. This Committee reported in 1967," and made a series of 
recommendations for changes not only in the scope of parliamentary 
privilege, but also with regard to the procedure by which cases of 
privilege are raised and dealt with by the House of Commons, and 
the penalties available for contempt of Parliament. A comment on 
this Report expressed the hope that “... the Government will give 
a sympathetic consideration to the Report and speedily provide time 
for its implementation.” ? Although the Report was debated on a 
“take note ” motion on July 4, 1969,‘ it received little governmental 
or parliamentary attention, and few of the Committee's 
recommendations have in fact been implemented." 

The recommendations which have been implemented were 
accepted on government motions in July 1971,* and were those which 
did not require legislation, but could be accepted by resolutions of 
the House,’ or by new Standing Orders.* However, although there 
was included on the Order Paper for July 16, 1971, a new procedure 
for the raising of complaints concerning a breach of privilege, the 
necessary motion was not moved. The result was that, at the begin- 
ning of the 1976-77 parliamentary session, three broad areas of 
parliamentary privilege still awaited reform, namely, the scope of 
privilege, how complaints should be raised and the appropriate 
penalties for a breach of privilege. 

Not surprisingly, it is the Committee of Privileges itself which has 
most frequently commented upon the failure to implement the 1967 
Select Committee Report. The Committee of Privileges (“ the Com- 
mittee ”) has, from time to time in its reports, made reference to the 
1967 Select Committee Report, and has made specific suggestions 
on the implementation of this Report. For example, in the case of 
a complaint concerning an article in The Economist which gave 
details of a Draft Report on a Wealth Tax, the Committee of 
Privileges expressed the opinion that the matter would be an appro- 
priate one for the imposition of a fine.” In making this comment the 

1 Hereinafter referred to as the 1967 Select Committee. 

2 H.C. (1967-68) 34. 

3 P. M. Sills (1968) 31 M-L.R. 435. 

4 H.C.Deb., Vol. 786, ser. 5, cols. 825-913. 

5 This would seem, in part at least, to be due to a lack of parliamentary tims, as 

the recommendations required legislation, and no government was willing 
to place the reform of parlamentary privilege high on its list of legislative priorities. 

H.C.Deb., Vol. 921, ser. 5, cols, 922-994. 

For example, the resolution on the publication of debates and proceedings of 
the House of 


Commons. 
8 For example, S.O. No. 83A, Rules for the admission of strangers to the House 
and Committees. ® H.C. (1975-76) 22, para. 8. 


E) [Vol. 40 


a THE MODERN LAW REVIEW 


/ Committee referred to the recommendation of the 1967 Select 
Committee to this effect,” and even went so far as to suggest that 
a Bill should be introduced to enable the House of Commons to 
impose fines for contempt of Parliament. 

. The next report from the Committee of Privileges in the same 
parliamentary session concerned a complaint by a Member about a 
newspaper article which speculated on the relationship between the 
Member in question and certain named commercial interests.” 
In its Report, the Committee again referred to the 1967 Select Com-’ 
mittee Report, and used the opportunity presented by the reference 
to“... consider in general terms the use of the House’s power to 
punish as a contempt the publication of defamatory matter reflecting 
on the House or its Members.” }* The Committee expressed agree- 
ment with the proposition quoted in Erskine May’s Parliamentary 
Practice and adopted by the 1967 Select Committee that Parliament 
should use its power to protect itself, its Members and its Officers, 
only to the extent “... . absolutely necessary for the due execution 
of its powers.” ° The Committee also agreed with the recommenda- 
tions of the 1967 Select Committee that where a Member had a 
remedy in the courts, he should not invoke the penal jurisdiction of 
the House in lieu of, or in addition to the exercise of that remedy. 
In the light of these considerations, the Committee formulated five 
recommendations which it hoped Members would have regard to 
when considering whether to raise a question of privilege in the 
House. l 

Despite. these recommendations by the Committee of Privileges, 
twoecomplaints were raised in November 1976 relating to passages 
contained in Press releases which alleged that certain named Labour 
M.P.s held communist views and supported communist organis- 
ations. These two complaints were referred jointly to the Committee 
of Privileges, which in its subsequent Report “ stated that although 
some of the language used in the documents concerned could be 
considered to reflect on the Members concerned, neither document 
could be considered sufficient to damage or obstruct the work of the 
House to amount to a contempt of Parliament. The Committee 
went on to suggest that the recommendations of the 1967 Select 
Committee should be referred to the Committee of Privileges, to 
enable these recommendations to be reviewed in the light of the 
experience of the House, since they were first published. The rec- 
ommendations of the 1967 Select Committee were indeed referred to 
the Committee of Privileges in January 1977 and its Report was 
published on June 14, 1977.” 


10 Recommendation 23 of the 1967 Select Committee Report, para. 205, p. H. 

11 “Complaint Concerning an Article tn the Liverpool Free Press Newspaper,” 
H.C. (1975-76) 43. 

12 Ibid. para. 3, p. (ill. 

13 Ibid. para. 15, p. (vit); Erskine May, Parliamentary Practice (18th eL), p. 64. 

14 H.C, (1976-77) 58. 

18 H.C. (1976-77) 417; beretnafter “ Report.” 


Nov. 1977] REPORTS OF COMMITTEES 703 


The Committee in its Report deals with the three areas indicated 
above, being the recommendations of the 1967 Select Committee 
which had not on the whole, been adopted by the House. It is 
interesting to note that throughout, the Committee’s proposals for 
reform involve an increase in the role of the Speaker m the 
determination of questions of privilege. 


A. Scope of privilege 

The Report acknowledges that the Committee of Privileges has 
in the past taken account of the suggestion made by the 1967 Select 
Committee that the penal jurisdiction of the House should be used 
as sparingly as possible, and only when the House is satisfied that it 
is necessary to use such jurisdiction to enable the House or its 
Members properly to perform their respective functions. The Com- 
mittee however feels that a resolution should be passed to give effect 
to these considerations. In addition it proposes that the Speaker 
should be empowered to consider past reports of the Committee 
of Privileges, when making a ruling on a question of privilege. If 
implemented, this should further reduce the number of complaints 
referred to the Committee of Privileges where the issue has already 
been substantially dealt with by that Committee.** 

The Report then considers the thorny issue of Members invoking 
the penal jurisdiction of the House in lieu of, or in addition to the 
use of a remedy in the courts. The Committee agrees in principle 
with the 1967 Select Committee’s objection to Members’ having avail- 
able to them a dual remedy for libel. However, the Committee feels 
that completely to deny a Member the right to invoke the penal 
jurisdiction of the House in such circumstances would not necessarily 
be a satisfactory solution. One of the objections to such a solution 
accepted by the Committee was that a contempt is against the House 
itself and not just against an individual Member. It therefore proposes 
a compromise solution, whereby the Speaker would be authorised to 
take into account the existence of other remedies when deciding 
whether to give a complaint precedence. The Committee also 
suggests that a resolution of the House be passed to that effect. It 
would seem that in coming to these conclusions the Committee 
was influenced by the Memorandum sent to the Committee by the 
Clerk of the Houss.!’ The Committee would also seem to a certain 
extent to have departed from its earlier comments in the Liverpool 
Free Press case.** 

The 1967 Select Committee had suggested, in the light of the 
Strauss case }* that there should be some clarification as to the mean- 

16 To a certain extent tt would seem that the Speaker already takes such matters 
into account when deciding whether or not there has been a prima facie breach of 
privilege. See for example the question of privilege raised by Mr. Lipton on June 29, 
1977 (H.C.Deb., VoL 933, ser. 5, cols. 457-458), and the Speaker’s reply (ibid. cols. 
gt aed p. (xf), paras. 12 and 13. 


18 H.C. (1975-76) 43, para. 3, p. (iif), para. 5, p. (fy). 
19 H.C. (1956-57) 305. 
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ing of the phrase “ proceedings in Parliament.” 7° It was suggested 
that the various proceedings should be categorised according 
to whether they would enjoy absolute or qualified privilege in the 
rule of Baers The Government of the day had suggested that 

should not be implemented until the Faulks Com- 
a on defamation had reported. The Faulks Committee 
reported in March 1975. Inter alia it considered the question of 
what should be included within the phrase “ proceedings in Parlia- 
ment,” and in its Report merely accepted the proposal of the Joint 
Committee on the Publication of Proceedings in Parliament,” 
which had been published some five years earlier. The Committee 
of Privileges now accepts the definition of “‘ proceedings in Parlia- 
ment” put forward by the Joint Committee and suggests its 
implementation by legislation. If accepted, this definition would 
widen the notion of “* proceedings in Parliament ” to cover such 
matters as the Strauss letter. The Committee, however, does not 
accept the recommendations of either the Joint Committee or the 
Faulks Committee that it should be left to the courts to decide 
whether or not a person is acting as “an officer of the House ” for 
the purpose of the proposed definition. Instead it prefers that a 
Speaker’s certificate be the appropriate method of deciding the issue. 


B. How a complaint should be raised in the House 


The 1967 Select Committee proposed a new procedure for the 
raising of a complaint of a breach of privilege, which would have 
involved a preliminary examination by the Committee of Privileges, 
rather than a ruling by the Speaker that a prima facie case had 
been made out. The Committee of Privileges, not surprisingly in the 
light of their earlier suggestions with regard to the Speaker, does 
not consider this new procedure to be necessary. As an alternative 
reform ™ it suggests that a Member who wishes to raise a privilege 
complaint, should give written notice of the matter to the Speaker’s 
office, and that the Speaker should, in general, have a rather longer 
time than at present in which to rule on the issue. A Member would 
no longer be required to raise the matter at the “earliest oppor- 
tunity ” but instead “‘ as soon as reasonably practicable,” which was 
thought to be a more realistic formula. The House of Commons 
would only hear of any questions of privilege raised, if the Speaker 
decided to give the complaint precedence. If the Speaker decided 
not to give precedence, then the Member would be so informed by 
letter. If this proposal is accepted it will meet one of the criticisms of 
privilege identified by the 1967 Select Committee, namely the use of 
the procedure by Members for the purpose of publicity. 


29 Bill of Rights, Art 9. ` 

21 eae a paras. 86-92, pp. (xxwf){xxviil). 
42 Cmnd. 590 

23 eye oe H.C, (1969-70) 261, paras. 25-28. 
#4 Report, pera. 7, p. (ty). 

25 Ibid. pare. 9, p. (vi). 
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C. Penalties 


The Committee of Privileges agrees with the 1967 Select Com- 
mittee that imprisonment is, on the whole an inappropriate penalty. 
The Committee, however, goes further than the 1967 Select Com- 
Inittee in suggesting that the power to imprison should be abolished. 
The Committee accepts that, in its place, there should be a power to 
impose a fine, and suggests the introduction of legislation to that 
effect.?* 

The above were the more important of the recommendations made 
by the Committee of Privileges, although it also accepted that several 
miscellaneous recommendations of the 1967 Select Committee should 
be implemented.” The new proposals contained in this Report are in 
many ways more realistic than some of those contained in the 1967 
Report. It is to be hoped that on this occasion sufficient time will be 
found to reform parliamentary privilege, and that in the future it will 
not be open to a journalist to refer to “‘. . . the curious passion the 
House of Commons seems to have for making a collective ass of 
itself.” 7° 


PATRICIA M. LEOPOLD. 


26 Ibid. paras. 13-15, pp. (vit){ix). 

a7 Such as the abandonment of the immunity of Members from ctvil arrest; 
Report, para. 16, p. (hx). 

28 Bernard Levin, The Times, December 9, 1975, p. 16. 
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EXEMPTING THE SUB-BAILEE 


THE problem of whether someone who is not a party to a contract 
may rely on'or otherwise be affected by an exemption clause con- 
tained in the contract is one which has occasioned considerable 
discussion in recent years. Johnson Matthey & Co. v. Constantine 
Terminals * is an important decision on a specific aspect of. this 
problem—-whether, when A bails goods to B and B sub-bails them 
to C, C may rely on the terms of the contract between himself and 
B to escape liability in negligence to A. Although similar cases 
have come before the courts several times in recent years,’ not until 
now has this question been definitively answered. 

In Johnson Matthey, A, the owners of a metric ton of silver grain, 
contracted with B to arrange for it to be transported to Milan. B 
arranged for the silver to be stored overnight by C at the London 
International Freight Terminal. While there awaiting loading on to 
railway wagons, it was stolen. B and C, as was normal in dealings 
between them, contracted on the basis of C’s standard conditions of 
handling, which provided that C would not be liable for losses unless 
they occurred while goods were in their actual custody, and even then 
only where the loss was due to the wilful neglect or default of C or 
their servants. A similar term was mcorporated into the contract 
between A and B to limit B’s liability. A sought to sue both B and C. 

Having held that B were protected by their exemption clause, 
since the loss had occurred when the goods were not in their actual 
custody, Donaldson J. turned to the liability of C. There was no 
contractual relationship between A and C—he had already held that 
B contracted as a carrier (Le. as a principal) and not as a forwarding 
agent,’ and he also rejected a suggested oral contract between A 
and C to the effect that C should load goods on to railway wagons 
on the day of arrival.‘ Therefore C would be liable, if at all, in 
negligence. 

There was ample evidence that C were negligent.” As to duty, 
previous authority had sufficiently determined that a sub-bailee owed 
a duty to the original bailor to take reasonable care to prevent theft 





2 [1976] 2 Lloyd's Rep. 215. 

2 Lee Cooper v. C. H. Jeakins & Sons [1964] 1 Lloyd’s Rep. 300; [1967] 2 
Q.B. 1; Morris v. C. W. Martin & Sons [1966] 1 Q.B. 716 (exemption clause, on its 
construction, not applicable); Learoyd Bros. & Co. V. Pope & Sons [1966] 2 Lloyd’s 
Rep. 142 (C did not seek to rely on the exemption clause); Moukataf v. B.O.A.C. 
[1967] 1 Lloyd’s Rep. 396 (the clause did not exempt C's lability); Mayfair Photo- 
graphic Supplies (London) v. Baxter Hoare [1972] 1 Lloyd's Rep. 410 (C was not 
n 


egligent). 
3 [1976] 2 Lloyd's Rep. 215, 216. 
4 Ibid. at p. 217. He also rejected a suggested oral contract to tho same effect 
between B and C: ibéd. at pp. 217-218. 
5 Ibid. at p. 218. 
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of goods in his charge *—although it has been suggested, for 
reasons which perhaps have not been taken sufficient notice of, 
that in this situation no duty should exist.” The question in issue, 
however, was whether the duty arose only from the fact of the sub- 
bailment or was independent of it. C accepted that, if A could sue 
im negligence without alleging a bailment, then, as a result of the 
decision in Scruttons vy. Midland Silicones,* they would not be able 
to rely on the exemption clause.” C’s argument was that the duty 
arose only from the fact of the bailment—and that, in relying on 
the contract establishing the bailment, A had to accept the other 
clauses of that contract, which (as Donaldson J. accepted 1°) 
exempted C from lability. So, the applicability of the exemption 
clause in this situation—which, as Donaldson J. observed, was a 
question of fundamental importance, which he hoped would be 
considered by a higher court *}—depended on the nature of the duty. 
As authority for the proposition that the duty arose independently 
of the baiment, A relied on Lee Cooper v. C. H. Jeakins & Sons,” 
where, on facts sumilar to the case in hand, Marshall J. held that C 
owed A a duty of care, applying Lord Atkin’s “‘ neighbour principle ” 
in Donoghue v. Stevenson ° and distinguishing cases holding that 
there was no duty to protect another’s goods from theft +* on the 
rather tenuous ground that they involved contracts of service, rather 
than for handling goods.“ As for the exemption clauses, Marshall J. 
applied Scruttons v. Midland Silicones and held that no exemption 
clause could in any way affect a person who was not a party to the 
contract in which they were contained.** Rightly, this decision has 
been much criticised,” and Donaldson J. refused to follow it, poft- 
ing out that in Donoghue v. Stevenson Lord Atkin was fixing limits 
to the ambit of duty of care—he was saying not that a duty existed 


© Morris v. C. W. Martin & Sons [1966] 1 Q.B. 716 (Lord Denning citing Pollock 
& Wright on Possession (1888), p. 169); Gilchrist Watt & Sanderson Pty. v. New York 
Products Pty, [1970] 1 W.L.R. 1262; Mouketaff v. B.O.A.C. [1967] 1 Lloyd’s 
Rep. 396. 

T Weir [1965] C.L.J. 186, in a note on Lee Cooper vy. C. 
[1964] 1 Lloyd’s Rep. 300, suggests that there should be 
could not sue C in conversion or detinue, (2) because A 


® [1976] 2 Lloyd's Rep. 215, 219. 

10 Ibid. at pp. 218-219. 

11 Jbid. at p. 219. This hope was not realised since there fs to be no appeal— 
{information from Mr. Akeroyd of Messrs. Elborne Son & Mitchell, the plaintiff's 


tors. 

13 [1964] 1 Lloyd's Rep. 300; [1967] 2 Q.B. 1. 

13 [1932] A.C. 562. 

14 Deyong V. Shenburn [1946] K.B. 227; Tindey v. Dudley [1951] 2 K.B. 18; 
Edwards v. West Herts Group Hospital Management Committee [1957] 1 W.L.R. 415. 

18 [1964] 1 Lloyd's Rep. 300, 311; [1967] 2 Q.B. 1, 7. 

16 [1964] 1 Lloyd's Rep. 300, 309-310. This part of the judgment is not reported 
in the Law Reports. 

17 See especially Wet, op. cit., ante, n. 7. 
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in every situation where injury could be foreseen, but that there was 
no duty if injury could not reasonably be foreseen.’* He held that 
the duty owed by C to A arose solely out of the sub-bailment by B 
to C; and, since A had to rely on the contract between B and C 
to establish the duty, he was bound by the exemption clauses 
contained in it.** 

How far does the principle thus established extend? Donaldson 
J. makes it clear that it is limited to cases where there is a bailment 
between B and C, and where A has to rely on the bailment to prove 
the duty; it therefore covers only cases where the bailee allows the 
goods to be lost or stolen. Where a bailee damages the goods, A 
can establish a duty without relying on the bailment, and so exemp- 
tion clauses in contracts to which A is not a party will be mapplic- 
able.” Scruttons v. Midland Silicones is therefore unaffected, because 
this was a case of C damaging the goods, and moreover C were not 
bailees, ‘‘ whether sub, bald or simple.” 7? 

Nevertheless, it would seem that the principles of Scruttons v. 
Midland Silicones are undermined. It is basic to that decision that, 
applying the principle of privity of contract, C cannot rely on an 
exemption clause in the contract between A and B, and A cannot 
be affected by any such clause in the contract between B and C” 
—even though the action by A against C lies in tort. Contracts, and 
exemption clauses in contracts, cannot affect persons other than the 
contracting parties. This attitude has been convincingly criticised.** 
Contractual rules like privity should be irrelevant in a tort action; 
contracts can affect persons other than the contracting parties in 
måny situations ™*; and exemption clauses do not always operate 
contractually.% These arguments have been used to support the 
“ vicarious immunity ” principle once thought to stem from Elder 
Dempster & Co. v. Paterson Zochonis & Co.,** and an alternative 

19 Ibid. at p. 222. It is curious that in Chas. Davis (Metal Brokers) v. Gilyott & 
Scott [1975] 2 Lloyd's Rep. 422, ea E shortly before Johnson 
Matthey, and involving a similar fact situation, the judge decided simply that C 
were liable to A in negligence (seo p. 425). There are no detalls of the contract 
between B and C. The case can be reconciled with Johnson Matthey only on the 
basis that C did not seek to rely, or that it was not open to him to rely, on any 
exemption clause. 20 [1976] 2 Lioyd’s Rep. 215, 219. 

41 [1959] 2 Q.B. 171, 189, per Diplock J.; [1962] A.C. 446, 470, per Viscount 


23 a.g. [1962] A.C. 446, 473, per Lord Reld; ibid at p. 494, per Lord Morris. 

23 See Lord Denning’s dissenting Judgment in Scruttons V. Midland Silicones; 
‘Coote, Excephon Clauses (1964), 126 et eq; Furmston (1960) 23 M.L.R. 373, 
385 et szeg., Hamson [1959] CLJ. 150; [1960] C.LJ. 147; Battersby (1975) 
25 U.Tor.LJ. 371. 

= See especially Battersby, op. cit., ante, n. 23, at pp. 373-375, 383405. 

25 As where exemption clauses are contained in notices on premises, e.g. Ashdown 
v. Samuel Williams & Sons [1957] 1 Q.B. 409; in notices in vehicles, e.g. Birch vV. 
Thomas [1972] 1 W.L.R. 294; In “free passes” tested to bus passengers, e.g. Gore 
v. Van der Lann [1967] 2 Q.B. 31, iar oor N.B. also the “ without 
responsibility ” clause in Hedley Byrne & Co. v. Heller & Partners [1964] A.C. 465. 

26 [1924] A.C. 522. In Scruttons vV. Midland Silicones, tt was held that this 
principle was not the ratio of the case: [1962] A.C. 446, 470 (per Viscount 
Simonds), 480 (per Lord Kelth), 494 (per Lord Morris). 
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argument that an appropriately drafted exemption clause can be 
evidence that A assumed the risk of harm at C’s hands. Donaldson 
J.’s judgment does not give direct support to either of these—he 
refers to, but does not rely on, Elder Dempster,” and, although he 
cites the leading statement advocating the “volenti’’ approach, 
Lord Denning’s obiter dictum in Morris v. C. W. Martin & Sons, 
he says that the principle he lays down is independent of consent by 
A—which, he says, is relevant only between A and B.*® What the 
judgment does do is to stress that contracts can affect persons other 
than the contracting parties—the contrary belief was mherent m 
Scruttons Y. Midland Silicones. 

If Johnson Matthey can influence courts dealing with the problem 
of exemption clauses and third parties to move away from Scruttons 
vy. Midland Silicones, treat the problem as primarily one of tort law, 
and, in proper cases, to allow reliance on the exemption clause by 
way of defence, then it is welcome. To uphold the exemption clause 
in such situations is to give effect to the commercial arrangements 
of the parties who are doubtless covered by insurance *°—if the 
owner’s insurer has agreed to bear the loss he ought not to be able 
to pass it on by suing someone else, and insurance by the owner is 
cheaper than by anyone else. In another fundamentally commercial 
situation, Scruttons V. Midland Silicones ignored similar well- 
established commercial arrangements *'—as evidenced by the rather 
involved schemes since devised to negative the effect of the decision.*” 


PETER HANDFORD. 


MIDLAND SILICONES REFULGENT 


In his decision in The Suleyman Stalskty * Schultz J. in the Supreme 
Court of British Columbia held that a stevedoring company was not 
protected by the terms of a bill of lading, when sued by the con- 
signee for damage done to the goods. In coming to this conclusion 
his Lordship applied Scruttons Ltd. v. Midland Silicones Ltd.” and 
distinguished New Zealand Shipping Co. Ltd. v. A. M. Satterthwaite 
and Co. Ltd.: The Eurymedon.' The decision comes hard on the 


heels of Herrick v. Leonard & Dingley Ltd.,‘ in which McMullin J. 


ar [1976] 2 Lloyd's Rep. 215, 219-220. 

28 [1966] 1 Q.B. 716, 729-730. See also Kitto J. in Wuson v. Darling Island 
Stevedoring & Lighterage Co. (1955) 95 C.L.R. 43, 81-82. The “ volenti ” was 
disapproved by Simon fn his dissenting judgment in New Zealand Shipping Co. 
v. A. M. Satterthwaite & Co. [1975] A.C, 154, 182. 

29 [1976] 2 Lloyd's Rep. 215, 222, 

30 Ses Welr, op. dt. ante, n. 7. 

31 See Attyah (1972) 46 AustLJ. 212, 216. 

33 Agency: New Zealand Shipping Co. v. A. M. Satterthwalte & Co. [1975] 
A.C. 154; indemnity plus promise not to sue: e.g. Gillespie Bros. & Co. v. Roy 
Bowles Transport [1973] Q.B. 400. 

1 [1976] 2 Lloyd’s Rep. 609. 

2 [1962] A.C. 446. 

3 [1975] A.C. 154. 4 [1975] 2N.Z.L.R. 566 
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in the Supreme Court of New Zealand also distinguished The 
Eurymedon and upheld a shipper’s claim against a stevedore. It 
would appear, from the two most.recent decisions, that the Privy 
Council’s opinion does not expose a new route to vicarious 
immunity, but is an isolated decision that depends almost entirely on 
its own particular facts. 

Herrick’s case has already been noted in this Review ® and little 
more need be said about it at this stage, except to emphasise the two 
grounds on which McMullin J. distinguished The Eurymedon: first 
that the equivalent of the bill of lading did not purport to include 
independent contractors, such as the defendant stevedores, within 
the ambit of its exemption clauses and, secondly, that the stevedores 
had not authorised or ratifled any attempt by the carrier to limit the 
stevedores’ liability towards the plaintiff cargo-owner. 

The facts of The Suleyman Stalskiy followed a pattern broadly 
similar to the previous cases. The plaintiffs, Calkins & Burke Ltd., 
were the consignees of a cargo of steel tubing under a bill of lading 
issued by the carrier, Far Eastern Shipping Co; the bill of lading had 
originally been issued to Nissho-Iwai Co. Ltd. of Osaka, Japan, as 
consignors and was for the shipment of the goods from Japan to 
Vancouver, B.C., on the Suleyman Stalskty. On arrival of the ship at 
Vancouver, the goods were unloaded by the defendant, Empire 
Stevedoring Co. Ltd. and kept in its custody for 11 days before 
being delivered to a purchaser from the plaintiff, on surrender to 
the defendant of the bill of lading. The plamtif alleged, and the 
court found, that the cargo was damaged by rust during the period it 
was in the defendant’s custody; the damage occurred through the 
defendant’s failure to protect the goods from the rain. Schultz J. 
held that the defendant was negligent, but the latter sought to rely 
on the terms of the bill of lading, and m particular on clause 37 
thereof. That clause provided: 

“ Without prejudice to any other provisions hereof it is hereby 
expressly agreed that all servants, agents and independent con- 
tractors (including in particular, but not by way of limitation, 
any stevedores) used or employed by the Carrier for the purer 
of or in connection with the performance of any of the er’s 
obligations under this Bill of Lading shall, in consideration of 
their agreeing to be so used or employed, have the benefit of all 
rights, defences, exceptions from or limitations of Liability and 
immunities of whatsoever nature referred to or incorporated 
therein applicable to the Carrier or to which the Carrier is 
entitled hereunder, so that in no circumstances shall any ser- 
vant, agent or independent contractor be under any liability 
greater than that of the Carrier hereunder. It is hereby further 
expressly agreed that for the purpose of the foregoing provisions 
the Carrier is or shall be deemed to be acting as agent or trustee 
on behalf of all persons who are or may be its servants, agents, 
or independent contractors from time to time for the purpose of 


5 Rose and Palmer (1976) 39 M.L.R. 466. 
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or in connection with the performance of any of the Carrier’s 
obligations under this Bill of Lading and that all such persons 
shall to this extent be or be deemed to be parties in the contract 
contained in or evidenced by this Bill of Lading.” 


It will be observed that this clause is fuller and more clearly 
worded than the clause under consideration in The Eurymedon. In 
particular, the above clause refers specifically to stevedores, which 
. was not so in the earlier case, and there is a clear attempt to indicate 
the way in which consideration might move from the stevedore to the 
consignor or consignee, so as to enable the stevedore to rely on 
the exclusion clauses. Nevertheless Schultz J. held that the stevedore 
could not rely on it, and that it remained a stranger to the contract 
evidenced by the bill of lading. 

Argument centred around the four conditions which Lord Reid, 
in the Midland Silicones case,’ suggested might give the stevedore a 
possibility of success. Schultz J. accepted, at least by implication, 
that the first two of these conditions had been met, and it could 
scarcely be argued that the above clause (a) made it clear that the 
stevedore was intended to be protected by the exemption clauses, and 
(b) made it clear that the carrier was, inter alia, contracting as ` 
agent for the stevedore that the exception clauses should apply to 
the stevedore. His Lordship held, however, that on the facts before 
him Lord Reid’s third condition had not been met. He said’: 
“. .. the authority of the carrier to contract as agent of the 
stevedore is admitted in [The Eurymedon] whereas in the case at 
Bar, I do not find on the evidence that the carrier had guch 
authority.” His Lordship also pointed out that in any event clause 
37 of the bill of lading only limited liability for the “ carrier’s 
obligation ” whereas the damage in this case occurred subsequent to 
the fulfilment of the obligation to load, transport and discharge the 


His Lordship’s decision on the carrier’s lack of authority to con- 
tract on behalf of the stevedores is essentially a question of fact, but 
it highlights the issue of whether Lord Reid’s third condition could 
be met in any situation other than that which arose in The 
Eurymedon. In that case the stevedore (in its capacity as the 
carrier’s general agent) received the bill of ladmg some two weeks 
before unloading the cargo, whereas in the subsequent New Zealand 
case of Herrick v. Leonard & Dingley Ltd.’ and in The Suleyman 
Stalskiy the much more common procedure was followed of the 
stevedore not seeing the bill of lading or its equivalent until after 
it had completed unloading the goods. Another point of distinction 
is that in The Eurymedon the stevedore was the parent company of 
the carrier and was habitually used by the carrier to perform its 
stevedoring work, whereas in both subsequent cases the stevedore 

s [1962] A.C. 446 at 474. 


T lioe 2 Lloyd’s Rep. 609 at 616-617. 
8 [1975] 2 N.Z.L.R. 566. 
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was appointed only on the arrival of the ship at the port of discharge. 
Therefore in The Eurymedon there was never any serious question 
raised of the carrier’s authority to contract on behalf of the 
stevedore. In the latter two cases, however, and in the vast majority 
of fact situations the stevedore could not have given the carrier 
prior authority to contract on its behalf and the only source of the 
carrier’s authority could be by the stevedore’s subsequent 
ratification. OM 
Whether the stevedore would be permitted to ratify may depend 
in turn on the analysis of the means by which a contractual relation- 
ship arises between the consignor and the stevedore. In The 
Eurymedon * at first instance Beattie J. analysed the relationship 
as a unilateral offer, of the type made famous in Carlill v. Carbolic 
Smoke Ball Co., made by the consignor (and continued by the con- 
signee) through the agency of the carrier to the stevedore; the offer 
was one of immunity from suit in exchange for the act of unloading 
the cargo, and was accepted (and consideration was furnished) by 
the stevedore performing that act. The majority of the Privy 
Council, on the other hand, preferred to say ' that 
“... the bill of lading brought into existence a bargain 
initially unilateral but capable of becoming mutual, between the 
shipper [consignor] and the appellant [stevedore], made 
through the carrier as agent. This became a full contract when 
the appellant performed services by discharging the ds. The 
performance of these services for the benefit of the ship rT was 
the consideration for the agreement the shipper that the 
e appellant should have the benefit of the exemptions and 
limitations contained in the bill of lading.” 


It appears that under this analysis the offer and acceptance are made 
at the time of the issue of the bill of lading, but the consignor’s 
promise does not become binding until the stevedore performs the 
required act. 

Under the first analysis—that of the standing offer—it is suggested 
that a stevedore who does not have actual knowledge of the terms 
of a bill of lading until after it has unloaded the goods is unable to 
rely on any clauses therein because the doctrine of ratification is 
inapplicable. On Beattie J.’s analysis the act of unloading is to be 
regarded as the acceptance by the stevedore of the offer of 
immunity. But acceptance of an offer by an act must be done both 
with knowledge of, and in reliance on, the offer.?* It might be said 
that the stevedore is deemed to have knowledge of the offer prior to 
its unloading, because its ratification of the carrier’s receipt of the 
offer has retrospective effect.’* But it is surely taking the whole 


® [1972] N.Z.L.R. 385; [1971] 2 Lloyd's Rep. 399. 

1¢@ [1893] 1 Q.B. 256. 

11 [1975] A.C. 154 at 1678-1684. 

12 R. v. Clarke (1927) 40 CLR. 227, esp. at 238-239 whero Higgins J. stresses 
that Clarke knew of the reward but did not act in reliance on it. 

13 Bolton Partners Ltd. v. Lambert (1888) 41 Ch.D. 295. 
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principle of the retrospective operation of ratification too far to say 
that it also applies to the stevedore’s reliance on the offer. And in 
any event reliance is, of its very nature, peculiarly personal and 
cannot be delegated to an agent. 

If one adopts the Privy Council’s analysis there is, perhaps, a 
greater chance of the principles of ratification being regarded as 
effective, although that is still improbable. The fact that the con- 
signor’s offer is made, in effect, to “any stevedore who happens to 
unload my goods,” and is accepted forthwith by the carrier as 
agent for this indeterminate stevedore, is no real stumbling-block. 
It is accepted that if, for instance, an agent contracts on behalf of 
“the heir, whoever he may be,” to property ** or “ the person, who- 
ever he might happen to be, who legally represented [an] intestate’s 
estate ” ** the heir or administrator is entitled to ratify when he is 
determined or appointed. The difficulty is that the ratification does 
not take place until after the contract has been fully performed by 
the stevedore. In The Eurymedon at first instance, Beattie J. con- 
sidered the analysis which was subsequently adopted by the Privy 
Council and remarked ** that on the facts before him the stevedore 
knew of the bill of lading before it commenced unloading, so that 
there was implied ratification. His Honour then said +7: “In any 
event, it appears to me that because the defendant [stevedore] 
is relying on the terms of a contract that per se can be regarded as 
a proper act of ratification.” This comment is, however, clearly 
obiter as his Honour went on to hold that the stevedore had not 
provided consideration for the arrangement so ratified. In the New 
Zealand Court of Appeal only passing reference was made to the 
question ** and in the Privy Council Lord Wilberforce, for the 
majority, commented 1 “ The carrier was, indisputably, authorized 
by the appellant [stevedore] to contract as its agent for the purpose 
of clause 1. All of this is quite straightforward and was accepted by 
all the judges in New Zealand.” In Herrick v. Leonard & Dingley 
Ltd.” McMullin J. found that the carrier did not purport to act as 
agent for the stevedore, and hence one of the principal conditions of 
ratification had not been met.”! 

It is suggested that, on principle, a stevedore who does not know 
of the terms of a bill of lading until after it has unloaded the goods 
should not be able to ratify the contract made on its behalf by the 
carrier. It has already been pointed out that at the time of ratifi- 
cation the stevedore has fully performed its obligations under this 
contract, and its act of unloading would therefore retrospectively 





14 Lyell v. Kennedy (1889) 14 App.Cas. 437 esp. at 456, per Lord Selborne 

15 Foster v. Bates (1843) 12 M. & W. 226 at 233; 152 E.R. 1180 at 1183. 

16 [1972] N.Z.L.R. 385 at 391-392; [1971] 2 Lloyd’s Rep. 399 at 404405. 

17 Ibid., at 392; 405. 

1a [1973] 1 N.Z.L.R. 174 at 178 (Tume P.), 179 (Richmond J.) and 183 
J 


ne 
19 [1975] A.C. 154 at 167A. 
20 [1975] 2N.Z.L.R. 566. 1 Keighley Maxted & Co. v. Durant [1901] A.C. 240. 
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become the consideration for the cargo-owner’s promise of 
immunity. Although it may be accepted that the retrospective oper- 
ation of the doctrine of ratification is bound to lead to some 
anomalies, it is submitted that such anomalies should be kept within 
a comparatively small compass, and that it is going altogether too 
far to allow a principal to adopt a contract which it has already per- 
formed, although it had no actual knowledge at the time that it was 
doing so. Authority one way or the other on this point is; not 
surprisingly, rare and the closest analogy appears to be Re 
Portuguese Consolidated Copper Mines Ltd.“ There the directors of 
the company purported to allot shares by a procedure which was not 
valid and although the company’s subsequent ratification of the 
allotment was upheld, all three members of the Court of Appeal 
stressed ** that ratification, to be effective, must take place within a 
reasonable time, and before the third party’s position has so altered 
as to make it inequitable. It might be regarded as inequitable that a 
cargo-owner, whose goods are damaged during unloading, should 
subsequently become contractually bound not to sue the author of 
the damage. 

It has been the purpose of this note to suggest that the third pro- 
position put forward by Lord Reid in Midland Silicones is capable 
of fulfilment only in an occasional, and unusual, fact situation such 
as arose in The Eurymedon. It may be added, in conclusion, that the 
best international compromise which has been achieved between 
“ Cargo-owning” nations and “Ship-owning” nations, in the 
Brussels Protocol to the Hague Rules, is to include servants and 
agents of the carrier, but specifically to exclude independent con- 
tractors, from the ambit of the exclusionary clauses in a bill of 
lading.** In the light of this, one may well question the wisdom of 
the judiciary being too zealous to find that an independent contractor 
is protected by such clauses. 


J. L. R. Davis. 


NEGLIGENCE AND Economic Loss 


As long ago as 1875, English law affirmed its reluctance to award 
damages in negligence for economic loss, unless it arises from 
physical injury to the plaintiff or his property. When the House of 
Lords in 1963 in Hedley Byrne & Co. Ltd. v. Heller & Partners Lid.” 
recognised that negligent misstatement could give rise to liability for 
economic loss which was not the result of physical injury, there was 


22 (1890) 45 ChD. 16. 

33 Ibid. at 30, per Cotton L.J., 32 per Lindley LJ. and 34-36, per Bowen LJ. 

24 Seo Carriage of Goods by Sea Act 1971, Sched., Art. IV bis (2). 

1 Cattle v. Stockton Waterworks Co. (1875) L.R. 10 Q.B. 453. 

2 [1964] A.C. 465 (ELL.). It is interesting to note that only Lord Hodson (p. 509), 
Lord Devlin (p. 517) and Lord Pearce (p. 536) appeared to give any attention to the 
fact that the loss might be purely economic. 
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a feeling abroad that the way was open for a rule permitting recovery 
of all foreseeable economic loss. 

So far, that expectation has been disappomted,’ although plaintiffs 
in Canada‘ and the United States * have been more fortunate. In 
the recent case of Caltex Oil (Australia) Pty. Ltd. v. The Dredge 
“Willemstad ” * the High Court of Australia made a significant 
departure from the English approach and awarded damages for pure 
econdémic loss. This decision deserves close attention in England, 
where it is high time the question of recovery of economic loss 
should be finally settled. 

Australian Oil Refining (AOR) operated an oil refinery at Kurnell, 
on the southern shore of Botany Bay, where they refined Caltex crude 
oil which they delivered by submarine pipeline to Caltex’s Banks- 
meadow terminal, on the northern shore of the bay. The Willemstad 
was dredging one night in 1971 when, on account of negligent 
navigation, it repeatedly passed over AOR’s pipeline, causing 
extensive damage to the line and to a small quantity of Caltex oil. 
The pipeline was closed and Caltex had to arrange more expensive 
means of transporting petroleum products during repair work. 

Among the claims arising out of this mishap, Caltex sought 
damages for the extra expense-to which it had been put by the 
closure of the pipeline. The trial judge declined to award them 
because they were not related to any damage to Caltex’s property. 
Caltex appealed to the High Court which unanimously held that the 
economic loss was recoverable. 

One question raised by this case was whether economic loss is 
recoverable by a plaintiff whose property has been negligently 
damaged, where that loss is not a consequence of the physical 
damage but where it happens to have been caused by the negligent 
act which caused the physical damage. Gibbs J. thought it an 
“ entirely irrational” suggestion, one which had already been 
rejected decisively by the English and Australian courts.’ Economic 
loss which was directly consequential upon physical injury to oil in 
the pipeline formed no measurable part of the claim in question. 

Caltex’s right to damages for economic loss which was sustained 





3 See, for instance, Weller & Co. v. Foot & Mouth Disease Research Institute 
[1966] 1 Q.B. 569; Elliot v. Sir Robert McAlpine & Sons Ltd. [1966] 2 Lloyd’s Rep. 
482; Blectrochrome Ltd. v. Welsh Plastics Ltd. [1968] 2 All E.R. 205; Margarine 
Union GmbH. v. Cambay Prince SS. Co. Ltd. [1969] 1 Q.B. 219; Spartan Steel 
& Alloys Ltd. v. Martin & Co. (Contractors) Ltd. [1973] Q.B. 27 (CA). 

4 Seaway Hotels Ltd. v. Gragg (Canada) Ltd. and Consumer Gas Co. (1959) 
21 D.L.R. (2d) 264; Rivtow Marine Ltd. v. Washington Iron Works and Walkem 

Machinery & Equipment Ltd. (1973) 40 D.LR. Gd) 530. 

š In Union Oll Co. v. Oppen, 501 F. 2d 558 (1974), the United States Court 
of Appeals, Ninth Circuit, granted damages to fishermen of Senta Barbara, Caltfornia, 
when their catches were adversely affected by a negligent spillage of ofl off the 
coast of California. 

© Caltex Of (Australia) Pty. Ltd. v. The Dredge “ Willemstad” (1977) 11 4.L.R. 


227. 
7 Ibid. p. 243: in Spartan Steel & Alloys v. Martin (supra) and French Knit 
Sales Pty. Ltd. v. N. Gold & Sons Pty. Ltd. [1972] 2NS.W.LR. 132, respectively. 
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as a result of the negligent physical injury to AOR’s property received 
closer attention. The court identified four different attitudes expressed 
in English cases which apparently recognised some right to recover 
pure economic loss. 

(a) In Spartan Steel & Alloys Ltd. v. Martin & Co. (Contractors) 
Ltd., Lord Denning suggested that the traditional tests of “ remote- 
ness ” and “‘ duty of care ” ought to be discarded in favour of allow- 
ing the courts to determine “ whether or not, as a matter of policy, 
economic loss should be recoverable.” * Gibbs J. felt that the courts 
had no jurisdiction to determine these issues entirely as a matter of 
policy,’ and Stephen J. that a blanket abdication of strict rules in 
favour of policy would be an invitation to “judicial diversity,” and 
would lead to “ great uncertainty in the law.” Moreover, there is a 
danger of overlooking relevant considerations in arriving at a con- 
clusion by the application of policy factors which are the product 
of “ differing, subjective judicial reactions.” 1° 

(b) In the Spartan Steel case, Lawton L.J. preferred the rule laid 
down in Cattle y. Stockton Waterworks Co. that economic loss is 
not recoverable save where it is the “ immediate consequence ” of a 
breach of duty to safeguard the plaintiff from foreseeable physical 
injury or damage to property.! This approach was also rejected. 
Gibbs J. felt that it gave no guidance as to when such a duty of 
care arose,"* and Mason J. that it represented a return to the pre- 
Wagon Mound dichotomy between culpability and compensation, 
with inadequate attention to the current philosophy that breach of 
a duty of care is the touchstone of liability in negligence.” While 
he allowed it the advantage of consistency, Stephen J. found the 
exclusory rule “arbitrary ” and based upon a distinction “ unex- 
plained either by logic or by common experience.” He accepted the 
danger of creating liability “in an indeterminate amount for an 
indeterminate time to an indeterminate class,” 14 but the solution 
proposed by Cattle’s case seemed “Draconic” and often “ quite 
unresponsive to the grossness of the wrongdoer’s want of care.” 15 
The requirement that the plaintiff should have some proprietary or 
possessory interest was also inconsistent with the origins, in the 
action on the case, of the action for negligence, where damage 
suffered (and not the infringement of proprietary rights) was the 
gist of liability. 

(c) In his dissenting judgment in Spartan Steel, Edmund Davies 
L.J. favoured the rule that “ an action lies in negligence for damages 

® [1973] Q.B. 27, 37D (C.A.). 

® (1977) 11 A.L.R. 227, 244. 

10 Ibid. pp. 253—254. 

11 ee Q.B. 27, 465-478, 504. 

13 (1977) 11 ALR. 227, 245. 

13 Ibid. p. 274. 
14 Ultramares Corp. V. Touche, 174 NE. 441, 444 (1931), per Cardozo J. 
15 (1977) 11 ALR. 227, 255. The court also rejected the view that the princtple in 


Hedley Byrne v. Heller was merely an exception to the rule in Cattle’s case: per 
Gibbs J., pp. 242-243; Mason J., p. 273. 
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in respect of purely economic loss, provided that it was a reasonably 
foreseeable and direct consequence of failure in a duty of care.” +° 
Gibbs J. found this approach unsatisfactory because it did not take 
account of cases where damages were recovered for foreseeable 
though indirect injury.*’ 

(d) In Weller & Co. v. Foot & Mouth Disease Research Institute ** 
Widgery J. said that a plaintiff could recover “‘ both direct and 
consequential loss” which is a reasonably foreseeable consequence 
of the defendant’s breach of a duty of care to those whose person 
or property may foreseeably be injured by such a breach. Mason J. 
was unhappy with this approach because the duty of care is framed 
restrictively by the foreseeability of physical damage only.*” 

In deciding to award damages to Caltex, the High Court itself 
pursued several different approaches. Although Gibbs J. accepted that 
Cattle v. Stockton Waterworks Co. still stated the general rule, to 
this he added the inclusionary proviso that there are “‘ exceptional 
cases in which the defendant has knowledge or means of knowledge 
that the plaintiff individually, and not merely as a member of an 
unascertained class, will be likely to suffer economic loss as a conse- 
quence of his negligence.” Some important factors are the physical 
proximity of the plaintiff’s property to the damaged property and 
the fact that the plaintiff and the injured third party were engaged in a 
common adventure.2? Murphy J. stated that the general rule was 
that the defendant was liable for all the loss caused by his negligent 
act, but, as an exclusionary gloss, the extent of recoverable loss can 
be limited where there are good reasons of public policy. He yaw 
no such reasons in the present case.” 

The tests proposed by the remainder of the court rested between 
these extremes. Stephen J. considered that the rule could be expressed 
in no more specific terms than that there had to be “ sufficient 
proximity ” between the negligent act and the recoverable economic 
loss.22 In determining that degree of proximity it was material that 
the defendant knew or ought to have known that the damaged 
property was employed by the plaintiff in a particular way and 
that damage to the property would cause economic loss to that 
particular plaintiff as a “ quite direct consequence” of the injury.*® 

Jacobs J. based his test on the “duty of care” which in the 
present case would be owed to those “ whose persons or property are 





18 [1973] Q.B. 27, 454 

17 (1977) 11 A.L.R. 227, 244. Mason J. thought it begged the question whether 
damages aro recoverable for indirect economic loss (p. 271). Jacobs J. agreed with 
Edmund Davies L.J., but would have characterised recoverable damage by refer- 
ence to the particular duty of care, rather than by its directness or proximity 

282-283). 

18 [1966] 1 Q.B. 569, 587x. 

19 (1977) 11 A.L.R. 227, 274. 

20 Ibid. p. 245. 

21 [bid. pp. 285—286. 

23 Ibid. p. 260. 

33 Ibid. pp. 261-262, 263-264. 
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in such physical propinquity to the place where an act or omission 
of the defendant has its physical effect that a physical effect on the 
person or property of the plaintiff is foreseeable as a result.” = 

Mason J. preferred the rule that a defendant will be liable “ for 
economic damage due to his negligent conduct when he can reason- 
ably foresee that a specific individual, as distinct from a general class 
of persons, will suffer financial loss as a consequence of his 
conduct.” * me 

The problem in this area is to produce a synthesis between the 
principles that a defendant should compensate for the foreseeable 
consequences of his negligence, but should not thereby be shouldered 
with indeterminate or crippling liability. The solution proposed by 
Cattle v. Stockton Waterworks Co. is to limit recovery by the 
requirement of physical injury to the plaintiff or his property. But 
if the principal factor inhibiting recovery of all loss is the possibility 
of undefined liability, it would seem that the rules of recovery should 
be defined by express reference to this inhibition, and not by the 
comparatively fortuitous incidence of physical injury. While the 
judgments in Caltex Oil (Australia) Pty. Lid. v. The Dredge 
“ Willemstad ” may reflect the same diversity of approach evident 
in the English cases, all exhibit a significant departure from the 
philosophy underlying Cattle’s case. By placing more emphasis on 
the particular circumstances, special knowledge and physical 
proximity of the parties, and on the manner in which the loss arose, 
they avoid the danger of indeterminate liability yet ensure that the 
right to damages for pure economic loss is a reflection of the general 
public sentiment of moral wrongdoing. 

SANDY THOMSON. 


TENANCIES BY ESTOPPEL AND DECISIONS PER INCURIAM 


In Industrial Properties (Barton Hill) Ltd v. Associated Electrical 
Industries Lid.’ the Court of Appeal turned its attention for the 
second time in 10 years to the question of the liability of a tenant 
by estoppel, after the tenancy has expired, for breaches of covenants 
contained in his lease. In the earlier decision of Harrison v. Wells? 
the Court of Appeal had held that the expiration of the lease 
“ unmuzzled ” the tenant who was free to challenge his Jandlord’s 
title in order to escape liability under the covenants, despite having 
enjoyed the benefit of the lease while it subsisted. The court 
expressed regret at reaching such a conclusion but felt constrained 
to do so by earlier authorities. The doubts which were expressed 





24 Ibid. p. 278. “ Physical effect ” in this context is not limited to physical damage. 
25 Ibid. p. 274, 
1 [1977] 2 WLR. 726; [1977] 2 All ER. 293. This interesting case raises more 
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in an earlier number of this Review’ as to the correctness of 
Harrison v. Wells have now been confirmed by the refusal of the 
Court of Appeal in Industrial Properties (Barton Hill) Ltd. V. 
Associated Electrical Industries Ltd. to follow its own earlier 
decision, although whether the later court was justified in this 
refusal may, with respect, be doubted. 

In 1959 the owners of certain land agreed to sell it to the 
plaintiff company. Although the company paid the purchase price 
no conveyance was ever executed so that the company’s title was, 
at all relevant times, purely equitable. In 1966 the company pur- 
ported to grant to the defendants a lease of the land. By that date 
the fact that the plaintiff company lacked title to the land had 
been forgotten. At the expiration of the lease the defendants gave 
up possession of the demised premises. The plaintiff company 
discovered that the premises were in a state of disrepair and issued 
a writ for damages for breach of a covenant to repair contained 
in the lease. The defendants then learned for the first time that 
the plaintiffs had no legal title to the land and denied liability, 
relying on Harrison v. Wells. All three members of the court in 
the Industrial Properties case refused, however, to follow the earlier 
decision, alleging that it had been decided per incuriam.‘ The 
court reached this conclusion on the ground that, although the 
court in Harrison v. Wells had taken into account the leading 
nineteenth-century authority, Cuthbertson v. Irving,* before coming 
to its conclusion, it had considered only the report of that case 
which appeared in the Law Journal and had made no reference 
to a fuller report in Hurlstone & Norman. That lengthier rep6rt 
showed, in the view of the Court of Appeal, that Cuthbertson v. 
Irving involved the operation of estoppel against a tenant after he 
had gone out of possession so that the decision in Harrison v. Wells 
was contrary to earlier authority. 

On this point, two comments can be made. First the Court of 
Appeal apparently did not think it was necessary to discuss at 
length the propriety of extending the per incuriam exception to 
the general rule laid down in Young V. Bristol Aeroplane Co. Ltd.’ 
to facts such as those before it. Yet in explaining the meaning of 
per incuriam in Morelle Ltd. v. Wakeling,’ Evershed M.R., while 
recognising that it might extend beyond decisions given in ignorance 
or forgetfulness of some binding authority, said such instances 
must be “ of the rarest occurrence.” * Lord Denning M.R. himself 
explained the per incuriam exception in equally narrow terms in 
Miliangos v. George Frank Ltd.” The use by a court of one report 





8 (1967) 30 M.LR. 201. 

4 At pp. 737, 743, 751 and pp. 304, 311 and 316. 

ë (1859) 4 H. & N. 742; 28 L.J.Ex. 306; (1860) 6 H. & N. 135. 

© [1944] K.B. 718. 

T [1955] 2 Q.B. 379. 

s At p. 406. See also Young v. Bristol Aeroplane Co. Ltd. [1944] K.B. 718, 728 
per Lord Greene M.R. ® [1975] Q.B. 487, 503 and 504. 
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of a case where two, or even more exist, can hardly be of the 
“rarest occurrence.” Moreover, as a reading of the two reports 
of Cuthbertson v. Irving shows, it is difficult to see in what 
important respects the two reports differ. Both contained the dates 
from which in Industrial Properties v. A.E.I. the Court of Appeal 
deduced what the earlier case decided. 

The second comment is that whatever might be deduced as 
following from the facts in Cuthbertson v. Irving it is not-clear 
from either report that the nineteenth-century courts saw them- 
selves as deciding the principle for which that case is now -said 
to be an authority. A mortgagor who had no legal estate in his land 
granted a lease to T and later assigned his equity of redemption 
to X. The tenant, T, challenged the right of the assignee to sue 
on the covenants in the lease. The court decided in the assignee’s 
favour on the ground that the reversion on a tenancy by estoppel 
is assignable. The tenant did not raise the quite different point, 
which was raised in Harrison v. Wells, that the expiration of time 
“ unmuzzled” him. That the contrary was the law may have been 
assumed in Cuthbertson v. Irving; it was not decided./* Thus while 
the decision in Industrial Properties v. A.E.I. is to be preferred 
to that in Harrison v. Wells it must remain doubtful whether it 
is open to any court but the House of Lords to deal the coup de 
grace to Harrison v. Wells. 

Apart from the common law doctrine of estoppel the Court of 
Appeal was prepared to find for the plaintiff by reliance on the 
equitable doctrine of Walsh v. Lonsdale.“ The parties were to be 
treated as if specific performance had been ordered of the contract 
of sale and the purported lease, which was to be treated for this 
purpose as an agreement to grant a lease. Although the court 
emphasised that the doctrine was being extended by being applied 
to two transactions it failed to discuss the equally interesting and 
significant fact that the doctrine was being applied to a lease which 
had long since expired. Such a jurisdiction was recognised in the 
nineteenth century “but certainly the circumstances of the case 
must be very special indeed to warrant such an interposition of 
this court.” 13 

A third basis for the landlord’s right to sue which was discussed 
by the Court of Appeal was his common law action on the 
covenant for damages. In Harrison v. Wells the Court of Appeal 
had held that “the covenant cannot stand naked by itself without 





1@ See too the comments of Pritchard (1964) 80 L.Q.R. 370, 376 n. 21. 

11 Roskil and Lawton L.2JJ. were prepared to distinguish the earHer case on the 
facts since in Harnson v. Wells the tenant bad been, at all times, Hable to eviction 
by title paramount. In Industrial Properties any action by the holder of the legal 
estate would have been defeated by acquiescence or estoppel; see p. 309 and p. 316. 

12 (1882) 21 Ch.D. 9. 

13 Walters v. Northern Coal Mining Co. (1855) 5 De G.M. & G. 629, 639 per 
Lord Cranworth L.C. The was invoked in De Bressec 
v. Martyn (1863) 9 L.T. 287 and Turner v. Clowes (1869) 20 L.T. 214. See Spry, 
Equitable Remedies (1971), p. 122. 
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any lease to support.” * Lord Denning M.R. made no reference to 
the earlier decision when asserting that he could see no reason 
why the landlord could not sue on the covenant, apart from any 
question of the relationship of landlord and tenant. Roskill L.J., 
while not deciding the point, felt justified, if necessary, in refusing 
to follow the earlier decision because the court in that case had 
not “fhad the advantage of the same careful arguments as we 
have had.” * In Miliangos v. George Frank Ltd.,'* however, Lord 
Denning pointed out “that a decision is not given per incuriam 
because the argument was not ‘fully or carefully formulated’... 
or was ‘ only weakly or inexpertly put forward.’ ” 

In Harrison v. Wells Harman L.J. had also expressed the view 
that even if an action on the covenant lay, damages would be 
nominal. Lord Denning asserted in Industrial Properties v. A.E.I. 
that damages would be substantial. Assuming an action would lie 
the earlier dictum of Harman L.J. could perhaps be distinguished 
on the facts because of the interest which the covenantee had in 
the land in the later case. 


PAUL JACKSON. 


REORGANISATION BY MANAGEMENT AND REDUNDANCY 


THE question of in what circumstances a reorganisation of work to 
the detriment of the employee in the interests of efficiency will give 
rise to a redundancy payment fell to be considered again by the Court 
of Appeal in Lesney Products and Co. Ltd. v. Nolan." In this case fhe 
appellant company reorganised its system of working following a 
recession in sales. In furtherance of this, night working ceased and 
those employees on the night shift were given redundancy payments. 
On the day shift, a double shift system allowing for no overtime 
was introduced in place of the former one shift system under which 
extensive overtime work had been available. Those employees who 
refused to agree to this variation in their terms and conditions of 
employment were dismissed. The respondent workers claimed that 
they had been dismissed by reason of redundancy. It was held by 
their Lordships that, following the decision of the Court of Appeal 
in Johnson v. Nottinghamshire Combined Police Authority? the res- 
pondents were not entitled to redundancy payments because their 
dismissal was not attributable to the fact that “ the requirements of 
that business for employees to carry out work of a particular kind” 
had ceased or diminished within the meaning of section 1 (2) (b) of 
the Redundancy Payments Act 1965. The time of day at which the 
work was to be performed did not change the nature of the work 


14 [1967] 1 Q.B. 263, 276, Harman L.J., quoting Salmon L.J. 
15 Atp. 748 and p. 314. Lawton L.J. agreed with Roskill L.J. 
16 [1975] Q.B. 487, 503. 

1 [1977] IR LR. 77. 

23 [1974] 1 All BR. 1082. 


°” Vor. 40 (6) 4 
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previously performed at a different time and, moreover, although 
overtime was in consequence reduced, because the work to be done 
was the same, no liability for redundancy payments attached to the 
employer. In the course of reaching their judgment their Lordships 
were particularly impressed by the fact that the employers did not 
wish to reduce the number of employees on the day shift ? and that 
the amount of work coming into the factory for the day shift 
remained the same. The first instance tribunal, by placing insuffir 
cient reliance upon this finding of fact and by following too closely 
a dictum of Lord Denning M.R. in Johnson‘ (in which, generally, 
he referred to the causative effect on any change in terms and 
conditions of a “redundancy situation ”) instead of giving effect to 
the statutory wording of section 1 (2) (b) had misdirected itself. 

The Master of the Rolls took once more the opportunity to indicate 
what principles should govern industrial policy in the “ reorganis- 
ation ” cases.’ ““ Nothing,” he said, “ should be done to impair the 
ability of employers to reorganise their workforce and their terms 
and conditions of work so as to improve efficiency.” * To what 
extent, therefore, can it be said that the employer may reorganise 
his workforce in this manner without incurring liability for redund- 
ancy payments? ’ The reply must be that in by no means every case 
of reorganisation as a means to greater efficiency will a redundancy 
payment be denied. An employee may be held to have been dismissed 
by reason of redundancy where, for example, there has been a 
reduction in the hours of work * or possibly a reduction in rates of 
pay or status,’ or finally where there is an immediate background 
of a falling off m trade (illustrated, inter alia, by the need for fewer 
employees as in Brown v. Dunlop Textiles Ltd.'*). All these 
situations will fall squarely within the scope of section 1 (2) (b). 

It nevertheless follows from the principles enunciated by the Court 
of Appeal in Lesney and Johnson that the employer has much scope 
to exercise what would seem to be a largely unfettered managerial 
prerogative freely to tamper with the terms and conditions relating 
to the times at which work is to be done. Against this background it 


1 

3 Contrast Kykot v. Smith Hartley Ltd. [1975] I.R.L.R. 372. It is questionable 
whether Foster v. Brook Motors Ltd , ibid at p. 191 ts correct on this point. 

4 Atp. 1084. 

5 See also Johnson v. Nottinghamshire Combined Police Authority [1974] 1 AN 
E.R. 1082, 1084 and Chapman v. Goonvean and Rostowrack China Clay Co. Ltd. 
[1973] 2 All E.R. 1063, 1067. 

€ Lesney Products and Co. Ltd. v. Nolan [1977] I.R.L.R. 77, 78. 

T The contrast made by Lord Denning M.R. between “redundancy” and 
“ efficiency’ in Johnson (e.g. n 1085) is criticised by Elias in (1974) 3 LLJ. 163. 
Similar passages in Lemey are less equivocal (see e.g. p. 78). 

8€ Hanson v. Wood (Abington Process Engravers) [1968] I.T.R. 46; Johnson v. 
Nottinghamshire Combined Police Authority [1974] 1 AI E.R. 1082, 1084. 

* Goode and Cooper v. Thompson [1974] LR.L.R. 111. Not, however, where the 
reduction in pay is due to disentitlement to extre night working increment following 
transfer from night shift to day shift: Foster v. Brook Motors Ltd. [1975] I.R.L.R. 
191, 193; Archibald v. Rossleilgh Commercial Ltd., ibid at p. 231, 233. 

10 [1967] LT.R. 531. 
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behoves the labour lawyer critically to examine some ways in which 
this power may be circumscribed. 

The first of these lies in the decisions of industrial tribunals in 
which a change from day shift work to night shift work and vice 
versa has been regarded as so substantial a change in the nature of 
the work done that a subsequent dismissal was held to be attributable 
to redundancy. Archibald v. Rossleigh Commercial Ltd.** and Squibb 
v. Shepperton Studios Ltd.™ both suport this approach. In the recent 
case of Dugdale v. Kraft Foods Ltd.™ it was held by the EAT that in 
the context of the Equal Pay Act 1970, the mere time at which the 
work is performed should be disregarded when considering the 
differences between the things a woman does and the things which 
a man does. Phillips J. did concede however, that in certain situations 
night work could be regarded as a different kind of work from day 
work.'* It would be but a small step to regard, say, a reorganisation 
purely of the day shift as requiring the employee to do work of a 
different kind from that previously performed. But it seems that 
the giant in the form of the rules of stare: decisis blocks any further 
advance in this direction. 

The second avenue has its origins in the statements of Stevenson 
L.J. in the Court of Appeal and Sir John Donaldson in the lower 
court in Johnson ™ that it would not be possible for the employer 
artificially to change the hours of work to get rid of some of his 
workforce without incurring liability for redundancy payments. In 
the case where the actual work to be performed is unchanged and 
the total hours are unchanged and the only difference is between the 
parts of the day when work is done and the number of days over 
which the work is spread however, it is difficult to see how an 
unreasonable and autocratic exercise of managerial power in this 
context could create a redundancy situation where otherwise there 
would be none. 

Finally it has been suggested ** that the employee’s grievances 
may adequately be remedied by an award of damages for unfair dis- 
missal under the Trade Union and Labour Relations Act 1974. 
There are two weaknesses in this argument. The first is that, where 
the employee resigns he must satisfy the tribunal that there has been 
a dismissal both for the purposes of the Redundancy Payments Act 
1965 as well as the 1974 Act. The employer’s conduct must therefore 





to 
had no such special characteristics: Blakely v. Chemetron Lid. [1972] LTR. 224; 
Morrison and Poole v. Cramic Engineering Co. Ltd. [1966] LTR. 404 is overruled 
en this poimi by Toana, 
save in [1974] CL.Y. 1256. Approved of in Kykot v. Smith 
Ltd. [1975] LR.L.R. 372, 375. 
1977] LCR. 48. 

14 Ibid. at p. 53. See also Johnson v. Nottinghamshire Combined Police Authority 
[1974] 1 AIl E.R. 1082, 1086. 

18 Ibid. at p. 1087 (C.A); [1973] LT.R. 411, 413 (N.LR-C.). 

16 Per Lord Denning M.R. in Johnson (C.A.) at p. 1085. 
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amount to a constructive dismissal," or alternatively, in the light 
of Sanders v. Ernest A. Neale Ltd.\* be regarded as so repudiatory 
that the contract be terminated by the breach of the employer with- 
out the need for its acceptance by the employee. On this point the 
employee has not infrequently been successful.’* But that is not the 
end of the matter. If the recent judgment of the EAT in Gilbert ~v. 
Goldstone Ltd.*° is correct, there has been placed on the employee 
who relies on a constructive dismissal the burden of proving, by refer- 
ence to paragraph 6 (8) of Schedule I to the 1974 Act, whether he 
had acted reasonably in deciding the circumstances were such that 
he could no longer work for the employer. The EAT sitting in 
Scotland has adopted a more favourable attitude to the employee 
and it is only to be hoped that those views will prevail.?? The second 
criticism is that in many reorganisation cases reliance on the “ some 
other substantial reason”’ ground for dismissal under paragraph 
6 (1) (b) of Schedule I to the 1974 Act has provided a convenient 
let out for the employer, tribunals having decided in a number of 
cases that he has in this way successfully discharged the burden of 
proving that the dismissal was not unfair.” 

Current judicial attitudes admit of few exceptions therefore to the 
principle that the employer be freely allowed to reorganise in the 
interests of efficiency. Any departure from that principle is, in broad 
policy terms, hard to justify. What is inequitable is that the employee 
may often be deprived of all his statutory rights. This in fact was 
the plight which befell the respondent workers in Lesney. A finding 
that the employer had acted entirely reasonably prevented them 
from successfully claiming damages for unfair dismissal prior to 
their claim for redundancy payments. But exactly how unreasonable 
would the employer have to be for the result to be any different? 


JOHN McMULLEN. 


ILLNESS: A MATTER FOR DISCUSSION 


THE introduction of statutory remedies for unfair dismissal has 
highlighted a considerable confusion as to the effects of ill-health 
upon tenure of employment. Spencer v. Paragon Wallpapers Ltd.* 
raised issues as to whether a particular employer had statutory 
grounds for dismissal of an employee who needed a period of sick 


17 As in Spencer Jones v. Timmens Freeman [1974] LR.L.R. 325. 
- 18 [1974] LCR. 565, 

18 Soo e.g. Chapman v. Goonvean and Rostowreck China Clay Co. Ltd. [1973] 
2 Al E.R. 1063. 

20 [1977] I.C.R. 36. 

41 The Gaelic Ol Co Ltd. v. Hamilton [1977] I.R.L.R. 27, 28 (obiter); Western 
Excavating (ECC) Ltd. v Sharp [1977] LR.L.R. 25, contra. 

33 Muggridge and Slade v. East Anglia Plastics Ltd. [1973] IR L.R. 163; Knighton 
v. Henry Rhodes Ltd. [1974] IR.LR. 71. Presumably an employer inspired solely 
by il mottve could not rely on this as it would then cease to be the princtple reason 
for dismissal. 

1 [1977] LCR. 301. 
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leave and whether an employer acted reasonably if he dismissed such 
an employee without giving him prior warning of his intention. 

Mr. Spencer, who was employed at one of the respondents’ mills, 
had been absent from his place of work, due to back trouble, for 
about a month when his employer found redundancies to be neces- 
sary and it was agreed that on his recovery he would be transferred 
to another mill rather than accept redundancy. Shortly thereafter 
business unexpectedly improved and the employers became anxious 
to cope with the demand for increased production without 
increasing the size of the workforce. The personnel officer there- 
fore discussed with Mr. Spencer, who had by this time been off 
work for about two months, the immediacy of the need for his 
services; with his consent she spoke to his doctor and learned that 
he would require another four to six weeks’ rest before he would 
be ready to return to work. The personnel officer then further 
explained the company position to Mr. Spencer and finally the 
employers wrote a letter to him dismissing him for the reason 
that they could not hold his job open for the length of time 
needed for his restoration to health. On the employee’s claim for 
compensation for unfair dismissal, the industrial tribunal held that 
the employer had dismissed the employee for the reason of incapacity, 
namely ill-health, and that they had acted reasonably within the 
meaning of paragraph 6 (8) of Schedule 1 to the Trade Union and 
Labour Relations Act 1974. The employee appealed. 

Philips J., reading the judgment of the Employment Appeal 
Tribunal, made it clear that the redundancies were of no 
importance except as the background to the appeal. He also rejected 
the proposition that the contract of employment had been frustrated 
by the employee’s illness. Frustration would have brought the 
contract automatically to an end, whereas the whole of the 
employee’s case was based on the fact that he was dismissed. 
His Lordship did not deny that the criteria laid down in Marshall 
v. Harland & Wolff Ltd.* for determining whether a contract had 
been frustrated by an employee’s incapacity, might also be valuable 
in determining whether it was reasonable for an employer to 
dismiss an employee for incapacity, but, in his view, while there 
might be an overlap between the two sets of criteria, they certainly 
were not identical. 

There was no doubt that it would not have been reasonable 
to have dismissed Mr. Spencer if suitable work had been available, 
which could have awaited his ability to do it and it was true that 
the industrial tribunal had not expressly considered the possibility 
of the employers finding some other employment for the appellant. 
However, the basis of the industrial tribunal decision, when read 
as a whole, was that the employers could not reasonably have 
been expected to wait any longer for the scivices of the employee 
and there was implicit in this the proposition that there was no 


2 [1972] I.C.R. 101. 
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other vacancy which could be held against his eventual return 
to work. 

In relation to the procedure the employers had adopted to 
dismiss Mr. Spencer, it had been submitted that a written warning 
should have been given to him prior to his dismissal. His Lordship 
did not consider that the recognised disciplinary and dismissal 
procedure had any application beyond situations which involved 
misconduct; though he did think that there would be great 
advantage if such procedures dealt, among other things, with ill- 
health. On the other hand he was of the view that an emplayee 
ought not to be dismissed on the ground of absence due to ill- 
health without some communication being established between 
the employer and the employee before he was dismissed. The word 

“warning ” was not really appropriate in this context because it 
carried the suggestion that the employee was being required to 
change or improve his conduct. What was required would vary 
from case to case, but usually what was needed was a discussion 
of the position between employer and employee. A dismissal out 
of hand had to be avoided; a discussion should weigh up the 
situation bearing in mind the employers’ need for the work to be 
done and the employee’s need for time in which to recover his 
health. 

The industrial tribunal had not specifically dealt with this point, 
but the evidence showed that the employers had had discussions 
with the employee and it did not seem that in the circumstances 
of the case there was any more which the employers could usefully 
hav done. 

His Lordship pronounced that °: 

... the decision how to act in circumstances such as the 
present is that of the management. Secondly, it is the function 
of the industrial tribunal to determine whether the manage- 
ment has satisfied them that in the circumstances (having 
regard to equity and the substantial merits of the case) they 
acted reasonably in treating it as a sufficient reason for 
dismissing the employee. It is not the function of the industrial 
tribunal to take the management’s decision for it, but only 
to decide whether the decision taken by the management 
passes that test.” 


It could not be found that the industrial tribunal had misdirected 
themselves, misapplied the law or misunderstood the evidence; 
accordingly the appeal was dismissed. 

A caution was given that the case should not be interpreted 
as laying down any rule that employees may be dismissed after a 
specific length of absence; every case depended on its own 
circumstances. 

The interpretation of the functions of an industrial tribunal 
when assessing an employer’s conduct is in accordance with the 


3 [1977] LC R. 301, 306. 
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reluctance which the Employment Appeal Tribunal has expressed: 
upon other occasions recently, to concede to industrial tribunals 
the function of disputing the validity of managerial decisions taken 
in good faith and in the interests of the business enterprise. It is 
disappointing, however, that the case gives so little positive guidance 
as to the circumstances in which it might be reasonable to expect 
an employer to bear the expense and inconvenience of keeping 
a job open for an employee who is absent on account of ill-health. 

It would appear that there are employees who have no contract 
of émployment during absence on account of ill-health, for whom 
26 weeks of continuous illness results in a break in continuity of 
employment and loss of the six months’ qualifying period of service 
which is a prerequisite of a claim for unfair dismissal.” Employees 
who have had 26 weeks of continuous absence from work 
immediately following the exhaustion of their contractual sickness 
entitlement would seem to be in the same position. 

It has recently been re-affirmed that serious incapacity occasion- 
ing a long period of absence may be deemed to have frustrated the 
contract of employment. This may happen when an employee 
has been injured in an accident * or has been ill for a long period 
of time.’ In these circumstances the contract is automatically 
terminated so that the employer is under no duty to terminate 
the contract although he does have to establish that the employee's 
incapacity is such that further performance of his obligations is 
impossible.’ i 

There is, in addition, the category of cases into which Spencer's 
case falls; namely cases where the contract has not been terminated 
by illness but circumstances related to the employee’s illness make 
it reasonable for the employer to terminate it by dismissing the 
employee. 

Two other interesting questions are whether an employee could 
find himself without remedy if his employer failed to honour the 
contractual sickness period on the grounds either that the contract 
had been frustrated or that the needs of the business did not 
permit the further retention of the employee. In the first situation 
the premature termination of the contract would appear to bring 
the contractual entitlement to an end; in the second situation it 
would be possible for the matter to go by default because the 
employee failed to put his contractual entitlement in issue. 

In ill-health cases the rights of the parties may be unclear or, 
alternatively, clear but unsatisfactory. The employer has the power 





4 e.g. Cook v. Thomas Linnell & Son Ltd. [1977] IRLR. 132; Trust Houses 
Forte Leisure v. Aquilar [1976] I.R.L.R. 251. 

3 Contract of Employment Act 1972, Sched. 1, para. 5 (1) (a); it is arguable that 
employees in this position may, after 26 weeks, upon occasion be further assisted 
by 5 (1) (c) (*.. . by arrangement or custom he is regarded as continuing in the 


© Egg Stores (Stamford Hill) Ltd. v. Letbovici [1977] 1.C.R. 260. 
1 Hart v. Marshall & Sons (Bulwell) Lid. [1977] LR.LR. 51. 
8 Beg Stores (Stamford Hill) Ltd. v. Leibovici, supra. 
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to clarify the contractual position but may have failed to do so, or 
may have done so in terms unfavourable to the employee. In all 
the situations identified above the rights of the parties may well 
depend upon the vagaries of retrospective judicial interpretation 
of the facts. It may well be that this is an area in which clarity 
and equity will only be achieved by statutory rules imposing upon 
the employer the duty to allow minimum rights to sick leave. 
BRENDA BARRETT. 


THE CROWN: WRONG ONCE AGAIN? 


“It is the custom of English lawyers to treat the classification of © 
law upon anything but the most technical lines as academic and 
therefore among things unblessed.” ! From time to time this 
wretched custom leads English judges to lend their blessing to 
errors of classification for which no apologia is possible: in my 
view Town Investments vy. Department of the Environment? is 
one such case. 

Briefly, the Department, lessee of the respondents’ premises, 
in 1973 negotiated an extended lease at a greatly augmented rent. 
In 1972, however, counter-inflation legislation was introduced, and 
remained in force until 1975. The Department claimed that the 
effect of the Counter-Inflation (Business Rents) Orders 1972 and 
1973 was to reduce its rent; the landlords denied the applicability 
of the legislation, on the ground that the premises were not used 
for “ business’’ purposes, nor, indeed, were they currently “ occu- 
pied ” by the Department. The Department replied that the real 
lessee was the Crown, which carried on the “‘ business ” of govern- 
ment in the premises. Foster J. and also the Court of Appeal found 
for the landlords *; but their decisions were reversed by a majority 
of the House of Lords.‘ 

The courts, of course, spend much time in defining the terms 
“ business ” and “‘occupation”’ for one reason and another, and 
had the House of Lords merely decided that the Department was 
in “‘ occupation ”?” of the premises and did carry on a “ business ” 
there, this note would never have been written: it is prompted 
entirely by the dicta relating to “ public law ” issues. 

Thus, the reasoning of Lord Diplock® could be summarised as 
follows: It is rules of “ public” not “ private” law which govern 
the relationships between the Crown, Ministers of the Crown, and 
government departments: according to these rules government 
and Crown are one and indivisible: ergo, when the respondents 
contracted with the Minister they were in reality contracting with 


1 Moore, “ Law and Government ” (1905) 3 Comm. Law Review 205. 

2 [1977] 2 W.L.R. 450. 

3 [1976] 1 W.L.R. 1126. 

4 Lords Diplock, Simon, Kilbrandon and Edmund-Davies, Lord Morris dissenting. 
E At pp. 453460, but especially pp. 454455. 
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the Crown,* and the premises, although not occupied by the 
Department, were occupied by and on behalf of the Crown.’ The 
“ business’ of the Crown is government: ergo, the premises were 
“ business” premises. Finally—the ace of trumps held up the 
sleeve—the Crown, although expressly exempted from the provisions 
of the counter-inflation legislation, is nonetheless entitled, by 
virtue of section 31 (1) of the Crown Proceedings Act 1947, to 
benefit therefrom. 

It is submitted that Lord Diplock*—to borrow his own 
metaphor *—has imposed an Athanasian solution upon an Arian 
argument. The doctrinal inconsistencies with which the reasoning 
is riddled have been exposed on numerous occasions by authors 
of considerable eminence. Nevertheless, in the light of this new 
decision, the arguments seem worth repeating. It is well known 
that English law possesses no developed concept of the State or 
Nation.’° From time to time English judges have attempted to 
supply this fundamental deficiency by recourse to legal fictions 
“ which have done much to obscure our habits of legal thinking.” ** 
A further peculiarity of English law is—pace Lord Diplock—that 
it has never sought to distinguish between public and private 
law 3; had we done this, the first anomaly could scarcely have 
endured, since no self-respecting system of public law would have 
tolerated such a constitutional lacuna.’* Yet English law, although 
it cannot in reality “‘ get on without the State, or the Nation, or 
the Commonwealth, or the Public, or some similar entity,” * 
stubbornly persists in trying to do so. From this results the identi- 
fication of State and Sovereign which Maitland called "the 
“ parsonification’’ of the Monarch,” and which, in his view, 
blinded common lawyers to the very real analogy between the 
Nation, the borough, and the county—all collectivities.** Had the 
State emerged as a separate entity, then government could have 
been detached from the trappings of medieval monarchy, and, 
better still, the way would have been open for a reassessment of 


© In his dissenting opinion, at p. 469, Lord Morris points out with some justification 
that the Crown might be an unwelcome principel. 

7T Since at all material times the U.S. Navy was in occupation of much of the 
premises, this point still seems dubious. See, per Lawton L.J. at p. 1134. 

8 Lord Simon adopted a similar approach: see p. 472. Lords Kilbrandon and 
Edmund-Davies adopted Lord Diplock’s argument. 

® See p. 456E. 

10 See inter alia, Moore, op. cit. n. 1; Moore, “ Liability for the Acts of Public 
Servants ” (1907) 23 L.Q.R. 112; Cobbett, “The Crown as representing the State” 
(1903) 1 Comm. Law Review 23, 145; Postle, “Commonwealth and Crown ” (1929) 
3 A.L.J. 109; Laski, op. cit. u 22; Maitland, op. cit. n 14. 

11 Cobbett, op. cit. n. 10, p. 25. 

12 Moore, op. cit. n. 1, at p 205 attributes this to parliamentarian mistrust 
inspired by the association between civil law and Baconian theory 

13 Mitchell, “The Causes and Effects of the Absence of a System of Public Law 
in the United Kingdom [1966] P.L. 95. 

“The Crown as Corporation ” (1901) 18 L.Q.R. 131, 136. 
ae ds ae se eae ea aca 


16 Atp. 144. 
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the equation “ Sovereignty = privilege ” which is central to English 
thought. In the words of Duguit,’’ the State “is not an authority 
which commands, a sovereignty; it is a co-operation of public 
services organised and controlled by those who govern.” The State 
is a corporate body established to maintain public services, and is 
in theory, therefore, responsible rather than irresponsible. 

Even if we do not go all the way with Duguit in postulating 
total accountability,** his analysis suggests a distinction between 
L'Etat puissance publique and L'Etat gestion privé.’* The first 
expression covers the State in the exercise of the constitutional 
attributes of authority and power—law-making, for example; the 
second refers to the State in the exercise of activities normally 
carried out by subjects.2° In the second case, the State, having 
entered into competition with mere mortals, is deemed “to waive 
the advantages of its public character and voluntarily accept the 
character of a private person.” ** 

For Laski, this distinction, so familiar to continental lawyers, 
has been obfuscated in England by the retention of that “ noble 
hieroglyphic,” the Crown.** Yet it is arguable that the germ of such 
a distinction is visible in certain English decisions. In Mersey Docks 
and Harbour Board v. Gibbs,” the trustees of the Liverpool docks 
were held liable to a ship-owner for their negligence. It was thought 
to be unfair to deprive a ship-owner of his remedy, not for 
substantial reasons, but merely through “‘ some municipal difference 
in the constitution of the bodies by whom the docks are managed.” * 
It therefore became essential—and this is always a vital step in 
England, as Lord Morris and the Court of Appeal realised in the 
present case—to deprive the Board of the shield of the Crown. 
This was done by distinguishing “ governmental” functions from 
“commercial ” dctivities.% In other words, an organic theory of 
government enables any organ, whatever its functions, historically 
associated with the Crown,”* to shelter behind Crown privileges; 
a functional approach can avoid this difficulty. 

If government were to dispose once and for all of the prerogative 
powers, including the various privileges in litigation, then the 
doctrine of unity of government would be innocuous. But the 
history of Crown proceedings demonstrates that they have no 


17 Traité de droit constitutionnel (3rd od., 1928), VoL 2, p. 59. 

18 Duguit did in fact admit exceptions in practice if not in principle, seo Les trans 
formations du droit public (1913), p. 251. 

19 Moore, op. at. n. 1, p. 213, approves the use of this well-known French 


20 For ap excellent account see Vedel, “Les bases constitutlonnelles du droit 
administratif,” Etudes et Documents du Conseil d'Etat (1965), p. 21. See also Mon- 
peurt, C.E. July 31, 1942, Rec. 239 concl. Segalat. 

41 Terrier, C.E. February 6, 1903, Rec. 94 concL Romieu. 

23 “ The Responalbity c of the State in England,” 32 Harv.L.R. 447, 472 (1919). 


23 (1866) LR. 1 H.L. 9 24 Per Lord Cranworth at pp. 122-123. 
2 Blackburn J. delivering the opinion of the Judges, at p. 107. 
a6 For example, the Post Office, granted exemption in carly cases, notably Whitfield 


v. Le Despencer (1778) 2 Cowp. 753, distinguished in the Mersey Docks case. 
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genuine will to do this. Section 11 of the Act specifically preserves 
the immunity in respect of the prerogative powers, while section 
31 (1), which preserves the right of the Crown “ to take advantage 
of the provisions of an Act of Parliament although not named 
therein,” may actually have extended the common law.*’ In moving 
the Bill, the Government referred to ** 


“a number of matters in which an analogy cannot be 
drawn between the Crown and a private citizen. The private 
Citizen does not have the same sort of responsibility for 

` protecting the public, such as the Crown possesses, he does 
not bave the care for public safety; he does not have the 
defence of the realm to consider... .” 


Even if we accept this plea, these are clearly examples of L'Etat 
puissance publique: yet no attempt was made to confine Crown 
prerogative to such cases. 

For this reason the initiative lies still with the courts, which have 
been led by their “ dislike of the immunities and privileges which 
still adhere to the Crown,” ** to press the Mersey Docks reasoning 
further than some writers think proper. The current preoccu- 
pation ™ of the courts with an illusory distinction between public 
and private law *\—borrowed, perhaps, from the vocabulary of the 
European Court—is a reminder of the inadequacies of our 
traditional conceptual analysis. But our existing constitutional 
institutions render the revival of unitary and organic theories of 
government potentially dangerous. For the State, in the words of 
Lord Simon,”? ® 

“| cannot on any sensible political theory be restricted to 
the Crown and the departments of central government... . 
The state is the whole organisation of the body politic for 
supreme civil rule and government—the whole litical 
organisation which is the basis of civil government. such 
it certainly extends to local—and as I think, also statutory— 
bodies in so far as they are exercising autonomous rule... .” 


Are these autonomous bodies, then, to be “ parsonifled ”? And, 
if so, how are they to be made accountable? The traditional con- 
stitutional check of responsibility to a democratic Parliament ** is 





27 Street, “ The effect of Statutes upon the Rights and Liabilities of the Crown” 
(1948) 7 Univ. of Toronto LJ. 357, 374 and 383. 

28 Str Hartley Shawcross, the Attorney-General, Introducing the Bil on behalf 
of the Government, H.C.Deb., VoL 439, col. 1679. 
ee ar iy “ Pubic Corporations as Crown Servants ” (1952) 11 Univ. of Toronto 

J; , 191. 

30 See, for example, Tito v. Waddell (No. 2) [1977] 2 W.L.R. 496 per Megarry J. 
at pp. 592, 604, 610-611; Anns v. Merton L.B C. [1977] 2 W.L.R. 1024; and, per 
Lord Diplock, Gourlet v. U.P.W. [1977] 3 WLR. 300, 327. 

31 The rationale for such a distinction is, in my view, the existence of separate 

To import the distinction into English law ts therefore pointless. 

31 D. v. N.S.P.C.C. [1977] 2 W.L.R. 201, 224. 

33 For a classic exposition, see Kinloch v. Secretary of State for India (1880) 15 
Ch.D. 1 per James L.J. at p. 9. Lord Dtplock appears, with respect, to have lost 
sight of this distinguishing feature of the Kinloch precedent. 
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here entirely lacking. The sad history of Crown privilege proves 
conclusively that claims to legal immunity are not always made 
with the best of motives.“ It is unwise, therefore, to create new 
immunities or to extend old ones without careful thought. 

Sovereign immunity is largely an outdated concept, and if govern- 
ment will not acknowledge this, the courts must try to contain 
it. The “public law” distinction between L’Etat puissance 
publique and L’Etat gestion privé is an acceptable one. It -can. 
easily be accommodated in the common law by a minimal extension 
of “commercial ” activity to include the everyday transactions. of 
government departments—such as commercial leases of government 
offices.** In this way the State can be made to play the game 
according to the rules.’ 

CAROL HARLOW. 


34 Seo, for example, Conway v. Rimmer [1968] A.C. 910; Ellis v. Home Office 
[1953] 2 Q.B. 135; Re Investigation into Complaint against Liverpool City Counell 
[1977] 1 W.L.R. 995. 

3s As they are currently willing to do. Conway v. Rimmer (above); Burmah Oil 
v. Lord Advocate [1965] A.C. 75; Nissan v. Att.-Gen. [1970] A.C. 75; Markensis, 
“ The Royal Prerogattre Revisited ” [1973] C.L.J. 287, 295-297; Laker Aways v. 

° Dept. of Trade [1977] 2 W.L.R. 234; Gourtet v. U.P.W. [1977] 2 W.L-R. 310 (C.A. 
per Lord Denning MLR. at pp. 329-331. 

36 In France such a lease would be a private law transaction, as M. Romieu made 
clear in Terrier (above). For a more modern exposition of the law, seo Waline, Droit 
administratif (9th ed., 1963), p. 569; Laubadaro, Traité de droit administratif (6th ed.; 
1973), Vol. I, No. 569 et seg. 
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THE JupicIAL Process: An Introductory Analysis of the Courts of 
the United States, England and France. Third edition Revised 
and Enlarged. By Henry J. AnranAM. [Oxford University Press, 
Inc. 1975. xii and 543 pp. (incl. 163 pp. of appendices, biblio- 

- ‘graphies and index). No price stated (paperback).] 


Tue first edition of this book was welcomed in 1962 as “a superb opening 
assignment for the beginning political science student ” because it “ introduced 
him to difficult legal concepts in terms which are readily understandable by nom 
technical students of American public law’? (D. Fellman). In its American 
environment the work is traditional in approach and yet has the virtues of 
clarity and brevity and not least is relatively inexpensive in paperback. However, 
in travelling, many of these advantages are lost. It is not a work infused with 
the debunking spirit of American realism, nor is it an enlightening example 
of the politically oriented approach to the behaviour of the courts and officials, 
still leas is it an introduction to furlmetrics. Although the emphasis is on the 
courts and on the United States Supreme Court in particular, one would not 
look here for the scalogram analysis of judicial decisions. Yet the English 
student will find that it concludes without discussion that “ stare decisis ip a e 
principle of policy and not a mechanical formula of adherence to the latest 
decision ” and that the ratio decidendi refers to “the essence, the vitals, the 
necessary legal and constitutional core of the decision” and that public law 
itself ‘‘ deals with the definition, regulation and enforcement of rights in those 
cases where the state is viewed as the subject of the right or the object of the 
duty, including criminal law and criminal procedure,” whereas constitutional 
lew is seen as “a branch that determines the political organisation of a 
state and its powers while also setting certain substantive and procedural 
ations on the exercise of governing power.” The approach to such concepts 
dictates the character of the work and illustrates much that is taken as self- 
evident in its country of origin. However, there is no extensive examination of 
these and British readers, who may from the title think first of Cardozo, should 
be warned that this is a very different approach. 

Instead, there is a discussion of the selection and tenure of the judges, 


background 

including the surviving Grand Juries, leading to an introduction to criminal 
procedure, so that the value of the book is fts painstaking account of the 
American courts both Federal and State. We may learn of the mysteries of the 
federal legislative courts and the federal constitutional courts from which they 
must be distinguished, the former owing their origin to Article I of the 
Constitution (the Judiciary Article) and the latter to Article I which creates 
the legislative power, thus giving them administrative and legislative functions 
as well as judicial. We learn too of the federal district courts and the (Circuit) 
Courts of Appeals and of the hierarchy of courts duplicated within the States 
which seems so essential to a federal structure if one limits one’s vision to the 
United States. 

There are other books on the United States Supreme Court readily available 
on this side of the Atlantic but Professor Abraham’s introduction is not com 
fined to that court and his account is thorough, not avoiding the problems of 
furtsdiction—both those entrenched in the Constitution and those developed 
from the variety of writs inherited from our common legal history but often 
transformed in the New World. Yet it shows too that the jurisdiction of the 
Supreme Court, though limited, is not so confined that it may not direct 
policy in matters hotly debated, as at present with the issue of capital punish- 
ment or social welfare, though at one time it needed a strong President in 
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alliance with Congress and a threat to pack the Court to settle the issue. 
Of course, the scope of its influence is known to us, sometimes admired even 
envied, sometimes seen as an affront to democracy; but the limiting factors both 
technical (the concept of locus standi, the political question, the case or com 
troversy, the writs) and political, viewed here as self-imposed restraint, are less 
well understood. 

Within this general description there is a valuable essay on judicial review in 
the United States, not confined to quastjudicial activities nor indeed to 


judicial construction of Congressional legislation; this concept is the means. 


by which the Supreme Court in particular has come to be involved with the 
great social and economic issues providing the need and then solution with 
the brief amicus curiae so that we have in words of another commentator; 
“ litigation as a form of pressure group activity.” It confirms the initial reaction 
of De Tocqueville that ‘‘ hardly any question arises in the United States that 
is not resolved sooner or later into a judicial question.” Professor Abraham 
is a trustworthy guide here and the most valuable chapter in his book traces 
the concept to its historical roots; there too his enthuslasm fortunately tempts 
him into a discussion of the justification within a representative democracy 
for retaining a policy-making partnership of those that are and those that are 
not elected. His conclusion is that it is “ an essential adjunct of democracy, the 
normal fact of American governmental life, ringingly reconfirmed in the U.S. 
v. Nixon in 1974.” Yet this, a chose call for the American system, is not 
extensively discussed. The Supreme Court’s sense of restraint is well treated as 
a political fact and the “taught tradition ” of stare decisis is seen as a fact, 
as the caution of a profession. 

It is in this part of the book too that we benefit from the author’s skill in 
tabulation. More than one hundred declarations of unconstitutionality are listed 
by the tenure of the Chief Justices, showing the periods of activism, notably at 
the turn of the century and since 1953, the commentary pointing out that 
since 1937, the date of the threat to pack the court, all 36 instances of 

ty are instances that “infringed certain political rights and liberties.” 
O E Nt rg ea oe rine aaa have the citations and the 


votes of the court so that we are brought a contrast of the periods of 
activism and quiescence, though the eee cei as Gace ent 
supremacy and executive supremacy: an example of the last is the Nixon 


Serisd 1960-74, whirk dvolved a erei clam to, preelinatial power Hunsated 
by “ Watergate,” but other examples are the Presidencies of Roosevelt, Truman 
and, more surprisingly, Eisenhower from 1953-59 co-existing with a period 
of legislative supremacy. The classification is thus not exclusive, the method 
ology becomes uncertain and the conclusions undoubtedly controversial But 
the risk of over-«implification taken here will benefit foreign students, as will 
Appendix A listing all the Chief Justices and Associate Justices with the dates 
and reasons for their termination of service. 

More questionable is the formulation of 16 great maxims of judicial self- 
restraint ,“‘ a code of behaviour ” from a “ host of unwritten laws, practices, 
precedents and attitudes.” Herein are discovered the concepts of locus standi 
and “ case or controversy ” but also questions of law “ which grew downwards 
into roots of fact” (Dickinson) and the presumption of constitutionality and 
the practices of interpretation. These maxims, reminiscent of the methods of 
seventeenth-century classifiers, are neither weighed in relation to each other 
nor is the status of each Indicated. Thus each must be understood merely as an 
ald to exposition and not as a generative device, still less as a conclusion of 
law. Yet from a realist viewpoint they must appear as pseudo-legal maxims of 
traditional conceptualism. If these are not predictions for the lawyer will they 
serve as a description of the custom of the courts for a political scientist and 
do they involve a judicial strategy by which the courts minimise the opposition 
to their decisions or maximise their impact? In any event, we must remember 
they are judicially created and as such may prove no more indestructible than 
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the decision of the House of Lords in London Street Tramways Co. Ltd. v. 
L.C.C. (1898). They do pot emanate from the written Constitution and remind 
us that the American constitution is both written and unwritten. 

In a comparative section, which is very selective, including Russa and 
France but paying scant attention to the English-speaking world other than 
Great Britain, Professor Abraham writes that the “ more or less homogeneous 
people of Britain deeply steeped in the common experience of centuries, 
tradition and custom and a firm if uncritical faith in Westminster and Whitehall 
continue to be quite content to entrust their treasured freedoms to the good 
- judgment of representatives assembled in Parliament.” This is a passage that 
should have been revised since the first edition in 1962. Today in the United 
States that part of our common constitutional heritage that was written down 
‘may look to some observers incomplete, so that it is no surprise that it has 
supported an interpretation of national power (Crosskey) but also one of 
States’ rights of concurrent majorities (Calhoun) and many interpretations 
between these extremes. Brevity, omissions and the special character which 
derives from jumping from the specific, as where the evils of the English 
heritage are denounced with attainder and ex post facto legislation to the grand 
and general words of due process, all demand constant judicial attention. On 
the other hand, in the United Kingdom our complacency with the unwritten 
has been shaken by participation in a wider Community, by the centrifugal 
pressure of regional demands and by the growing unease at the power of an 
elected majority, whether in Parliament or in a locality or province showing a 
constant fidelity to one political party. Never have we been more ready to doubts 
oki shibboleths or wonder whether the American decision to use a written 
instrument, not only to separate powers but to diffuse power, was not the 
right one after all. As pragmatists we may have been always ready to 
acknowledge it, for in the dominions and colonies where federation was used 
as a response to diversity, Britain thought appropriate that which it had denied 
itself. Was it finally lethargy, not conviction, that left our constitution 
unwritten? 

Perhaps a new period of judicial activism in England is imminent, but 
whether the fudiciary will recall their roles as guardians or even makers of 
the constitution, or whether they will seek an express grant of judicial review 
from a written constitution going beyond the present tortuous practice of 
statutory interpretation is conjectural. Neither on this nor on the benefits of 
federalism will the English reader look here for helpful comparisons. Professor 
Abraham knows that his American reader will have experienced from child- 
hood duality in courts, assemblies and bureaucracies and does not speculate on 
the solutions of Australian or Canadian federalism; again, the protection of 
human rights so dependent on the development of judicial review in the 
United States with its vast case law is treated in the same authors Freedom 
and the Court (1972) so that one hesitates to recommend the one without 
the other. 

Much augmented from the first paperback edition, the Bibliography does not 
confine itself in the same manner and with its more than 3,500 works Hsted 
belongs to something larger than an introductory analysis at low cost; it would 
almost suffice for both the writer’s books and must add considerably to the 
cost of this one. It is a superb compilation, but inevitably one regrets certain 
omissions (reflected in the argument in the text), notably some of the works by 
J. Kelty (Ireland), Sawer (Australia) and B. Laskin (Canada). 


CEDRIC JONES. 
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THE AMERICAN JUDICIAL TRADITION. By G. EpwarD WHITE. [New 
York and London: Oxford University Press. 1976. x and 441 pp. 
£9-25.] 


POLITICAL QUESTIONS IN THE Courts. By Yaacov S. ZEMACH. 
[Detroit, Michigan: Wayne State University Press. 1976. 296 
pp. $13.95.] 


Bots the books reviewed here explore a part of the interface between politics 
and law in Western democracies. Their authors consider what happens in, that 
constitutional vortex where the domain of the judge encroaches upon the` 
electorally legitimated territory of politician and legislator, and what mechanisms 
promote harmony across a frontier whose limits are constantly mobile and in 
contention. But the two works differ markedly in style and in emphasis. Dr. 
Zemach’s central theme is the concept of ‘‘ justiciability ” as applied by the 
courts in the stil-evolving State of Israel: his analysis draws for comparison 
upon the much longer experience of the United States Supreme Court in 
tackling “political” questions. Professor White examines the changing 
intellectual and ideological context and content of appellate judging in United 
States federal and state courts since the early nineteenth century, singling out 
the philosophies and achievements of various members of the judicial pantheon 
to articulate his themes. His is the more intricate, controversial, and ultimately, 
at least marginally, the more satisfying of the two works. 

The jurisprudential besis of nineteenth-century American appellate judging 
was an “oracular” theory of which John Austin would doubtless have 
approved. White begins his account of the evolution and eventual meta- 
morphosis of this theory with an account of the contribution made by the 
towering figure of Chief Justice John Marshall in the period 1801 to 1835: 
he retells the story of how Marshall shaped the Supreme Court into a 
formidable and respected constitutional force, which saw itself as a buffer 
between the people and their government. Judges “declared” rather than 
made law, but did so with reference to immutable and fundamental principles 
which transcended the bare printed text of the Constitution. 

The first half of the book proceeds to trace the evolution of judicial phil 
osophy and technique through the changing economic and social conditions of 
the nineteenth century. A movement from “fundamental principles” to the 
articulation of “ communal values ” failed to build up much momentum in 
circumstances where there was no consensus about what those values were: 
this was seen most clearly in Chief Justice Taney’s notorious appeal to a 
“ universal ” belief in black inferiority, in the Dred Scott case in 1857. By the 
turn of the century, following a period in which the Supreme Court had put 
important new glosses upon the rights implicit in the “ Reconstruction Amend- 
ments ” (particularly with reference to the due process clause in the Fourteenth 
Amendment), prominent judges like Associate Justice Field were proclaiming 
a philosophy of judging which differed little in principle from that articulated 
by Marshall. 


It is an important part of White’s thesis that the ostensibly more sophisti 
cated jurisprudential theories, such as “realism,” which have evolved in 
twentieth-century America are in direct line of evolutionary descent from the 
oracular theory of judging. The latter became increasingly inappropriate to 
an age of value-disintegration in American society following the First World 
War, and was discredited in the period of the Depression in the 1930s when 
the “Four Horsemen” of the Supreme Court (Associate Justices Sutherland, 
Van Devanter, Butler and McReynolds) stood out against the rising tide of 
liberal sentiment implicit in the New Deal. At the beginning of a chapter dix 
cussing the contributions made by judges Cardozo, Learned Hand and Frank 
(tellingly subtitled “the dialectic of freedom and constraint’) White sums 
up the consequences of the erosion of value-consensus, which began, he argues, 
as carly as 1870: “the oracular theory was challenged and eventually discarded 
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because it assumed the existence of unverifiable fixed truths in an intellectual 
climate in which that assumption was no longer credible.” In its place, in 
the period from the 1900s to the 1950s, there evolved succeasive variants of socio- 
logical jurisprudence, realism and process jurisprudence, the latter seeking to 
restrict judicial ‘‘ choice” to decisions which were capable of being rigorously 
justified in accordance with rational criteria. Still more recently, there has 
been a growing clamour for judges to preserve civil liberties in areas where 
there are no strictly rational answers. ‘“‘ Result-orientation’”’ has become the 
modish phrase. 

In pursuit of his central thesis, the author tackles a number of fascinating 
sub-themes. Where does rationality end and intuition begin? To what extent 
is the Chief Justice of the Supreme Court primus inter pares? Why did such 
formidable figures as Charles Hughes and Harlan Stone fail to impose harmony 
upon their courts? He also examines the tensions between a judge’s political 
ideology and his perceptions of his professional norms: “ process liberalism ” is 
not always productive of “‘ substantive liberalism.” Professional norms can cut 
across the distinction between radical and conservative judging. 

The latter theme is an important ingredient in his examination of the 
Warren Court (the author was law clerk to Chief Justice Earl Warren from 
1972 to 1973), focusing upon Warren himself and upon Associate Justices 
Frankfurter, Black and Harlan. His verdict upon that court is that it was 
characterised by “a clash of competing furisprudential attitudes”? but had 
“a momentum towards an increasingly broad definition of the rights attaching 
to American citizenship.” j 

The book’s modest, even dull, subtitle, “ profiles of leading American judges,” 
fails to do justice to the analytical subtlety of its contents, but it does contain 
a great deal of interesting biographical information and anecdote. One of the 
best is the story about John Marshall Harlan I, the nineteenth-century pre- 
cursor of the modern liberal fudge’s ‘result orientation ”; identifying the 
correct outcome before determining the exact route by which that outcome 
can be rationalised in formal judgment. White tells how, in the Civil Rights 
Cases in 1883, Harian had resolved to dissent, but was having diffculty 
formulating his opinion. The mental blockage was cleared when his wife’ 
placed in his study the inkstand which Chief Justice Taney had used in writing 
his notorious Dred Scott judgment: “ with the inkstand serving as a catalyst, 
Harlan began his dissent, the Reconstruction Amendments and the abolition 
of slavery linked in his mind.” 

An interesting tale, yet one which highlights a basic flaw in this kind of 
exercise. There can be no gainsaying the fact that facets of character, changes 
of mood and accidents of circumstance, all play important parts in the processes 
of judicial decision making; but it is quite another matter to establish the 
nature of causality in such an infinitely complex multivariate situation. In 
this book a great deal of background information about Marshall’s ‘‘ inoffen- 
sive ” personality, Holmes’s aloof majoritarianism, Stone’s “ personal diffidence 
and intellectual combatativeness’’ and, more recently, the poverty that Black, 
Douglas and Warren had known in youth, is skilfully blended with discussion of 
Judicial decisions. So skilfully, in fact, that one is inclined to forget the hazards 
of drawing firm conclusions from the selected decisions of selected judges, the 
latter belng portrayed through a selection of character traits and background 
characteristics. It must in fairness be pointed out, however, that White is not 
trying to encapsulate the entire jurlsprudential history of the United States in a 
single volume; his objective is to trace a philosophical thread, and this he 
does with conviction and, for the most part, in unpretentious and readable 
style. 

There is some overlap between the ground traversed by White and that 
covered by Zemach. In talking about the approach adopted by the United States 
Supreme Court towards “ political questions,” Zemach begins with Marbury 
Vv. Medison; but his main focus is upon more recent doctrine. The theme of the 
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book is an issue which is of great concern to contemporary Israeli constitutional 
lawyers: how far are matters in the “ political’? domain within the juris- 
diction of the courts? Of particular interest are the discussions of Shalit v. 
Minister of the Interior (popularly called the “Who ts a Jew?” case), 
described by the author as “one of the most momentous. decisions ever 
rendered in Israel”; and of Bergman v. Minister of Finance, perhaps “ the 
Marbury v. Madison of Isracl’s constitutional system.” 

This is an extremely scholarly and well-documented study. The comparison 
with the United States is justified in so far as the Israeli Supreme Court has 
always treated the judgments of its American counterpart as having strong. 
persuasive authority, but ultimately of limited value because of the profound 
constitutional and historical differences between the two countries (which are 
duly recognised by the author himself). As a scholarly work of reference in a 
specialised area this is an important book, probably more so than the one by 
White. Where the latter scores more highly is in flair and originality which, 
even if the book is somewhat tendentious and some of the author’s judgments 
are open to question, makes it more intellectually satisfying overall. Perhaps the 
fairest note on which to end is to say that both works have considerable merit, 
but need to be appraised on quite different sets of criteria. 


GavIN DREWRY. 


How To Do THINGS WITH RULES. By WILLIAM Twininc and Davip 
Miers. [Weidenfeld and Nicholson. 1976. xvii and 270 pp. 
£4°25.] 


THis is a most useful and interesting book, which ought to be read and 
pondered by anyone concerned with legal education. Its subject is a basic 
aspect of rule handling: interpretation and application. The authors’ central 
educational assumption is that this is best taught directly and systematically 
rather than by leaving it to be picked up, as it generally is, through the 
teaching of substantive law subjects. Less controversially, they also believe 
that the art of interpretation is best learned by a combination of theory 
and practice, and they attempt to provide this through their text and 
exercises. 

The first chapter sets out a number of examples with questions (supple- 
mented in Appendix 1) mtended to raise issues relevant to themes dealt 
with in subsequent chapters. The examples range from good old legal 
method war-horses such as Donoghue v. Stevenson, to the neat Httle domestic 
“ Case of the Legalistic Child ”—Johnny, aged seven, caught by mother 
stealing jam from the pantry. 

This is a key chapter, and unfortunately a number of criticisms can be 


made of it. The principal defects are lack of explanation, and unnecessary 


obscurity in the formulation of questions. What, for example, is an 
intelligent sixth former (and the book is also designed for that market) to 
make of the bald enjoinder: “ Give an example of a proposition that: () 
states a rule; di) does not state a rule; (il is a borderline case.” Do the 
authors consider that a “ proposition that states a rule” is different from 
“a rule ”?—the question would be hard enough anyway without such 
linguistic puzzles. Again, what are we to say when asked to consider the 
case of jam-stealing Johnny from the point of view of a family friend who 
has a reputation for being a good psychologist?—what sort of psychologist? 
The chapter is meant to start hares, but to have them running through the 
questions as well as the answers at this early stage is rather too much. 
Whilst the examples themselves are on the whole well chosen, the Inclusion 
of sociological and anthropological material in sections 3 and 4 (“Rules 
of Etiquette ” and “ Social Control in an African Society ”) is questionable. 
Apart from anything else it raises epistemological issues which really need 
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explicit treatment. It would be extremely difficult, however, to deal with these 
without diverting the student’s attention from the main objects of the 
chapter. More important than this though, the points which these examples 
seem primarily intended to make could be made a great deal less elaborately. 

Theso defects could easily be remedied in a subsequent edition. What are we 
to make of the book as a whole, however? In the first place it fills an obvious 
gap. Moet students’ preHminary reading lists include Glanville Williams’ classic 
Learning the Law. What after that though? Apart from this book there is no 
obvious follow-up. The value of Twining and Miers is that it introduces students 
‘to jurisprudential problems which they ought to think about from the 
beginning of their legal education. Furthermore, its approach is to introduce 
them to those problems, as it were, from within. A student who has persevered 
with the book should for example, have little difficulty with Stone’s Legal 
System and Lawyers’ Reasonings and Kari Llewellyn’s The Common Law 
Tradition, 

Students often find difficulty linking materials they study in jurisprudence 
courses with substantive law they have studied. One suggested answer to that 
problem is to disperse jurisprudential material among substantive law courses. 
Although that is probably unworkable in practice, it is nevertheless true that 
law students ought to be aware throughout their studies of ideas and problems 
which all too frequently they meet for the first time only in their final year. 
Whilst the writer is not entirely convinced of the viability of a course built 
round this book, its value as ancillary material is likely to be considerable. | 
Chapters 4 and 5 (“ Interpretation and Application ” and “The Conditions of 
Doubt ”) are especially good. The important point is well made that a given 
situation or series of events may be viewed from different standpoints which, 
in turn, will determine the sort of questions the observer asks. A very useful, 
and carefully selected further reading list is given at the end. The style in 
which the book is written is, on the whole, clear and lively, sprinkled Hberally 
with Llewellynisms (which do seem to serve the purpose of suggesting shades 
of meaning which it would otherwise be difficult to convey). Even to write 
a readable book in this area is no mean achievement. . 


TOWARD EQUAL JUSTICE: A COMPARATIVE STUDY oF LEGAL AID IN 
MODERN SOCIETIES. By MAURO CAPELLETTI, JAMES GORDLEY 
and EARL JOHNSON Jr. [Milan: Giuffrè, and Dobbs Ferry, New 
York: Oceana Publications. 1975. xxvi and 756 pp. L.15.000.] 


Tms work consists of a text, by the threo named authors, on the emergence 
and future of legal aid, followed by a collection of materials, both primary 
and secondary, on contemporary legal aid systems. Finally there is fairly 
comprehensive international bibHography and a short French résumé of the 
book. 

The major part of the work is the materials, nearly 500 pages worth. These 
(edited by Vincenzo Varano) cover not only Western Europe and North 
America but contain some discussion of developments in the Soviet Union and 
(briefly) in Africa, Latin America, and Asia and Oceania. Your reviewer 
cannot pretend to have waded through all of this (partly because none of the 
pages were cutl ) but the selection appears to be useful and interesting, with a 
number of fudicial decisions as well as purely statutory material. There are 
also some specially commissioned reports including one by Seton Pollock on 
England. The main problem with the materials is that they are, inevitably, dated. 
Only three excerpts, apart from the special reports, appear to be more recent 
than 1973. Nevertheless they are a valuable source of comparative material on 
what the authors, in their Foreword, call the dramatic breakthrough in legal 
assistance for the poor in the 1970s. 
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The text itself consists of three connected essays. The first, by Mauro 
Capelletti, traces the history of legal aid from Roman Law up to the modern 
conception of legal aid as a civil right to be protected by positive law and then 
exposes the anachronistic features in a number of Western legal systems that 
prevent the effective enforcement of this right. James Gordley picks out three 
variations within the modern conception of legal aid for analysis. The first, 
Legal Aid in the Socialst Countries, is in fact limited to a brief though inter- 
esting discussion of provisions of Soviet Law. The major dichotomy is between 
legal aid viewed as a juridical right (with England and West Germany taken as 
the examples) and legal aid viewed as a welfere right (with the Legal Services 
Program of the O.E.O. in the United States the main example). The former 
alms to enable people to enforce their individual rights according to uniform 
standards of eligibility. The latter aims to attack poverty through the moet 
effective allocation of resources. The author does not come down on the side 
of one model or the other, suggesting that some elements of both, depending on 
social, cultural and financial considerations, are probably best. 

Earl Johnson Jr., writing on the Prospect of Future Themes, continues this 
analysis, by looking at two “delivery mechanisms,” i.e. compensating private 
lawyers and setting up “ neighbourhood law offices,” divorced from the under- 
Tying philosophy. In what I found the most interesting of the essays he attempts 
to analyse which mechanism will be most effective in economic and psych- 
ological terms and in relation to a number of different issues, such as adminis- 
trative adjudication and the representation of groups. The crucial matter of 
decision making within the legal aid system is then discussed. He ends by 
pointing to the limitations of legal aid when the ordinary citizen is denied 
participation in legislative and executive decision making. Legal aid does nothing 
to shift power from the wealthy and politically influential to the poor and 
disadvantaged. 

The text suffers, Hke the materials, from a certain datedness. It is written 
when England had only one law centre and when the Legal Aid Act 1974 
had only just been passed; when the National Legal Services Corporation Act 
1974“had only just been passed in the United States and the future shape of the 
Legal Services Program was in doubt. However, this cannot affect the stimulat- 
ing discussion of the philosophy and ideology of legal aid and of the problems 
that face legislators in working out priorities and compromises. 


JOHN MESHER. 


PRINCIPLES OF Company Law. By H. A. J. Forp. [Butterworths 
(Australia). 1974. 493 pp. plus index. Paperback. £9-00.] 


PROFESSOR Forp’s book, now into its third impression since it was published 
in 1974, has clearly met the need of Australian law students (and their 
teachers) for a well rounded yet manageable textbook with an academic 
emphasis appropriate to their needs. As the Preface (to the first impression) 
states “for a long time students in Australia have been well served by text 
books written for students of United Kingdom law.” Although the continuing 
debt of Australian company law to its progenitor, both in its legislation and 
in case law, is obvious, there has already been a considerable parting of the 
ways. This is moet notable where the Uniform Companies Act has broken 
new ground (e.g. the regulation of takeovers and of insider trading and the 
system of judicial management). It is in these areas that our legislation still lags 
years behind. While another wave of legislative change is now impending in 
Australia, it must be accepted that our own legislation will now take an 
increasingly different direction under the inftuence of the EEC harmonisation 
programme (to say nothing of whatever may proceed from the Bullock report). 

It is right in a book primarily intended for students that considerable space 
and emphasis is devoted to what the Preface terms the “lasting” and “ far 
reaching ” case law principles which underpin the whole subject. There is still 
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surprisingly little difference in the way in which these principles are currently 
expounded in both systems, although each is enriched by drawing upon sig- 
nificant decisions in the other. It is in his discussion of theee fundamental 
principles (and their legislatrve embellishments) that Ford is most useful to 
the English reader. On those familiar areas of vexed controversy Professor 
Ford has given ample space for a thoughtful exploration of every aspect of 
the problem. His conclusions on disputed points are always judicious and well 
weighed, if on a few occasions a little tentative. His virtues are y 
evident in his treatment of the contract of membership (Chap. 2), and of 
‘agency principles and the Turquand rule (Chap. 5), of class rights and the 
articles (Chap. 9) and in Chapter 17 (Protection of the Minority). 
. Although this is the third impression (with some addenda inserted in the 
second impression) it is still the first edition and therefore states the law as 
it was in 1973. Australian company legislation has for several years beon 
on the verge of substantial reconstruction, more especially in the area of 
securities regulation. In his lengthy Preface to this third impression Professor 
Ford summarises the provisions of the Corporations and Securities Industry 
Bill 1975 at the time when it was in the process of enactment as a Common- 
wealth Statute. As a result of the fall of the Labour Government and the 
constitutional objection of the present Australian Government, what is essen- 
tially the same measure is now being enacted in those states of the same political 
persuasion as the new government in Canberra. This period of legislative 
uncertainty and delay may well explain why the publishers have chosen not to 
have a new edition. A consequence of this is that a number of quite important 
cases of recent years must await a new edition. Cases such as Wallensteiner 
(No. 2), Clemens and the Privy Council decision in Ampol will doubtless 
cause some revision or amplification of the author’s views. This is a complaint 
better addreased perhaps to the publisher rather than the author. The publisher 
in turn might observe that in Britain we still await a new edition of Gower 
with much less ominous legislative shadows to provide an excuse for delay. 
There appears to be only one omission of any note. This is the New Zealand 
decision of Speight J. in Re Manurewa Transport Ltd. (1971) and the wexed 
question of automatic crystallisation to which it gave a fresh currency. Professor 
Ford’s view, that an action directed to be brought by the majority in general 
meeting is a derivative one, has some Australian authority, but clearly does 
not represent English law. His tendency to conflate the duty of directors to act 
in good faith with that of acting for proper purposes again reflects tho state 
of Australian authorities at the time he was writing. Even then it did not 
accord with English decisions like Hogg v. Cramphorn. However, these are 
but slight blemishes, and this book can be recommended to English students 
(perhaps especially those reading postgraduate courses) who need a sound 
introduction to Australian company law. A. J. BOYLE. 


THE REGULATION OF TAKEOVERS AND MERGERS. By PAuL DAVIES. 
[London: Sweet and Maxwell. 1976. xvii and 103 and index 5 
pp. £1:25.] 


As the author of Takeovers and Mergers observes at the beginning of Chapter 
Ill, “English law does not contain a comprehensive body of rules governing 
takeovers and mergers; the relevant law is a patchwork in which there are also 
many holes.” Mr. Davies explains in his introduction that even the terms 
“takeover,” “takeover bid” and “ merger” are not really terms of art to be 
used with precision. One of the virtues of this little book is to arrange in a 
coherent and logical order the diverse legal and para-legal materials which pass 
as our “system ” for regulating the making of a takeover bid and the response 
of the offeree company, as well as providing the legal machinery for imple- 
menting the particular form of bid adopted. At a legal level this comprises the 
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Fair Trading Act, the Companies Act, the Prevention of Fraud Act, as well as 
requiring a consideration of recent legislation on industrial relations. It also 
requires a consideration of the Department of Trade’s Licensed Dealers’ 
Rules and the complex case law on directors’ duties as this affects both the 
offeror and offeree companies. As regards the increasingly significant, and in 
many ways more demanding system of “self regulation ” evolved by the City, 
there are the City Code on Mergers and Takeovers and the Rules of the Stock 
Exchange (including the listing agreement which binds listed companies). ` 

Perhaps the two most valuable chapters are the first and the last, and 
Chapter I—“ Regulation of Mergers and Government Industrial Policy "—ts 
an impressive example of the author’s ability to communicate the most difficult 
material in a lucid and concise fashion. He analyses this difficult area of indus- 
trial economics in a way which remains readable while not avoiding the real com- 
plexities of the policy choices that must be made. It is all done in a way that 
should stimulate rather than daunt the law student who is somewhat lacking in 
economic literacy. The footnotes at the end of the chapter provide the means 
to cure his shortcomings in this respect. The final chapter—‘“ The Position of 
Employees ”—breaks new ground Gin company law literature) in exploring the 
impact of a successful takeover on the contract of employment. The weaknesses 
of the recent industrial relations legislation in this respect are well demonstrated. 
Space is also found to consider the EEC Commission’s Proposed Directive (on 
the Retention of the Rights and Advantages of Employees in Case of Mergers, 
Takeovers and Amalgamations). For some reason the company law dimension 
of the Commission’s proposals on mergers do not receive similar attention. 

The intervening chapters (Le. I to VID) deal with the more conventional 
company law and City regulation aspect of takeovers and mergers. The order of 
treatment is a sensibly functional one which integrates the various sources in 
an appropriate fashion. Here, however, there is lees that is novel (other than 
in arrangement and presentation). All the important points are adequately 
treated (e.g. as to weaknesses in the ambit and enforcement of the Code as 
well as its marked superiority over existing company law, and the inadequacy 
both*of the information required and the substantive protection given by the 
courts under ss. 206 and 209). This book, as its introduction makes clear, had 
its origins in part of the company law course taught at the University of 
Warwick. Indeed it bears the marks of its origin in a good set of lectures. That 
is not a point of criticism. It would clearty be impossible to give a comprehen- 
sive treatment of the company law or City regulations affecting takeovers in the 
70 or so small pages which comprises Chapters II to VIL That is obviously not 
the aim of this book or indeed of the series of which it forms part. Instead 
it gives an intelligent students’ guide to the nub issues and the real problems of 
the subject. However, the wealth of footnotes pointing to further reading in 
Chapters I and VIU is not matched by the scant references in other chapters. 
The text itself contains references to the legal materials and regulatory pro- 
visions it selects for treatment; but there is a danger that the undergraduate 
might be unaware that the subject can be pursued in greater depth than the 
size and alm of this book permit. In short this is not a conventional textbook 
(whether for students or practitioners), but the fruits of a series of good and 
stimulating lectures. Much of the depth of understanding which the able 
student, as well as the practitioner, must acquire will have to be obtained 
elsewhere. It is right that he should not be “spoon-fed” but given a critical 
assessment which both stimulates him to travel further and provides an excellent 
map for the journey. 

The author has been a Httle untucky in having completed his text before 
the 1976 edition of the City Code. He cites the important decision in Re 
Hellenic and General Trust at the end of a footnote, without discussing its 
significance. Since this case is not in the Table of Cases it may be inferred that 
it was added in correcting proofs. 


A. J. BOYLE. 
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BANKS AND BANKING Law IN CEYLON. By Dr. W. S. WEERASOORIA. 
[The Bankers Training Institute of Sri Lanka (Ceylon). pp. 
239. Price unknown. | 


Lorp Cuor.ey’s introduction to this book testifies eloquently to its quality and 
interest, more than could any reviewer. The book is based on a thesis which 
gained for the author the degree of Ph.D. of the University of London, for 
which thesis Lord Chorley was not only the author’s guide and mentor, but 
also one of his examiners. That by itself is undeniable commendation. 

. The book may be said to supplement an earlier work of the author’s, Case- 
book on the Law of Banking and Cheques in Ceylon, published in 1970, for the 
two together give all that anyone could wish on the subject, to lawyers and 

The recent work is hard to describe. It is a history of the constitution of 
law in Ceylon, in particular a history not only of banking but of the 
development of the law of banking. 

The common law of Ceylon is not the same thing as the common law of 
England. It is hard to say of what it does consist, but it is based on Roman- 
Dutch law to which must be added some English commercial law, in the fleld, 
especially, of negotiable instruments, and three other customary, religious or 
persona! laws—Hindu, Kandyan and Islamic, the three last the laws of different 
races in Sri Lanke. As Dr. Weerasooria puts it, 

“The legal system of Ceylon is no simple amalgam. It represents rather 
the co-existence of diverse elements than their fusion into one. It marshals, 
within a common framework laws as diverse in their origin as those of 
Rome and England, Holland and South Africa, Arabia, South India and 
Old Ceylon.” 
The intrusion of English law is showh in the law relating to bills of exchange 
ctc., to the sale of goods and carriage of goods, maritime matters, companies, 
trusts, executors, bankruptcy, insurance and evidence—not an inconsiderable 
contribution. Especially of interest to English readers of law will be the 
author’s treatment of the competition between English and Roman-Dutch law 
on the question of conversion, in the field of negotiable instruments. 

The difficulty of deciding at times by which law a matter is governed is 

obvious. For instance the Civil Law Ordinance, no. 22 of 1866, s. 2, enacts that: 
“Tn all questions or issues which may hereafter arise or which may have to 
be decided in Ceylon with respect to the law of banks and banking the 
law to be administered shall be the same as would be administered in 
England in the like case, at the corresponding period, if such question or 
igsuc had arisen or had to be decided in England, unless in any case other 
provision is or shall be made by any enactment now in force in Ceylon 
or hereafter to be enacted.”’ 
The question which this raised was how far the section went. An igsue between 
a bank and its customer often pertained to a matter which could as well arise 
without the Intervention of a bank, in which case the transaction might well 
be regarded as falling outside the sphere of banks and banking law and bringing 
in the Roman-Dutch law for its solution. However that may be, such questions 
appear to have been disposed of by the judges in such excellent manner as fully 
to warrant the compliment found in Lord Chorley’s final introductory comment, 
which refers to a “system of such high class and sophisticated jurisprudence.” 

The book is so well annotated that a table of cases is probably superfluous—it 
would be swollen with the English cases anyhow—but from a lawyer’s point of 
view it is perhaps a pity that there is no index. 

Dr. Weerasooria tells an altogether fantastic story which anyone, whatever 
his taste, will find fascinating. To lawyers and students even of the law of 
England relating to banking it is bound to be rewarding. The story is as 
unlike any other work in English on the subject as can be imagined. 


M. MEGRAH. 
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APPUNTI DI DRITTO DEL Lavoro. By Epoarpo Guerra. [Bari: 
Cacucci, 1975. 357. pp. Lire 6000.] 


THE declared aim in this book is to provide students with an introduction to 
the law of individual employment relationships. In fact, the book also offers 
a far-reaching and outstanding re-examination of legal problems concerning 
individual employment relationships, with regard to the general principles 
dealt with in the Italien civil code. 

The reason for this approach lies in the alleged extraordinary discrepancy 
between social phenomena and the evolution of the law. ; . 

In the legal framework offered by the 1942 Italian civil code, the exchange 
of work for remuneration is not explicitly related to the legal scheme of con- 
tract; rather it is considered as one element in a more complex organisation 
of the enterprise. Most of the theoretical problems stem from this assumption 
which reflects the attitude of fascist legislators in moulding the conflicting 
relationship between labour and capital. 

The Ideological premise is deeply rooted in a Ilberalistic culture, which 
underlines the personal and voluntary exchange of freely bargained promises 
between two parties equally protected by the civil law. This legal model is, of 
course, derived from an individualistic credo which ignores: the economic 
reality behind the subtle screen of a bargain. Italy shows, as Frederick 
Meyers pointed out, how the classical liberal contractual approach to the 
employment relationhip could be misleading in a complex industrial society. 
The answer to that individualistic ideology lies in the history of Italian labour 
law, which is rapidly traced by the author in the first pages of the volume. 

The first phase starts from the nineteenth century and it corresponds to the 
overwhelming weight of statutes on the fragile scheme of locatio operarum 
of the post-unitarian civil code (1865). The end of the laissez-faire era coin- 
cides with the seminal period of so-called “ social legislation,” that is a cor- 
pus of special statutes enacted to protect workers as a recognised weaker 
party-in the employment relationship. In this context, the contract of employ- 
ment, still has a legal besis, which bound one party to hire his labour to 
another. Strictly legal provisions were enriched by custom and practice and 
by a special industrial jurisprudence (Collegi dei Probiviri 1893) which judged 
cases according to principles of “equity” rather than to general principles 
of the law of contracts. 

In the second phase, the enactment of the fascist civil code (1942) caused 
the embodiment of labour law and commercial law principles into private law. 
Still the individual employment relationship reflects the classic attitude of the 
Italian legislator which ignores the dramatic variable of the labour market. It 
does not offer any definition at all of the “contract of employment ” as such: 
this is a Banquo’s ghost impeding the demand-supply of labour. 

The third phase began with the enactment of the Italian Constitution (1948). 
In it, labour law obtained a special relevancy on a legal basis because of a 
corpus of primary rules devoted to regulating collective and individual labour 
interests, Furthermore, a significant contribution to the historical development 
of labour law is represented also by the “evolutive interpretation ” of the 
Constitutional Court. In this general legal context the employment relation- 
ship is enforced by constitutional rulea, principles established by the courts 
and special statutes enacted to protect employees (1966 Act on unfair dismis- 
sals, 1962 Act on term of employment contract, etc.), of which the 1970 
Workers Statute is the most relevant. 

Even though this frame of reference could be, as in Maitland’s memorable 
phrase, a “seamless web,” the contract still appears to be the most appropriate 
legal category in which to place the conflict of individual interests. This his- 
torical approach, shrewdly enlightened by Prof. Ghera, shows that, despite the 
progressive intrusion of law into a contractual scheme of private auto- 
nomy, the Italian law has taken a course in the same direction traced by Henry 
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Sumner Maine in England, “from status to contract,” —mainly in a society 
where “ the mobility of labour is the antithesis to a social organisation based 
on status” (Kahn Freund). The Italian industrial relations system is still 
deeply rooted, to a large extent, in the intention of the parties to compose 
their own countervailing interests. The law of contract has been developed by 
the courts and the conceptual device which they utilised, in some circumstan- 
cea, was the communis intentio of the parties. The 1970 Workers Statute could 
be thought of as operating not on the contractual structure but as imposing 
: extra-contractual obligations enforceable through actions in tort. In fact, the 
legal source of the employment relationship remains the contract: tho statutes 
can regulate obligations between conflicting interests, but the existence and 
termination of that relationship still depends on the volition of the parties. 

The real crux of the problem is the presence in the civil code of tho legal 
scheme of locatio operis as distinct from the locatio operarum, where the sub- 
ordination to the managerial prerogatives is a relevant element of relationship. 
The author suggests a criterion for deciding what are the elements in a con- 
tract of employment: ‘‘ cooperation” linked to subordination and “ con- 
tinuity”’ of the legal obligation are tests by which to recognise it. The 
analysis by the author is complete. It embraces all the aspects arising from 
the contractual relationship: formation of the contract, care and fidelity, 
remuneration, discipline and dismissals, placement. Of greater significance is 
the fact that he combines a high standard of legal conceptualism with a know- 
ledge of industrial reality. The author escapes from the a priori legal com , 
structions, “the heaven of juristtc conceptions” in J. Stone’s words, to illu- 
minate the analysis of the legal standards in the light of social background and 
the conflict of individual and collective interests. 


BRUNO VENEZIANI 


SUPERIOR ORDERS IN NATIONAL AND INTERNATIONAL Law. By L. C. 
GREEN. [Leyden: A. W. S. Sijthoff. 1976. xix + 374 pp. cloth. 
Df 68-00, US $26.00.] 


IF a person is ordered to do something illegal by a person in authority over 
him under what circumstances does the law impose criminal responsibility on 
him for his actions? In this up-to-date study Professor L. C. Green of the 
University of Alberta investigates this and cognate questions from a compara- 
tive viewpoint. The leading cases in public international law are investigated 
against a background of legislative provisions and fudicial decisions from over 
25 countries, with over a third of the book being devoted to systems based on 
the common Jaw. No attempt is made to deal with the literature on the topic 
on the grounds that this would have extended the size and scope of the work 
beyond its purpose. The author has himself contributed articles on the topic, 
e.g. in Falk’s work on The Vietnam War and International Law, Vol 4 and 
in the Canadian Bar Journal. Tho interwoven questions of duress and neces- 
sity are considered in the common law section and there is a full discussion of 
Lynch’s case, but one related matter is omitted which might profitably have 
been included. This is the problem of the person who is advised or encouraged 
to commit an offence by a person in authority—for recent examples see Reg. 
v. Arrowsmith [1975] 2 W.L.R. 484, 494 and Johnson v. Phillips [1976] 1 
WLR. 65. 

On the main issue the author provides a valuable analysis of the law in the 
principal jurisdictions. His main conclusion is that a soldier should not 
obey any order which he knows to involve criminal conduct, or which is so 
“ manifestly unlawful” on the face of it that any reasonable person would 
be aware of that unlawfulness. The author criticises the application of the 
objective standard of the reasonable man to the situations he describes. In his 
view, particularly when orders or duress are in issue, the situation frequently 
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becomes highly subjective and, if justice is to be done, courts should be prepared 
to acknowledge that reactions of ordinary persons differ as do the particular 
circumstances in which they find themselves, In support of this argument he 
refers to modern psychological evidence such as the well-known Milgram 
experiments which suggest that ordinary people can be persuaded “‘ to perform 
brutal and atrocious acts ” at the behest of persons conducting experiments 
(Obedience to Authority (1974) ). He also adopts a cultural relativist position 
and argues that the guilt of primitive persons should be assessed only after 
taking into account the prevailing societal conditions. More generally, ‘‘ the 
court should measure the conduct of the accused by that of, for example, the ` 
soldier’ (p. 241). In this reviewer’s opinion, however, the replacement of an 
objective test by variable standards will not assist in achieving certainty and 
will result in evidential difficulties. The particular factual situation of the 
accused can, and should, be taken into account in the sentencing process. 


accepted in international and municipal systems, should be replaced by that 
of “ obvious criminality.” It is not easy to see why this concept would “ more 
readily be understood by the ordinary man ” or that the tests are really very 
different. These quibbles aside, the book will prove a valuable addition to the 
library of one who wishes to have at his fingertips a compendium of the law 
of superior orders. The book is well produced in an easily readable typescript 
with few typographical errors. 
r W. A. McKean. 


THE Diary OF JOHN MANNINGHAM OF THE MIDDLE TEMPLE 1602-1603. 
Edited by R. P. Soruimn. [University of Rhode Island, Hanover, 
New Hampshire. 1976. xvi and 470 pp. (with index). $25.00. ] 
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are helpfully straightforward. There are cacicatures, sometimes unkind, some- 
times lewd, of contemporary lawyers. There is an alarming reflection on profes- 
sional standards when on May 4, 1602, Serjeant Harris, being retained for a 
plaintiff, argued for the defendant: “soe negligent that he knowes not for 
whom he speakes” (p. 76). A friend comments on the older barristers of the 
Middle Temple, perhaps after an unhappy moot: “ Yf you put a case in the 
first bookes of the lawe to the auncientes, you may presume they may have 
forgotten it; yf in the newe bookes, you may doubt whether they have reade 
it” (p. 194). There are brief motes of criminal cases: a session at Rochester 
. assizes in 1602 (pp. 53-54), and the occasion when Serjeant Fletewoode allowed 
benefit of clergy to an illiterate convict (p. 75). There are brief comments on 
current legal problems, such as perpetuities (p. 88) and trusts (pp. 89-90), and 
Maynard’s prophesy that “the statut of wills wl be as greate a nurse of 
comtnoversies as the statut of tayles and uses in common” (p. 221). Manning- 
ham thought it an abuse thet a court of amor could reverse a judgment by a 
majority, so that three judges could prevail over five (p. 149): an enlightening 
comment in the yeer of the deciston in Slade’s case, in wiew of the judicial 
dissension which preceded it. Professor Sorlien has not commented on these 
legal passages, and his notes on lawyers and the Inns of Count are taken at 
second-hand from standard sources. In one phace (pp. 221, 396) he surely errs 
in reading “Fitz” as “Fitch,” apperenttly missing Rudyerd’s littl joke in 
translating the title of Fitrherbent’s Natura Brevium as “the nature of Pig- 
mies.” Nevertheless, his edition is manifestly careful and reliable, and will be 
welcomed both by serious historical and literary scholars and by those general , 
readers who share Manninghem’s fascination with the variety of men and 
manners. 
J. H. BAKER. 


CORRESPONDENCE 


Tue Eprror, 
THs MopErn Law REVIEW. 

The Rights of the Mental Patient to his Psychosis 
Dear Sir, 


My attention has been called, since I am a psychiatrist and do not regularly. 
read your Revlew, to Mr. Joe Jacob’s article? of above title, and to the fact 
that it has not been answered by anyone in my profession up to date. : 

Incompetent, clearly, to deal with the points of law ho raises, I must confine 
my observations to matters of medical concern and particularly to his general 
thesis, which appeers to me to show confusion about the nature of psychiatric 
treatment. The thesis seems to take the line that, because there is no “ express 
reference ” in the provision of either section 25 or 26 of the Mental Health Act 
(1959) “ to depriving the compulsorily detained patient of his normal rights to 
control the treatment he receives ” (p. 22), the patient keeps control of that 
right; and he specifically advances the thesis (p. 19) that “. .. whatever the 
cause ” Gn terms of sections of the Mental Health Act) “of [patients] being in 

their right to refuse treatment are the same.” 

Mr. Jacob essentially fails to make clear what he means by treatment, though 
he seems (p. 22) to mean medical treatment of the sort warranted by the 
nature or degree of the patient’s mental disorder. His first reference to any 
specified form of medical treatment lios on page 33 when he cites, as an 
example, what must today be passing rare in this country: the leucotomisation 
of a psychopath. 

On the otber hand, in relation to severe subnormality only, he finds it 
“ difficult to conceive of a hospital being run as a hospital where there is no 
nursing care ” and cites here section 147 of the Act, which includes “ nurs 
ing in the definition of medical treatment. But can nursing and nursing care 
exist apart from “ medical treatment ’—particularly in the case of a detained 
patient and particularly a resthessly disturbed one in the setting of the modern 
admission ward of a peychiatric hospital, which will be unlocked and caring 
mainly for the “ informal” and willing? 

The condition which most frequently requires detention in hospital, against 
the patient’s wish, on ground of restless disturbance and uncontroLlability, is 
hypomania, pathological elation, as the result of which the patient’s mood is 
elevated, his mind racing and his behaviour liable to expansive extravagance 
and outrageous loss of judgment in behaviour, to a degree which could ruin 
him financially or in reputation if let persist; yet in a setting of such loss of 
insight that the patient, far from recognising illness, feels better than over in 
his life. 

No nurse, in the setting outlined, could control, much less care for, such a 
patient without the help of drugs medically prescribed—in fact, medical 
treatment. 

Even merely locking up the patient in a room, ward area or ward, in order 
to restrict his ambit, could be said to surpass nursing care and be part of 
“medical” treatment: the two go too much hand-in-hand in practice for 
the distinction to be recognised. 

But rational therapy of hypomania rarely requires incarceration when 
adequate “ psychotropic ” medication is administered. In most occurrences drugs 
rapidly both contro! the ambit of the patient and settle his illness. Any 
experienced nurse would demand their prescription, therefore, in such a 
condition. Is it Mr. Jacob’s thesis that such drugs may be properly administered 
to detain the patient but not to treat his fness—ceven if such purposes could 
ie GAR eR SAD ee aes A to a a ee 


1 (1976) 39 M.L.R. 17-42, 
748 


Nov. 1977] CORRESPONDENCE 749 ° 


be distinguished, which they could not? How would Mr. Jacob, on his thesis, 
want such a patient managed once detained? 

If the ground for the detention of a patient lies in his insightlessness to the 
need for treatment of a condition he fails to recognise, how then can he possibly 
control rationally such treatment? When offered it, his reply will be that he 
needs none. Jacob’s quotation (p. 19) from paragraph 384 of the Percy Com- 
mission ? (partly repeated by Gostin? who clearly had a preview of Jacob’s 
article) appears misleadingly out of context. In context, “no distinctions of 
status” must be taken to mean ‘‘ undifferentiated from other patients in a 
- general social sense” rather than “ having identical rights in relation to 
treatment.” Otherwise, how could the Commission? say, for instance, in 
bold type in paragraph 317 (as well as elsewhere), “ We consider that the use 
of special compulsory powers on grounds of . . . mental disorder is justifiable 
when . . . suitable care cannot be provided without the use of compulsory 
powers; and... the patient is unwilling to receive the form of care... 
considered necessary... and there is . . . good prospect of benefit to the patient 
from the treatment proposed . . .”? Reasonable interpretation of the Com- 
mission’s purport cannot but lead to the conclusion that it intended that com- 
pulsory admission should involve treatment. In so far as the Mental Health 
Act did not make it clear paragraphs 41 and 42 of the nearly contemporary 
Memorandum on Parts I, TV to VII and IX of the Act * state categorically that 
“ * medical treatment ’... may be regarded as wide enough to cover any services 
provided in hospitals for the care, training or treatment of mental patients ” 
and that “ ... section 25 makes it clear that the patient may receive treatment 
as well as being under observation.” 

I have supported my thesis so far with the example of hypomania. Depression, 
my second example, seems to causes Mr. Jacob to refute his own argument. He 
accepts (pp. 35-36) Skegg’s argument that “ a doctor is entitled to impose ” 
—Jacob’s word—“‘ an operation where it would be unreasonable. . . to postpone 
it.. ao and—while ostensibly discussing consent—appears to accept also 
that the “urgency of the operation”’ needs taking into account “in assessing 
the unreasonablences of the delay.” His own example, particularly intergsting 
in the light of this Immediately preceding use of the word “ operation,” is that 
of patently or potentially suicidal depression, which, in his own estimation, 
entitles doctors ‘‘ to impose treatment to alleviate the immediate condition... .” 
But supposing the patient utterly refuses to accept it on the ground that he is 
too wicked to be helped by any procedure but must needs rid society of his 
contaminating presence? Where then comes in “the right to control the 
treatment he receives ” on the part of such a “ patient compulsorily detained ” 
(p. 32)? Both arguments cannot subsist. Furthermore, the ‘‘ operation” in 
this case would naturally be electroconvulsive therapy (E.C.T.) over the use 
of which Mr. Jacob (while callmg it, Freudianly, “ Electro-compulsive 
therapy ” *) impugns “anything like carte blanche” for the doctor on the 
very page 35 on which he accepts Skegg’s argument. And, here again, if 
E.C.T. can properly be imposed, surely also the much simpler procedure of 
drugs? 

I want to allude briefly to one other example: that of the paranoiac, whether 
psychotic (believing himself, say, on the evidence of auditory hallucinations, to 
be under persecution over the television by the Director-General of the B.B.C. 


and needing to rid himself forcibly of this persecutor) or probably unpsychotic * 


2 The Royal Commission on the Law Relating to Mental Dlnees and Mental 


Deficiency (1957) Cmnd. 169. The recommendations of this Report were the inspira- 


tion of, and were largely incorporated in, the Mental Health Act 1959. 

3 L. O. Gostin, A Human Condition, Mind Speclal Report (1975), p. 122 and 
m 15 from same page. 

4 $89431, D.H.SS., 1960. 

s He gets Ít right on p. 39. 

$ There is some psychiatric controversy on this point. 
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din the case of, say, the delusionally jealous husband seeking revenge against his 
wife’s alleged—unjustifiably in fact—tover). Feilure to detain in either case 
could lead to danger towards an innocent citizen; but once again detention 
must involve psychotropic drugs if it is to be successful simply qua detention, 
much leas qua any degree of alleviation of the condition. 

I have deliberately exposed these three particular examples: of the hypo- 
manic, the depreasive with suicidal delusions of unworthiness and one or other 
variety of paranoiac, because I believe each can make manifest a situation 
leading to a conclusion diametrically contradictory to Mr. Jacob’s, but one 
which he ignores. f ‘ 

In paragraph 28 of the Health Circular, The Management of Violent, or 
Potentially Violent Hospital Patients" and in relation to advice given to the 
nurse “to take proper and reasonable steps to restrain” an undetained but 
disordered patient seeking “to leave hospital . . . precipitately,” the D.H.S.S. 
states categorically that “care taken to comply with the advice given... 
should greatly reduce the risk of subsequent legal proceedings ... by members 
of the public for injury or damage due to the neglect of the hospital to 
take lawful steps to detain or otherwise control the patient who caused it.” 
This is, to my knowledge, the first official recognition of the danger of 
liability for negligence resulting from failure to detain. 

E ar angen er nl aa ee Mc ge 
if left undetained and untreated by a psychiatrist who had diagnosed the 
respective conditions, The hypomanic patient could sue for being allowed 
freedom to behave so oxtravagantly as to damage his reputation; the nearest 
relative of the depressive could sue for the patient being allowed freedom for 
suicide; the victim of the paranolac or the victim’s nearest relative could suo 
for the paranoiac being allowed freedom to attack. Is the peychiatrist then 
wrong both ways? To be arraigned, pace Mr. Jacob if he detains and treats 
(although detention without treatment is impossible); to be arraigned for 
negligence if he does not? What has Mr. Jacob to say? 

Mr. Jacob seems, furthermore (p. 36), to have failed to make an important 

ction between psychiatric procedures which in the long-term destroy the 
integrity of the personality: notoriously outmoded or ill-appled forms of 
cerebral surgery (which, as a whole, the profession is now broadly agreed, 
should not be carried out on an unwilling detained patient); and those which 
alter the personality only temporarily or, like E.C.T. in severe depression, 
actually restore the integrity of personality disrupted by illness. It is not only in 
psychiatry that experimentation and development in therapy (p. 40) occur: all 
treatment in medicine needs, surely, to develop; but there is today a solid 
body of orthodox psychiatric agreement upon both the efficacy and the side- 
impacts on personality of all the major procedures used today: long-term 
personality disruption is, as the result, virtually eliminated from these 
procedures. 


There is, moreover, no justification for the bare assertion that “ psycho- 
analysis .. . or psychotherapy .. .” 8 inchiding “‘ group therapy . .. can be 
just as potent in changing the personality as can psycho-murgery.” The 
actual cerebro-surgical operation can initiate immediately an irreversible per- 
pigs Anat any such change can only resu from months, possibly years, 

of psychotherapy, whether individual- or group-based; any change whatever 
must entail the regular and willing attendance of the patient and his equally 
voluntary co-operation in the process. Imposed psychotherapy is no 
psychotherapy. 

Mr. Jacob’s suggestion of guardianship,'or receivership under the Court of 
Protection (pp. 36—40) as a means of providing consent for treatment of 
detained patients without relations, 4 unrealistic. Both procedures, particularly 
the latter, are slow and cumbersome. If my argument, that detention necessarily 


i HLC. (76) t1, pp. 4-5. 
3 Psychoanalysis is in fact one specific form of psychotherepy. 
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involves treatment, holds up, then it follows that the treatment must be 
immediate, to support the detention. There may be a rare place for both, 
particularly guardianship; but the emphasis is on rarity. 

Ono further but smaller medical point. In saying that “ the sole test ” (p. 23) 
of severe subnormality is the patient’s capability “of living an independent 
life,” and claiming that the definition therefore involves no “ medical criteria,” 
Mr. Jacob is omitting the whole first phrase of the definition of section 4 Q) of 
the Mental Health Act and all that entails detailed medical and psychological 
asecasmnent: “a stato of arrested or incomplete development of mind which 


* includes subnormality of intelligence. . 


May I finally be allowed to bring into perspective this issue of compulsory 
treatment? The efficacy of psychiatric treatment as a whole depends on mutual 
understanding and trust between patient (and where relevant the patient's 
closest relatives) and the therapist or, more often today, the therapeutic team, 
medical, nursing and ancillary. It is therefore of the highest concern in 
modern psychiatry that the patient be en rapport, in the fullest possible accession 
to the facts about himself, and effectively—usually with the final say—involved 
in the whole pattern of therapeutic decision. In this context, far more time, 
energy and concern are devoted to inducing the obtuse or apathetic patient into 
self-concern and self-responsibility as against his own readiness to “ leave it all 
to you chaps to decide,” than is ever applied to the issue of detention. Never- 
theless trust by the patient depends on his ability to recognise in his therapist or 
therapeutic team the ability to steer and control decisively his therapeutic . 
course: there is plenty of place for discussion; nono for vacillation, including 
over the decisfon to take, when necessary but no more often than when neces- 
eary, the entire control out of the hands of a patient whose attempts to exercise 
that control are serving only to drive him increasingly, and wrth increasing 
havoc, on to the rocks. Power, corrupthble power indeed, restdes in such autho- 
rity. My personal experience has been that it can be wielded both effectively 
and humanely in the setting of present safeguards; but in the ultimate reckoning 
legal safeguards are of smali import compared with those that emanate from 
that humble and devoted service of patients which lies at the heart of psychiatry. 


Dre SEYMOUR SPENCER. 
66 Old Road, 
Headington, 
Oxford. 


Jor Jacon writes: 


Dr. Spencer’s rejolnder to my article goes some way to demonstrating the 
gap between the skills of psychiatry and the interests of lawyers—and thus to 
explain why I wrote my article. He takes me to task on a number of issues but 
at the end of the day it is the lawyer’s concern with liberty thet is in question 
—a point almost conceded in his last sentence. Before giving some indication 
of my legal answer to his strictures it is appropriate for me to admit my respect 
for, to use his words, the ‘‘ devoted service of patients which lies at the heart 
of peychiatry.” I remain sceptical as to how “ humble ” that service is. 

In my article I was trying to point to the practical weaknesses in the present 
law so that others would see the need to bring practicality and law together 
by legislation} 

Specifically, Dr. Spencer questions my use of the words medical treatment. 
Sectton 147 (1) of the Mental Health Act says: 


sists fave die aeania Berei otherwise requires, the folowing expres- 
sions have meanings here by cespectively amand toc them that ia 
to say— 


er EEEa tna 1977, tho Secretary of State announced the Gorernment’s 
intention to do this. 
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. . . ‘medical treatment’ includes nursing, and also includes care and 
training under medical supervision.’ 


Perhaps I was at fault earlier for merely accepting this definition without 
myself questioning its self-contained confusion. I say perhaps at fault because 
the definition does contain a central core of specific meaning which was 
possibly sufficient for my purposes. 

The word medical as I understand it here is related to the professional 
activities of those registered under the Medical Act 1956. It is true that under 
that Act itself various activities are specifically mentioned,!* e.g. Surgery, mid- . 
wifery, acting as an apothecary, and where this is so they are in contrast to 
medical. It follows that medical may either be used in a specific sense or as a 
generic term. I take it that the Mental Health Act uses it in its generic sense. . 

Treatment then, coupled with this generic epithet, means dealing with a 
person in a way in which a professional doctor would deal with him. It follows 
from this and from the expanded definition of medical treatment in section 
147 that the term, as used in the Act normally (but not necessarily always) takes 
this meaning with the addition of nursing care. 

For this reason I argued that the nursing care element of the definition was 
almost inherent in the compulsory powers of detention in hospital; it was not 
self-evident that there were powers to deal with all patients in the same way as 
a professional doctor would deal with them. I was not brought to this view, 
but rather confirmed in it by the difference between the definitions of “ severe 
esubnormality”’ and ‘“‘ subnormality” contained in section 4. Both may be 
grounds for compulsory detention under section 26. But whereas the definition 
of the latter makes mention (but not even here necessary mention) of medical 
treatment, the former does not. Accordingly a condition for which compulsory 
detention is possible can exist without any element of the possibility of medical 
treatment. That in turn leads me to say that the criteria for compulsory 
detention need not depend on the possibility of medical treatment. 

The second of Dr. Spencer’s objections is more easily explained. He com- 
plaing that whereas I argued that even the compulsorily detained patient could 
control the treatment he receives, I also added that in certain circumstances 
doctors could impose treatment. The point is that those circumstances do not 
depend on status—detained or voluntary—but on facts—emergency or not. 

Thirdly, Dr. Spencer raises the question of the liability of the consultant or 
hospital for premature or unjustified release. Here the law is not clear. Dorset 
Yacht ? having cast doubt on Holgate v. Lancashire Mental Hospitals Board.* 
As I read the current legislation, there is a power to detain, not to impose 
treatment, but so that it is available should both doctors and patients require 
it. Accordingly there is some scope for the law of negligence to operate in the 
field of premature release. 

Finally, Dr. Spencer regards my suggestions of guardianship and receivership 
as unrealistic. At this stage I am prepared to concede this point but 
unfortunately not for the reason he gives. 


la eg. s. 27 (which prevents the recovery of fees by non-registered people for 
these and some other activities). However, there appears to be some limit on the 
section since osteopaths may sue for their fees in certain circumstances: Hall v. Trotter 
(1921) 38 T.L.R. 30; Moacnaghton v. Douglas [1927] 2 K.B. 292. 

2 [1970] A.C. 1004, 1031-1032 per Lord Redd, 1041 per Lord Morris and 1062~1063 


per Lord Diplock. 
3 [1937] 4 AD E,R. 19. 
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